PRECARIOUS WORK, WOMEN, AND THE
NEW ECONOMY

Globalisation, the shift from manufacturing to services as a source of
employment, and the spread of information-based systems and technologies
have given birth to a new economy, which emphasises flexibility in the
labour market and in employment relations. These changes have led to the
erosion of the standard (industrial) employment relationship and an
increase in precarious work — work which is poorly paid and insecure.
Women perform a disproportionate amount of precarious work. This col-
lection of original essays by leading scholars on labour law and women's
work explores the relationship between precarious work and gender, and
evaluates the extent to which the growth and spread of precarious work
challenges traditional norms of labour law and conventional forms of legal
regulation. The book provides a comparative perspective by furnishing case
studies from Australia, Canada, the Netherlands, Quebec, Sweden, the UK,
and the US, as well as the international and supranational context through
essays that focus on the IMF, the ILO, and the EU. Common themes and
concepts thread throughout the essays, which grapple with the legal and
public policy challenges posed by women's precarious work.
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Precarious Work, Women, and the
New Economy: The Challenge to
Legal Norms

JUDY FUDGE AND ROSEMARY OWENS

the old industrial model of employment. The manufacturing sector

in developed industrialised countries has shrunk as a source of
employment, and the share of employment generated by the service sector
has massively increased. Women’s labour market participation has risen
dramatically. Modern information-based systems and technologies have
given birth to a new economy, which emphasises flexibility in the labour
market and has hastened the change in employment norms. Simultaneously,
there has been a profound increase in precarious work—work that departs
from the normative model of the standard employment relationship (which
is a full-time and year-round employment relationship for an indefinite
duration with a single employer) and is poorly paid and incapable of sus-
taining a household.! According to the International Labour Organization
(ILO), globally, during the last two decades of the twentieth century there
was ‘a general increase in the precarious nature of employment and the
reduction of workers’ protection” (2000a: para 104). The objective of this
collection of essays is to explore the extent to which the rise of precarious
work is a gendered phenomenon and to evaluate whether the new forms of
employment challenge existing legal norms for regulating the labour market.
Our hypothesis is that the rise and spread of precarious work is gendered
and that it challenges the existing legal norms of employment and regimes
of labour regulation. National regimes of legal regulation are based on
norms of employment, assumptions about who workers are and what they
need, and ideas about how regulation works. Since the 1940s the industri-
al model of employment, although it differed in detail between different

THE PROCESS OF globalisation has led to the rapid disintegration of

1 See the discussion of precarious work below.
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countries and regions, was dominant in industrialised liberal democracies.
It was premised upon a gendered division of labour in which men had the
primary responsibility for paid employment and women were primarily
concerned with unpaid care work. National laws and policies not only
reflected and reinforced these gendered roles—male breadwinner and
female housewife—they were also based upon the assumption that the
nation state had an active role to play in regulating the labour market
(Supiot et al, 2001). During this period, collective bargaining supplement-
ed by ‘hard’ regulation predominated.?

The purpose of this collection is to explore the extent to which the
process of globalisation and the growth of the new economy have under-
mined these understandings, and to determine whether there is any pressure
to develop new legal norms for precarious workers and different social
understandings of work. Changes in employment norms are situated in a
framework that is attentive to the social reproduction of the labour market.
Feminist analysis explores the competing demands of social reproduction,
which comprises the social processes and labour that go into the daily and
generational maintenance of the working population, and production in
developed market economies, emphasising how women’s unpaid care
labour has been used to mediate this tension (Picchio, 1992).

The collection also emphasises the relationship between law and society
and the role of the state, placing laws and policies in their social contexts.
National case studies from developed countries are supplemented by an
examination of how supranational organisations, such as the ILO, and
regional governance structures, such as those comprising the European
Union (EU), have sought both to develop and disseminate new legal norms.
The comparative dimension of the collection is designed to enrich our
understanding of how legal norms emerge and develop institutional moor-
ings. The introduction provides a general background for the individual
essays in the collection, identifying the broader context, the conceptual
framework, and a pluralist approach to law.

GLOBALISATION AND THE NEW ECONOMY

Globalisation refers to the intensification of international economic and
political integration:

Economically, globalisation is marked by increases in international trade and
investment, the evolution of global production by transnational corporations,

2 The United Kingdom, with its commitment to collective laissez-faire and eschewal of
direct statutory regulation, tended to be an outlier when it came to direct statutory regulation
of the employment relationship.
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and unregulated flows of capital. Politically, globalisation theorists point to the
erosion of nation states as the key unit in which political decisions are made; the
leakage of sovereignty to supranational organisations on the one hand and to
subnational units on the other; and sometimes, to the emergence of neoliberalism
as a global ideology.

(McBride, 2001: 21)

Neoliberalism favours limitations on the exercise of political power for
egalitarian purposes and calls for deregulation, privatisation, supply-side
rather than demand-side macro-economic measures, and a withering away
of the welfare state (Standing, 2000; Rittich, 2002b). It is closely associat-
ed with international economic agreements, such as free trade agreements
(FTAs), which ‘serve as a restructuring tool or, put differently, as a condi-
tioning institutional framework that promotes and consolidates neoliberal
restructuring’ (Grinspun and Kreklewich, 1994).

These conditioning agreements can be bilateral (such as the FTAs
between Canada and the United States and between Australia and the
United States), regional (two examples are the EU and the North American
Free Trade Agreement (NAFTA)), or international (best exemplified by the
group of agreements comprised by the World Trade Organization (WTO))
(McBride, 2001; Clarkson, 2002). At the supranational level, nation states
and supranational political organisations such as the World Bank are the
key actors and institutions, together with large transnational corporations,
which strongly advocate for markets that are open to them. Not only have
nation states participated in the construction of a regime of rules and struc-
tures governing economic relations between states, they have agreed to
abide by the constraints imposed upon national policies contained in these
international regimes (Gill, 1995; Schneiderman, 2000). At the heart of
such agreements is a concern to preserve the market from political inter-
ference.

The market has assumed the central place in the global order, both dom-
inating and driving it, but forged through the interdependency of capital
and the state. Since the 1980s, the economy has restructured on a global
scale orchestrated primarily by major transnational corporations that have
accumulated economic resources far more extensive than those of many
nation states. The capacity of these corporate giants to disaggregate and
relocate some or all of their activities while simultaneously maintaining a
cohesive control over the whole has consolidated their dominance. Often
the threat of exit has been enough to ensure that the control of investment
capital at a global level has translated directly into a political power at a
more local level.

Unsurprisingly, many nation states have been anxious to attract and ally
themselves with these transnational corporations. Through policies that
deregulate national markets, they have aided and abetted global capital,
diminishing the costs of entry to their jurisdiction and freeing from local



6  Judy Fudge and Rosemary Owens

strictures any trading and financial institutions that might wish to operate
from within their borders. Under these policies, the flow of goods and serv-
ices across national borders has escalated. Paradoxically, as nation states
have opened themselves to greater integration in economic markets beyond
their borders, their neoliberal policies consolidate further the power of
global capital; states are sometimes reduced to mendicant status offering
various forms of corporate welfare in the form of subsidy payments,
exemptions from local taxes, and other inducements for transnational cor-
porations to stay within their national boundaries. The fear that nation
states are forced to compete in a ‘race to the bottom’ by reducing labour
standards is at ‘the heart of debates about the need to regulate global labour
markets’ (Murray, 2001b: 17). Although there is some scepticism about
whether there is evidence to support the concern that globalisation results
in this race to lower labour standards (Blackett, 2001: 429), ‘there is evi-
dence of a general deregulation of employment protection since the 1980s
by economically advanced states which are members of the OECD’
(Murray, 2001b: 17, citing OECD, 1994b).3

The discourse of neoliberalism and the language of ‘deregulation’ serve
to erase the significant role of the state in the creation and maintenance of
the new economy. Moreover, since the market is considered to be the most
efficient mechanism for allocation and distribution, the state itself is
required to resile from interfering with the market. The resultant reduction
of the state through ‘privatisation’ has witnessed not only the transfer of
functions from the public to the private sphere, but the disappearance of
many of the Keynesian state’s welfare and redistribution functions (Fudge
and Cossman, 2002). Not only have social welfare programmes been con-
tained, they have also been refigured in ways that encourage greater partic-
ipation by individuals in the market (Collins, 2003a). The diminished state
is thus constructed and constructs itself as the very antithesis of the market,
imbedding even deeper the public/private dichotomy that has long been a
part of western liberal political thought. Citizens are reincarnated as mar-
ket actors in the new economy.

But the ‘new economy’ is not merely descriptive of the nature, extent, and
scope of change brought about by globalisation. It is for many, as Joanne
Conaghan (2003: 12-13) has pointed out, ‘aspirational and normatively
imbued positing the surest route to a progressive future.”* The new global

3 There is also a debate about what counts as evidence of the race to the bottom in labour
standards. While there may be little direct evidence that states are engaged in an active policy
of deregulation of labour standards for the purpose of gaining a competitive edge (Freeman,
1998; Barnard, 1999; Flanagan, 2003), workers may accept lower standards in order to pro-
tect their jobs (Langille, 1996, 1997).

4 For an example where globalisation is claimed to be creating opportunities for sustained
economic growth and development of the world economy, see Commission of the European
Communities, 2001b: 4.



Precarious Work, Women, and the New Economy 7

order promises that the rising economic tide brought by competitive mar-
kets and increased productivity will lift all boats, and neoliberals brush
aside present inequalities as merely temporary aberrations or natural
adjustments in the present evolutionary process. Interference to adjust or
eliminate these interim inequalities is said to threaten the long-term success
of the project as a whole (Standing, 2000, Rittich, 2002b).

Changing Employment Norms and Work Arrangements

The dominance of the market has impacted dramatically upon the organi-
sation of work. New industries have flourished producing new goods and
services marketed on a global level. In that fiercely competitive environment
there is a spiralling upward demand for new products, or new improve-
ments, to be made available ever more cheaply and quickly. ‘Just-in-time’
production methods, through which businesses attempt to respond more
immediately to the market pressures, demand increased flexibility from
workers as corporations find new ways to structure their operations. With
corporations stretching across the globe, production on a single item may
involve workers across a number of different continents. At the same time
as the global corporate networks have developed, there has also been a pro-
liferation of small businesses, often called micro-enterprises. In many
instances, the imperative for efficiency and cost-cutting has spawned
arrangements among these smaller operators whereby they are linked
through franchising agreements or operate through joint ventures, often in
complex webs of interaction (Castells, 1996). There has also been a ‘com-
mercialisation’ of employment relations, and an increase in self-employ-
ment and various forms of subcontracting. Somewhat paradoxically, the
competition of businesses in the marketplace has also given rise to their
increased co-dependence, as firms seeking to become more specialised
loosely integrate with one another in production chains (Collins, 1990).

The changing nature of industry has meant the old ‘Fordist” paradigm of
the mass of workers performing a standard set of skills in large-scale pro-
duction enterprises is rapidly becoming a thing of the past. In industrialised
countries,

employment patterns and practices are now primarily determined not in the man-
ufacturing, but in the services sector, which accounts for 63.5% of total
Organisation for Economic Co-operation and Development (OECD) employ-
ment and close to three-quarters of all employment in a number of major OECD
countries.

(OECD, 2000a: 85; Rubery and Grimshaw, 2003: 77)

The dominant image of the archetypical worker of the new informational
economy is the knowledge worker. Knowledge workers are characterised
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as independent risk-takers, who build their own networks that, when linked
with their property in knowledge, can invert the relations of power and sub-
ordination that have traditionally structured employment (Hyde, 2003).
The designation of their skills as ‘human capital’ signifies the blurring of the
traditional boundary between these workers and the businesses for which
they work: these knowledge workers are the new capitalists—workers who
own the means of production. They are highly mobile and committed to
their work above all else, and for this dedication and risk they are richly
rewarded, both financially and with interesting and high-status work
(Hyde, 2003). Employed primarily in managerial, professional, and techno-
logical occupations, these informational workers, according to Yuko
Aoyama and Manuel Castells, belie ‘the myth of service-sector employment
characterised by low skills, low wages and low stability’ (2002: 146). But,
even though they are not precarious workers, these highly skilled knowl-
edge workers do not fit the traditional norms of employment law (Stone,
chapter 11, this volume).

Moreover, simultaneously with the growth of high-skilled occupations in
the informational economies of the Group of Seven (G-7) countries, the
informal sector has expanded in developing and developed countries, and
with it low-skilled, poorly paid, intermittent, and insecure employment
(Sankaran, 2002: 854; ILO, 2002; World Commission on the Social
Dimension of Globalization, 2004: 14; United Nations, 2005). Initially
identified with household labour in small, family enterprises in the develop-
ing countries, the informal sector has grown across the world as firms pursue
flexible forms of labour, such as casual labour, contract labour, outsourcing,
home working, and other forms of subcontracting that offer the prospect of
minimising fixed non-wage costs. Guy Standing refers to this process as the
‘informalisation’ of employment, claiming that:

although the dichotomy of ‘formal’ and ‘informal’ sectors has always been mis-
leading, a growing proportion of jobs possess what may be called informal char-
acteristics, ie without regular wages, benefits, employment protection, and so on.

(Standing, 1999a: 585)

In both developed and developing countries this work is performed prima-
rily by women (Standing, 1999a; Sankaran, 2002; Elder and Schmidt,
2004; United Nations, 2005: 67-88).

The benefits of globalisation and the new economy have not been dis-
tributed equally. Even with the rise of the informational economy, Aoyama
and Castells note that occupational sex segregation and the gendered nature
of work helps to account for the persistence of low-paid and insecure
employment in the service sector in G-7 countries (2002: 146, 157). In devel-
oped countries such as Australia, Canada, the United Kingdom, and the
United States, national labour markets have increasingly become bifurcated
into high- and low-skilled jobs as those jobs in the middle have gradually
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disappeared (Picot and Heisz, 2000; Taylor, 2002; Cully, 2002; Wright and
Dwyer, 2003). This dualism is also inscribed in the international division of
labour. While knowledge workers from developing countries obtain good
jobs in the information sectors of developed countries (Hyde, 2003), their
low-skilled counterparts migrate to developed countries to take jobs in the
service or agricultural sectors that nationals are unwilling to perform (Bakan
and Stasiulis, 1997; Anderson, 2000; Basok, 2002; Caruso 2002; Macklin
2002; World Development on the Social Dimension of Globalization, 2004).

Globalisation has also had an uneven impact upon earnings within coun-
tries. At the same time as earnings inequality has grown markedly in some
countries (Canada, the United Kingdom, and the United States), it has
grown noticeably, although less profoundly, in others (Australia, France,
the Netherlands, and Sweden), while diminishing in a few (Belgium,
Norway, and Germany) (Bosch, 1999, 137; see also World Dimension on
the Social Dimension of Globalization, 2004: 42). Supply shifts alone can-
not account for the increased inequality, since, as David Blanchflower and
Matthew Slaughter note, ‘the quantity of skilled labour and the relative
wages paid to skilled workers has been increasing at the same time’ (1998:
85). Nor does increased international (freer) trade directly account for
increased inequality (Blanchflower and Slaughter, 1998: 85-86). What is
clear, however, is that earnings inequality has increased the most dramati-
cally in countries with relatively unregulated labour markets (Blanchflower
and Slaughter, 1998).° Globalisation has been a factor, albeit one that is
indirect, contributing to increased earnings inequality as ‘the rise in global
competitiveness has caused a change in norms, lowering expectations, espe-
cially for the low-skilled workers whose bargaining power has been most
eroded’ (Rodrik, 1998: 91). According to the ILO, ‘the simultaneous inclu-
sion and exclusion of people, regions and economic sectors is a significant
characteristic of globalisation and presents some of its greatest challenges’
(2002: 9). Moreover, in its recent report the World Commission on the
Social Dimension of Globalization (2004: x) asserted that:

The current process of globalisation is generating unbalanced outcomes, both
within and between countries. Wealth is being created, but too many countries
and people are not sharing in its benefits. They also have little or no voice in shap-
ing the process. Seen through the eyes of the vast majority of women and men,
globalisation has not met their simple and legitimate aspirations for decent jobs
and a better future for their children.

5 In Australia, there is startling evidence demonstrating that the institutions of the law have
an overwhelmingly significant role to play with respect to earnings equality. The Australian
evidence shows that a centralised regulatory wage system produced more equitable outcomes
for both men and women. Women’s gains were in part determined by the fact that the cen-
tralised system looked after low-paid men better than a more fragmented system. As the
Australian system has been ‘deregulated’, the wage gap, for both men and women, has inten-
sified (Gregory, 1999).
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Precarious Work

The demand for flexible labour has resulted in a decline in standard
employment (Felstead and Jewson, 1999: 1; Beck, 2000; Zeytinoglu, 2002).
Indeed, perhaps the most significant impact of the new economy on
employment is the rise in non-standard, contingent, or precarious forms of
work experienced by all industrialised countries. But the ascription of an
appropriate label to the changes in the nature and composition of employ-
ment relations and work arrangements in the new economy is not unprob-
lematic. In part, this difficulty arises because there are regional differences
in the usage of the various terms—precarious, non-standard, contingent,
atypical, insecure, and flexible—to describe the new work arrangements
and, in part, because of a lack of theoretical precision. Moreover, as Kate
Purcell has noted, most distinctions, boundaries, or categories in the labour
market are conceptual and heuristic rather than descriptive (2000: 2). Thus,
whatever terms and definitions are adopted to identify different kinds of
work, there is a need to be:

alert to the instability of all of our concepts about the world of work and ... to
the dependence, and indeed the interdependence, between work and workers and
the legal, political, social, economic and historical contexts in which they are sit-
uated.

(Owens, 2002: 214)

The terms ‘atypical’ or ‘non-standard’ are particularly useful in drawing
attention to the way in which such work deviates from the ‘old’ paradigm
of the standard employment relationship and the male breadwinner life
cycle. The standard employment relationship is best characterised as a con-
tinuous, full-time employment relationship where the worker has one
employer and normally works on the employer’s premises or under the
employer’s supervision (Muckenberger, 1989: 267; Buechtemann and
Quack, 1990: 315; Schellenberg and Clark, 1996: 1; Tilly, 1996: 158-59).
Its essential elements include an on-going and indefinite (in terms of dura-
tion) employment contract, adequate social benefits that complete the social
wage, the existence of a single employer, a standard work day and work
week, and employment frequently, but not necessarily, in a unionised sector
(Fudge and Vosko, 2001b). The high level of social policies, such as pen-
sions, unemployment insurance, and extended medical coverage, associated
with this form of employment are particularly noteworthy since, in combi-
nation with the existence of the standard employment contract, they have
historically ‘incorporated a degree of regularity and durability in employ-
ment relationships, protected workers from socially unacceptable practices
and working conditions, established rights and obligations, and provided a
core of social stability to underpin economic growth’ (Rodgers and
Rodgers, 1989: 1).
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The normative model of the standard employment relationship emerged
in a particular context—heavy manufacturing industries after World War
[I—and reinforced a particular type of work-life arrangement. Men pre-
dominated in heavy manufacturing, and their working patterns and histo-
ries became the norm. After completing their formal education, they
worked full-time (typically with one employer) until retiring at the age of
65. Women, by contrast, worked temporarily until marriage and children,
and then withdrew from the labour force to devote their time to care
responsibilities

However, defining the work arrangements in the new economy simply in
contrast to standard employment can be misleading and risks perpetuating
the notion that there is a simple binary divide between the ‘old’ and the
‘new’ forms of work. This can mean that important changes in standard
employment are ignored (Stone, 2004), that significant differences among
the wide range of non-standard work situations are not acknowledged
(Bellman and Golden, 2002; Zeytinoglu and Weber, 2002; Watson et al,
2003), or that characteristics shared by ‘old” work and ‘new’ work are
missed. The increasing heterogeneity in work arrangements suggests that
there is no simple dichotomy between work arrangements in the ‘old econ-
omy’ and ‘new economy’ (Owens, 2002; Vosko, Zukewich, and Cranford,
2003).

An alternative approach to defining the new work arrangements is to
focus on some of the distinctive characteristics of work in the new econo-
my. The lack of job and income security is the most striking feature of the
new forms of employment (Befort, 2003: 159; Vosko, Cranford, and
Zukewich, 2003), and the term ‘contingent work’ emphasises this dimen-
sion. But the problem with an exclusive focus on this factor is that it ignores
other important dimensions. While part-time work, for example, might
provide employment security, it may not provide enough income to support
the worker.

The standard employment relationship promised security along a range
of dimensions. What is distinctive about the new employment relationships
is the degree to which they are precarious. Precariousness is a complex
notion, and involves four dimensions: (1) the degree of certainty of contin-
uing employment; (2) control over the labour process, which is linked to the
presence or absence of trade unions and professional associations and
relates to control over working conditions, wages, and the pace of work; (3)
the degree of regulatory protection; and (4) income level (Rodgers and
Rodgers, 1989). There is no shared concept of precarious employment in
Europe, although there is an attempt to develop normative regimes govern-
ing the contrasting national forms of regulating unstable and low-paid
forms of work (European Study of Precarious Employment (ESOPE),
2002). Chapters in this book also indicate that other jurisdictions, such as
Australia, Canada, and the United States, do not share a common concept
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of precarious employment. Moreover, identifying precariousness can be a
difficult task because its different dimensions may intersect in numerous
ways (Junor, 1998).

Precarious work tends to be associated with the following forms of
employment: part-time employment, self-employment, fixed-term work,
temporary work, on-call work, home working, and telecommuting, which
are united more by their divergence from the standard employment rela-
tionship (full-time, indeterminate work with a single employer) than by any
common features. While each category of precarious work presents partic-
ular challenges for the worker, all tend to be distinguished by low wages,
few benefits, the absence of collective representation, and little job security
(Fudge, 1997a; Kallenberg et al, 1997; Vosko, Zukewich and Cranford,
2003).

Impact of the New Economy upon Women’s Work

The Feminisation of Employment

An important dimension of the rise of precarious employment has been its
gendered nature. When the standard employment relationship was strong,
women predominantly performed precarious work in order to supplement
the male wage (Fudge and Vosko, 2003). Since the early 1980s, the stan-
dard employment relationship has declined, precarious work has spread,
and more men are working in forms of employment previously identified
with women. However, women continue to be over-represented in precari-
ous work (Dickens, 1992; Kallenberg et al, 1997; Cooke-Reynolds and
Zukewich, 2004; Elder and Schmidt, 2004, 10; ILO, 2004b: 11). Thus, the
growth of precarious jobs in the paid labour market has been referred to as
the ‘feminisation of work’ (Standing, 1989, 1999a).

‘Feminisation’ has a double meaning and refers both to the increased
labour market participation of women and the proliferation of forms of
employment historically associated with women, that is, jobs that are part
time, temporary, poorly paid, and lacking benefits and collective forms of
representation. Women’s participation in the labour market increased
throughout the OECD countries, although its form and intensity varies
between countries. By the end of the 1990s, there had been a convergence
in the labour market experiences of men and women throughout developed
industrialised countries (Rubery, Smith, and Fagan, 1999; Cooke-Reynolds
and Zukewich, 2004). But this convergence was only equivocally a cause
for celebration; in part, it was propelled by deteriorating employment
experiences of, and prospects for, men, and increased inequality within the
ranks of women. More women were competing on an equal basis with men,
although many women continued to be employed in female-dominated
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sectors that tended to offer low paid work with poor benefits and minimal
job security (OECD, 2002b; Cooke-Reynolds and Zukewich, 2004).

However, despite the convergence in men’s and women’s labour experi-
ences, there are enduring differences. There remains a persistent segregation
of men and women into different occupations, and high rates of part-time
work for women. Women also continue to earn less than men do, and face
a glass ceiling when they climb the occupational hierarchy. Women are
more likely than men are to work for very low wages, and they continue to
experience a greater risk of poverty than do men (OECD, 2002b: 69, 95,
109-10; Cooke-Reynolds and Zukewich, 2004; ILO, 2004a; United
Nations, 2005: 71). However, the increasing polarisation in occupation and
income that characterises men’s work in the new economy also characteris-
es women’s work. More women have made considerable gains in the paid
labour market and now occupy good, high-income jobs, such as in high-
level management or administration and in professional positions (Cooke-
Reynolds and Zukewich, 2004). However, not all women have made gains.
Labour markets in Canada and the United States, for example, became
increasingly segmented by age, race, immigration status, and educational
attainment (Cranford, Vosko and Zukewich, 2003; Wright and Dwyer,
2003).

Social Reproduction

The different nature or character of the participation of men and women in
the paid labour market in industrialised economies is conventionally
explained by reference to women’s responsibility for unpaid care work in
the private sphere of the home. Neoclassical economic theory has tradition-
ally viewed the labour market solely in terms of the productive economy,
understanding unpaid care work as lacking in value and exogenous to the
labour market. While the value of unpaid care work has been persuasively
presented (Waring, 1988) and feminist scholarship has demonstrated that
the relation of the public and private spheres is most accurately charac-
terised as one of interdependence rather than separation (Thornton, 1995;
Boyd, 1997), these insights are resisted by liberal theorists and neoclassical
economists.

¢ Moreover, it is not accurate to characterise those engaged in precarious work as an
homogenous group. Available evidence in Canada suggests that precarious work is not only a
gendered phenomenon but is also racialised (Vosko, Zukewich and Cranford, 2003: 16-17).
In Australia, indigenous workers and people of colour face systematic discrimination in
obtaining decent paid employment (Behrendt, 2003 Australian Bureau of Statistics, 2004).
Erik Wright and Rachel Dwyer (2003) note that in the United States gender differences in job
expansion were less noticeable in the 1990s compared with the 1960s, but that the racial
polarisation increased, along with a marked clustering of immigrants, especially Hispanics at
the bottom of the employment structure.
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The separation of the home from the market is one of the key character-
istics of advanced industrialised economies, and therefore understanding
the ways in which the functioning of the marketplace depends upon social
reproduction as a crucial source of labour is critical to understanding the
operation of the new economy and especially its impact on women (Fudge
and Cossman, 2002). Although separate, these two spheres—the household
and the market—are inextricably linked (Rittich, 2002a, 2002b). But while
the household is linked to the process of production through the wage, both
in influencing the cost of labour power and by providing access to the
means of subsistence, it is not subject to the same logic as the production
process (Acker, 1988). This separation of production from reproduction
gives rise to an essential tension in industrialised market economies, and the
state plays a crucial role in mediating this tension by helping to organise
social reproduction—through immigration, providing public education,
health services, and assistance for the elderly, for example (Picchio, 1992).

A central component of the state’s role also involves stabilising a specific
gender order (Connell, 1987).” Every gender order encompasses a sexual
division of labour and gender discourses that either support or contest that
division (McDowell, 1991). Social reproduction has predominantly been
organised in households through normative families and kin relations, char-
acterised by a gendered division of labour (Acker, 1988; Seccombe, 1992).
Gendering is a process in which social significance is attached to sexual dif-
ference, which, in turn, ‘structures organisations, affects social and political
relationships, and becomes intrinsic to the construction of significant social
categories and political identities’ (Frader and Rose, 1996: 22). Labour
markets, because they ‘operate at the intersection of ways in which people
make a living and care for themselves’, are bearers and reinforcers of gen-
der (Elson, 1999: 612-13). The gender order is stable to the extent that it
has been institutionalised in certain key sites such as the family, labour mar-
ket, and state policies (Connell, 1987; Acker, 1988; Laslett and Brenner,
1989; Walby, 1990). For this to occur, there must be some fit, however tem-
porary, fragile, and incomplete, between the processes of reproduction and
production.

The male breadwinner worker and female housewife household model
was at the centre of the post-war gender order in advanced industrialised
countries. However, with the feminisation of labour, which began in the
1960s, this model is no longer dominant. The shift from unpaid domestic
labour to paid wage labour for providing services—whether delivered pub-
licly or through the private market—had a profound impact on women’s
labour (Rubery and Grimshaw, 2003: 77). So too did welfare and tax

7 This section draws upon Fudge and Cossman, 2002.
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regimes, which shape the opportunity of the population to participate in
paid work (L White, 2001; Philipps, 2002). Changes in the labour market,
which involve a fundamental shift away from the male breadwinner
employment norm, are part of the broader reconfiguration of the gender
order. Increasingly, there has been a move to a new multi-earner family
mode (Bruegel, 1998; Bosch, 1999: 141). However, institutionalising a new
gender order is a difficult task, especially as there has been a simultaneous
intensification and erosion of gender in the labour market (Fudge and
Cossman, 2002). In spite of the increased participation of women in the
paid labour market, women’s share of unpaid work has scarcely diminished
at all. Care for children and other family members, housework, and emo-
tional labour have all remained the primary responsibility of women (ILO,
2004b, 10). This is true for all women, even for those women who also
work full time in paid employment, although in developed countries the
time women spend on household labour is slowly declining (Gershuny and
Robinson, 1998).

For some women who work full time in well-paid, high-status jobs, the
solution has been to outsource to the paid labour market some of their
responsibility for unpaid care work (Bernstein, chapter 10 in this volume).
Not only does this solution tax the economic resources of women and
require them to confront and reject in their own life powerful societal con-
ceptions of ‘the good wife/mother/daughter’, it creates a demand for
women, many of whom are migrants, who are paid to perform domestic
labour (Anderson, 2000). Many women work part time and in other forms
of non-standard employment because it allows them the flexibility to
accommodate their responsibilities within the family. In this new gender
order, women are no longer entirely financially dependent on a male bread-
winner, but nor have they become totally financially independent. The pre-
carious nature of their employment means that women continue partially to
rely on a partner’s income (Bruegel, 1998). And when this income is
removed at separation or divorce, women continue to be at high risk of
falling into poverty, notwithstanding their labour market participation.
Single-parent families, especially those headed by women, have risen in num-
ber dramatically in recent decades, although there are variations by country
(Kamerman et al, 2003: 17; Pocock, 2003: 26-31). Where precarious work
cannot produce a living wage for a single worker, the social consequences are
even more severe for those who support children, and the tensions more pro-
nounced as they try desperately to reconcile social ideals of what it is to be
a good mother/parent. Women workers, regardless of their occupation and
social status, have an increasingly difficult time balancing their need for
paid work and their obligations to care. Thus, it is not surprising that the
work—family or work-life conflict has been elevated to the top of the labour
law and policy agenda (Conaghan, 2002; OECD, 2002a, 2003a, 2004a;
Pocock, 2003; Fudge, 2005).



16  Judy Fudge and Rosemary Owens

LEGAL NORMS AND INSTITUTIONS
Convergence or Divergence in Legal Norms

Globalisation, the new economy, the growth of precarious work, and the
feminisation of labour create great pressure for changes in the legal
norms, discourses, and institutions that regulate labour markets and
employment relationships (Ashiagbor, in chapter 4, and Rittich in chap-
ter 2 of this volume). Deeper economic and political integration across
national boundaries places constraints upon the ability of elected govern-
ments to develop and implement policies that are at odds with the central
tenets of neoliberalism. Thus, globalisation challenges both the centrality
of the nation state (Arthurs, 1996), which traditionally has been the main
author of labour legislation, and labour protection and enhancing work-
ers’ agency through democratic participation as the major goals of labour
legislation (Blackett, 2001: 418). Simultaneously, economic restructuring
across advanced industrialised countries has led to an increase in precar-
ious work and a feminisation of labour, which, in turn, tends to under-
mine employment and labour legislation that traditionally has been
based upon standard employment relationships and male breadwinner
workers.

However, in the face of global pressures towards greater convergence in
deregulating labour markets, and labour legislation that emphasises com-
petitiveness and flexibility, national regimes of labour regulation and legis-
lation have been remarkably resilient. Employment and labour laws and
institutions are path dependent; they are historically determined and tend
to follow specific institutional patterns (Boyer and Drache, 1996; Deakin
2002; Kilpatrick 2003). However, the general influence of globalisation and
neoliberalism has resulted in an increase in precarious employment and
women’s labour market participation across OECD countries. But the leg-
islative and regulatory response to precarious employment differs from
country to country (ESOPE, 2002: 3). Regulation of precarious or atypical
employment arrangements may serve either to reinforce or to reduce differ-
ences in access and employment protection between those in standard and
those in precarious work. As Christine Cousins has noted, the broader
‘forces for change are mediated through social, political, and institutional
structures within each country’ (1999: 116). Thus, it is useful to compare
labour legislation and regulatory regimes among different nation states
‘where the institutional arrangements, social conditions, the forms of eco-
nomic organisation, and the roles and attitudes of social actors all vary’
(Rubery and Grimshaw, 2003: xvii). Such a comparison provides a basis for
evaluating the extent to which globalisation is transforming national
regimes of labour legislation and the extent to which the regimes are con-
verging.
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Legal Pluralism

The essays in this volume focus on only one aspect of the institutional and
social arrangements that shape labour markets and regulate employment
relations and work arrangements—the legal regime—and only one element
of that regime—labour and employment law. This focus tends to downplay
the contribution of welfare arrangements, tax regimes, education systems,
trade unions and collective bargaining, and custom. However, although
narrow, this focus provides an opportunity to deepen our understanding of
legal norms and institutions by attending to what Karl Klare has described
as ‘complex, multivalent legal regimes’ comprised of ‘multiple, overlapping
layers of sovereignty and norm-creation’ (2002: 27).

Globalisation has contributed to legal pluralism with the growth in
‘supranational institutions, the expanded reach of international law, and
the proliferation of bilateral and multilateral treaty organisations’ (Klare,
2002: 27). Multi-level governance, especially in the European Community,
has had a profound impact on domestic labour legislation (Kilpatrick,
2003), although the ‘boundaries between various sovereignties and sources
of law—for example whether a particular matter falls within European
Community or member State competence—are distinct, porous, and con-
stantly shifting’ (Klare, 2002: 21). Federal systems, such as those of
Australia, Canada, and the United States, have long grappled with the prob-
lem of the hierarchy between layers of sovereignty, although on a subna-
tional basis.

But multi-level governance not only creates jurisdictional issues and con-
flicts, it can also result in the dissemination of norms across jurisdictions.
These norms can be expressed in ‘hard’ or ‘soft’ laws; the former are the
traditional binding norms emanating from central authorities, while the lat-
ter take the form of non-binding recommendations, codes of practice, and
guidelines (Hepple, 2002: 238). Hard law takes a variety of forms and has
a variety of functions. The ILO Conventions, which have the status of inter-
national treaties for the countries that ratify them, exemplify ‘the universal
framework of mid-twentieth century public international labor law’
(Hepple, 1999: 360). However, there is no effective means of enforcing the
ILO Conventions against countries that have ratified them (Gould, 2003),
let alone any sanctions to apply against countries that have not ratified key
Conventions. Although a form of ‘hard law’ addressed to nation states, ILO
Conventions are not legally binding (Murray, 2001b).

By contrast, the EU provides transnational binding labour regulation via
pre-emptive legislation, which includes treaty provisions and EU regula-
tions, and harmonisation, directly through EU Directives and indirectly by
virtue of collateral regulation (Stone, 1998). The use of Directives had been
the preferred approach to transnational labour regulation in the EU.
Directives give member states a degree of flexibility in achieving their goals,
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while the European Court of Justice provides a means of enforcing these
standards against member states by individual workers. However, with the
adoption of the open method of coordination—which is an administrative
mechanism and not a judicial method of enforcement—as the means of
achieving the European Employment Strategy expressed in Lisbon in 2000,
the EU has moved more towards ‘soft’ law when it comes to employment
policy (Ashiagbor, chapter 4 in this volume). It is also possible that this
form of soft regulatory technique within a system of core constitutional
rights ‘may become the emblem of modern supranational labour law’
(Sciarra et al, 2004: 15).

The North American Accord on Labour Cooperation (NAALC), which is
the side agreement regarding labour rights that was negotiated as a coun-
terpart to NAFTA, was the first multilateral agreement that linked a region-
al FTA to a commitment of governments to respect labour rights in their
territories. But, unlike in the EU, where (in a restricted way) the rights of
sovereignty in the area of employment policy were relinquished, the
NAALC preserves national sovereignty (Dombois, Hornberger, and Winter,
2003). This is because the NAALC seeks neither to equalise labour stan-
dards nor to establish a minimum floor of labour standards as rights; it is
confined to requiring parties to enforce existing labour laws (Stone, 1998).

Soft laws also take a variety of forms. An example of soft law is the ILO’s
Declaration on Fundamental Principles and Rights at Work, which was
adopted in June 1998 and is strictly promotional (ILO, 1999; Alston,
2004). Increasingly, the European Community uses soft law measures that
are purely persuasive to achieve social policy (Barnard, 2000: 82-83).
Moreover, in the NAALC, ‘fundamental rights’ of freedom of association
and collective bargaining, unlike the ‘technical rights’ regarding occupa-
tional health and safety, have no enforcement mechanisms, and thus func-
tion as ‘soft law’ (Gould, 2003: 103).

Soft law measures are often promoted because they are regarded as more
flexible than hard law. But, as Bob Hepple (2002: 243) notes, flexibility can
be achieved in other ways, such as giving member states optional methods
of implementing a Directive, allowing derogations from certain standards,
or giving lengthy periods for implementation. The EU’s atypical work direc-
tives on part-time and fixed-term work are an example of flexible or reflex-
ive regulation, since they establish a framework setting out shared goals,
leaving a space for diversity and national self-regulation (Kilpatrick, 2003).
According to Hepple, the ‘difference between flexible directives, which
leave a measure of discretion to member states, and codes of practice or
guidelines, is that the objectives of directives are legally binding on mem-
bers states, while codes and guidelines are not” (2002: 243).

The EU’s atypical work directives also provide an illustration of the plu-
ralism in the normative discourse about the role and function of labour law.
To the traditional goal of labour law of providing protection for workers
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has been added the goal of increasing flexibility ‘in a way which both ful-
fills the wishes of employees and the requirements of competition’
(Kilpatrick, 2003: 138; see also Ashiagbor, chapter 4 in this volume).® The
new governance discourse appears to be an attempt to avoid the efficiency—
equity trade-off, which is a core assumption of neoliberalism, by defining a
third way in which flexibility is aligned with security and competitiveness
and designed to promote social inclusion (Collins, 2002; Kilpatrick, 2003;
Fredman, chapter 8 in this volume).

Accompanying the shift in norms of governance has been a move in the
technique of regulation away from command and control to enabling and
coordinating a range of public and private actors to define and pursue
objectives (Kilpatrick, 2003; Sciarra et al, 2004). The emphasis is on smarter
regulation, which leaves it to the parties to negotiate mutually suitable
arrangements in light of legal instructions rather than imposing standards.
Once again the goal is upon reflexiveness or responsiveness in regulation—
the freedom to adapt regulatory standards to local conditions or individual
situations by way of agreement (Ayers and Braithwaite 1992; Collins, 2002:
466). Whatever its merits and shortcomings, this ‘market model’ of regula-
tion (Pal and Maxwell, 2004: 13) has increased the range of regulatory tech-
niques available to labour law.

There has also been a shift from law to the market as the mechanism for
achieving labour standards and rights. Voluntary codes that incorporate
labour standards have been adopted by many transnational corporations,
either at the behest of governments and non-governmental agencies or under
pressure from consumers (Blackett, 2001; Fudge, 2001; Arthurs, 2002;
Hepple, 2002; Picciotto, 2003). Increasingly, corporations are urged to fol-
low ‘best practices’ rather than just the minimal standards set out in labour
legislation or international labour standards (Cooney, 1999; Godard, 2003).

Legal pluralism challenges state-centered understandings of legal norms
and legal institutions, and its multi-faceted approach captures the multiple
and overlapping layers of sovereignty and norm creation that is a feature of
globalisation. Legal regimes comprise different levels of governance, forms
of law and authority, norms and discourses, and regulatory techniques.

The Challenge to Legal Norms

Just as globalisation compromises the conventional state-centred approach
to law, the changes to the labour market wrought by the new economy

8 Preamble 5 of both the Part-time Work Directive (Directive 97/81/EC, [1998] O] L 14/9)
and the Fixed-term Work Directive (Directive 99/70/EC, [1999] OJ L 175/43) states:

whereas the conclusions of the Essen European Council stressed the need to take measures
to promote employment, and called for measures to increase the employment-intensiveness
of growth, in particular by a more flexible organisation of work in a way which fulfils both
the wishes of employees and the requirements of competition.
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challenge the standard employment norm that is the foundation of ‘Fordist’
labour law. Standard employment relationships, which derive from the
male model of employment in the manufacturing sector, became the basis
both of social protection and labour law, under which workers are guaran-
teed passive individual security, uniform working hours, and relatively inde-
pendent collective bargaining (Conaghan, 1986; Owens, 1995b; Fredman,
1997b; Fudge and Vosko, 2001a; Supiot et al, 2001: 216; Dickens, 2004).
From an institutional perspective, the Fordist or ‘classical’ labour law
model ‘may be seen as a triangle whose three sides are companies, trade
unions, and the state’ (Supiot et al, 2001: 215).

The standard employment relationship and Fordist labour law predomi-
nated not only at a national level in advanced industrialised countries, but
also internationally through the ILO (Prugl, 1999; Vosko, chapter 3 in this
volume). Since its members consist of employers, trade unions, and nation
states, it is little wonder that the ILO concentrated on the core constituen-
cy of Fordist labour law—male workers in standard employment relation-
ships in formal enterprises. Feminised forms of employment were treated as
marginal or peripheral forms of work that fell outside the purview of the
ILO’s standard-setting and technical cooperation activities (Prugl, 1999;
Sankaran, 2002; Vosko, 2002).

But the changes in the nature and form of employment relationships that
have occurred in both developed and developing countries as a result of
economic globalisation have prompted the ILO both to focus on the infor-
mal sector and to develop standards for atypical and precarious forms of
employment (ILO, 2002; Sankaran, 2002: 856; Vosko, chapter 3 in this
volume). Non-governmental organisations, especially women’s groups,
have pressed the ILO, with some success, to broaden its activities to include
non-standard and marginal forms of labour (Prugl, 1999). Beginning in
1994 with the Convention Concerning Part-time Work (No 175), which
was followed in 1996 with the Convention Concerning Home Work (No
177), the ILO began to craft standards specifically designed for feminised
and precarious work (Prugl, 1999; Sankaran, 2002). Although neither part-
time employment nor home working are new, the spread of these feminised
forms of employment has meant that many of the ILO’s standards simply
do not apply to ever-increasing numbers of workers.

The ILO’s new programme of action, which is known as ‘Decent Work’,
shifts the ILO’s attention to ‘workers beyond the formal labour market—
... unregulated wage workers, the self-employed, and home workers’ (ILO,
1999: 3-4; Vosko, 2002: 26). The ILO’s conception of decent work is far
wider that the domain covered by the standard employment relationship
and Fordist labour law (Sen, 2000; Hepple, 2002). Decent Work’s ‘focus on
marginalised workers is ... a display of the ILO’s new commitment to bring
workers once deemed to be outside of its constituency into its standard- and
norm-setting activities’, and is, in part, ‘the product of longstanding efforts of
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officials in the International Labour Office aiming to “mainstream gender”,
take seriously the conditions of workers in the informal economy, and address
the proliferation of non-standard employment’ (Vosko, 2002: 32). More-
over, the ILO’s shift in focus is indicative of a growing recognition of the
need to revise the basis of labour law (Owens, 2002: 218). In 1999, a group
of experts appointed by the European Commission released a report that
recommended moving ‘beyond employment’ in formulating policy respons-
es that will guarantee decent work for all workers (Supiot et al, 2001).

Increased attention to non-standard and precarious forms of work com-
bined with the dramatic increase in women’s labour market participation is
also forcing policy makers and legislators to address the relationship
between paid and unpaid work in labour law. The standard employment
relationship is based upon ‘an anachronistic notion of the division of labour
in the household’ (Deakin, 2002: 196) in which women did not work out-
side the home for pay and ‘a linear and homogeneous concept of working
life that begins upon leaving school and continues without interruption
until retirement age’ (Supiot, 2002: 152). The notion of standard working
time ‘was established around a wholly male reference point, defined in
opposition to female reproductive time’ (Supiot et al, 2001: 184-85).
Standard working-time arrangements were generalised in most OECD
countries after World War II, and they consisted of a norm of standard
working time—continuing full-time employment of approximately 40
hours a week, distributed in equal daily segments over daytime, and joined
with paid annual leave and public holidays—combined with carefully
designed provisions for formal variation (Campbell, 1997). The increased
labour market participation of women has resulted in the demand for the
flexible adaptation of working time. Simultaneously, employers are
demanding increased flexibility in working-time arrangements. Under these
pressures, the norms of working time are breaking down.

The growth of precarious employment and the feminisation of labour
present a number of challenges to labour law on a range of different levels.
The traditional work—family divide that has been at the heart of labour law
is troubled by attempts to expand the activities that count as work to
unpaid care labour (Waring, 1988) and by the location of paid work in the
home (Prugl, 1999; Gurstein, 2002). Conventional understandings of the
standard life course, on the one hand, and standard working hours, on the
other, do not fit with women’s employment histories or patterns
(Conaghan, chapter 5 in this volume; Kilpatrick, chapter 7 in this volume).
Even the concept of employment, which has long determined the personal
scope of labour protection, is no longer sacrosanct (ILO, 2000Db).
Moreover, changes in how work is organised challenge the adequacy of tra-
ditional forms of anti-discrimination and equality legislation for protecting
women workers’ rights (Fredman, chapter 8 in this volume; Vosko, chapter
3 in this volume).
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STRUCTURE OF THE BOOK

The chapters in this volume explore the hypothesis that the spread and rise
of precarious work is gendered and that it challenges the existing legal
norms of employment and regimes of labour regulation. They are designed
to provide a comparative approach, which has a strong tradition in labour
law (Sciarra, 2004), to understanding the relationship between legal norms
and institutions and precarious work and women. One benefit of a compar-
ative approach is that it brings the distinctiveness of each nation’s norms
and institutions into relief. Different European states, for example, have
very different understandings of precarious work (Ashiagbor, chapter 4 in
this volume). Working-time norms differ from country to country, as do
arrangements for providing care for young children, and these social norms
and institutions shape the specific legal response to precarious work.

The majority of the chapters are national case studies that focus on the
legal regulation of either specific forms of precarious work or on how legal
norms and institutions generate precariousness for women workers. Each of
the national case studies are of advanced industrialised liberal democracies,
and the majority of the countries selected share a common law founda-
tion—Australia (Hunter, chapter 13; Owens, chapter 15), Canada (Fudge,
chapter 9), the United Kingdom (Fredman, chapter 8; Kilpatrick, chapter
7), and the United States (Hoffman and Schultz, chapter 6; Stone, chapter
11). Chapters that examine facets of the legal regulation and production of
work in Quebec (which, although a province of Canada has a civil law), the
Netherlands, and Sweden broaden the scope of the comparison beyond
jurisdictions that share a common-law heritage. The national case studies
from Europe also provide a basis for evaluating the impact of European
integration on national legal norms and institutions.

Another benefit of a comparative approach is that it provides evidence
that can be used to assess the impact of supranational institutions, norms,
and discourses at the national level. Three chapters in the book focus on
national supranational institutions, norms, and discourses, and they func-
tion as a frame for the national case studies. The chapter by Kerry Rittich
(chapter 2) places precarious work within a larger set of governance debates
over labour market reform in the international financial and economic
institutions. She argues that the governance agenda of the World Bank and
the International Monetary Fund (IMF), which promotes ‘flexible’ labour
markets regulated only by contract and property law, influences the ILO at
the level of tone and substance, and strategy, and ‘normalises’ precarious
work. Using two recent reports, A Fair Globalisation (ILO, 2004a) and
Time For Equality at Work (ILO, 2003c¢), Rittich illustrates the extent to
which the World Commission on Globalisation and the ILO share the ‘good
governance’ agenda of the international financial institutions and the lim-
its of a traditional concept of equality that does not address head on the
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problem of unpaid care. Flexibility and equality are themes that recur in the
chapters that follow.

Leah Vosko, in chapter 3, examines the new constellation of internation-
al labour standards developed by the ILO that are aimed at limiting or mit-
igating precarious work. She shows how the ILO’ embrace of an equal
treatment approach, in which the male norm continues to function as a
benchmark for women’s and men’s labour-force activity and the issue of
caregiving remains marginal, limits its response to the regulation of precar-
ious work. Vosko contrasts the ILO’s approach to legal regulation, precar-
ious work, and gender with approaches proposed by two groups of experts,
one appointed by the European Commission and the other by the US fed-
eral government.

Diamond Ashiagbor, in chapter 4, places the EU’s response to the phe-
nomenon of precarious work in the context of the European Employment
Strategy, which promotes the use of non-standard forms of work as a means
of boosting labour supply. Within the EU, Ashiagbor shows that there exists
a preference for procedural norms over substantive standards with the
move to the soft regulation of the open method of coordination. The ques-
tion she poses is whether this open method of coordination is a new form
of responsive governance that can ensure security for workers in an era of
labour market flexibility or whether it simply sacrifices worker protection
to job creation. She also points out that, whilst hard law measures do exist,
for example, in the atypical work directives, their effectiveness in bringing
workers in non-standard employment within the scope of employment pro-
tection legislation or social protection systems is questionable because gen-
der equality is a secondary, and not primary, goal of these policies.

The next group of chapters explores various dimensions of the legal treat-
ment of working time. Working-time regimes include the set of legal, vol-
untary, and customary regulations that influence working-time practices,
which include daily and weekly working hours, shifts, overtime premia,
vacation leaves, and public paid holidays. In their study of the relationship
between time allocation and women’s paid employment, Jill Rubery, Mark
Smith, and Colette Fagan (1999: 72) found that, although women per-
formed the bulk of the domestic labour across Europe, the extent and
degree of the inequality in women’s paid work varied between countries,
and depended upon the national working-time regime.

Joanne Conaghan, in chapter 5, describes the law’s role in the construc-
tion of working-time norms in the United Kingdom that have been central
to normalising men’s employment and marginalising women’s work. She
argues that one effect of the new economy is to disrupt conventional norms
of working time captured in the notion of a standard employment relation-
ship. Focusing on recent developments that both give workers greater
input into determining working time and enable them better to balance
work and care responsibilities, Conaghan attempts to determine whether
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this breakdown in conventional working-time norms is a ‘feminisation’ of
these norms in favour of more precarious arrangements or presents an
opportunity to realign the division of time between paid and unpaid work
and life.

Vicki Schultz and Allison Hoffman in chapter 6 also focus on the legal
rules that establish norms of working time and how they marginalise
women workers who bear a disproportionate share of the burden of unpaid
care responsibilities. They show how labour law in the United States func-
tions to create incentives for employers to employ workers either for very
long hours or for very short hours, and how this polarisation of working
time has negative consequences for society at large, and women in particu-
lar. They consider a range of policy options that would promote a more
equitable distribution of paid and unpaid work.

Claire Kilpatrick (chapter 7) explores another dimension of the legal treat-
ment of working time—how employment breaks have been conceptualised
by contract and statute in the United Kingdom, and the gender implications
of those conceptualisations. She shows how regulatory choices concerning
how to treat employment breaks make women’s employment more or less
precarious. Kilpatrick focuses on the legal treatment of formal and exten-
sive periods of leave for family reasons, and she demonstrates how casual
workers and workers on various forms of family leave, who are dispropor-
tionately women, are detrimentally affected by a twentieth-century male-
worker paradigm of employment patterns.

The next three chapters are concerned with the question of employment
status, since workers who are not legally recognised as being employees are
not entitled to employment rights and protections. They show that the fail-
ure to develop legal norms that are responsive to women’s care work,
whether unpaid or paid, makes many women’s employment more precarious.

Sandra Fredman, in chapter 8, illustrates how, in the United Kingdom,
women’s need to navigate the obligations of paid and unpaid care leads
them to take non-standard forms of employment, which results in their
exclusion from the protection of labour law. This is because non-standard
employment does not conform to the traditional bipartite notion of con-
tract that continues to dominate the area of employment law in the United
Kingdom. Fredman shows how non-standard workers pose particular chal-
lenges for contract-based labour law, because their services are not wholly
at the disposal of their employer. This arrangement gives them a semblance
of autonomy and independence, which appear to be the hallmarks of the
independent entrepreneur, and thus the courts exclude them from employ-
ment protection. There has been some attempt to change this at a legisla-
tive level, where legislation providing minimum wages, limits on working
time, and rights for part-time workers was extended beyond the contract of
service to the contract to provide personal services. However, the courts have
given a narrow interpretation to this concept, too. Fredman demonstrates



Precarious Work, Women, and the New Economy 25

how a fault-based model of employer limits the potential of equality laws
to improve the terms and conditions of non-standard workers. By contrast,
she argues that duties should ‘fall on employers not because of their imme-
diate power to command the time and commitment of an individual work-
er, but because of their labour market power and civil responsibility that
attaches to those with power’ (Fredman, chapter 8).

Judy Fudge also argues that expanding the scope of employment protec-
tion legislation is necessary to improve the situation of women in precari-
ous work. She explores what the growth in women’s self-employment
reveals about the legal norms of employment and independent contracting,
and the fit between contemporary work arrangements and the scope of
labour protection. She maps the scope of employment in labour-related law,
and legislation in Canada against a statistical portrait of women’s self-
employment and assesses the extent to which the law contributes to the pre-
carious nature of self-employment for women. Fudge also describes the
ILO’s recent activities on the scope of employment and considers the impact
the ILO’s work is likely to have in Canada. She concludes that women’s self-
employment demonstrates the need to go beyond employment to consider
self-employment and unpaid caring labour in order to develop policies that
promote women’s equality.

In chapter 10, Stéphanie Bernstein shifts the focus from unpaid care work
to paid work caring for children, the elderly, and people with disabilities,
and the related work of managing households that takes place at (either the
worker’s or employer’s) home. She reveals how the law in Quebec has clas-
sified paid care work along dimensions such as the identity of the employ-
er, the type of work, and the place of work in order to exclude many forms
of paid care work from the scope of labour legislation. Moreover, she shows
how conflicts over the terms and conditions of care workers have a poten-
tial to divide women, and how women who provide child care in their home
are divided over employment status. The status, rewards, and distribution
of paid care work are highly contentious, and increasingly so with the trend
toward the international commodification of paid labour, and Bernstein
questions whether this trend may have a positive effect on the visibility and
legal recognition of paid care work.

The next chapters explore the lack of fit between the employment norms
of the Fordist economy and the employment relationships in the new econ-
omy. Kathy Stone, in chapter 11, shifts focus from non-standard to stan-
dard workers and explores how facets of the boundary-less workplace
make standard workers more precarious. She shows how new employment
practices that diffuse authority make women and minority workers vulner-
able to forms of discrimination for which there is little legal redress. Stone
argues that, although the new workplace, with its rejection of implicit
long-term employment guarantees and its repudiation of job ladders, offers
the possibility of creating new opportunities for women and minorities,
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discrimination takes new forms in the new boundary-less workplace.
Because US anti-discrimination law was developed for the hierarchal job
structures of internal labour markets, it does not fit the new employment
practices, making workers in standard employment relationships more pre-
carious. Stone offers a number of proposals that would alleviate the dis-
crimination faced by the workers in the boundary-less workplace.

Jenny Julén Votinius provides a critical analysis of the problems in
Sweden associated with the working-life norms of the ‘typical employee’
focusing on questions relating to working time and the form of employment
(chapter 12). In labour law, it is the norm of the typical employee that both
governs the assessment of which needs of the employee should be accorded
the status of rights and provides the foundation upon which legal protec-
tion is constructed. Votinius emphasises the extent to which legal norms
contribute to the formation of perceptions about employees and their fun-
damental needs.

Rosemary Hunter, in chapter 13, argues that Australian labour law has
been a large part of the problem in relation to precarious work for at least
the last 15 years, and that there are few signs that it has much to contribute
by way of solutions. She examines the relationship between labour regula-
tion, the entrenched gender divisions of labour in the private and public
spheres, and the production of different kinds of precarious work. Hunter
also looks at the opposite side of the ledger: how law has attempted to ame-
liorate precarious work. She finds that, although some state governments,
industrial tribunals, courts, and unions have sought to improve the status
of non-standard workers, these efforts have been piecemeal and largely
unsuccessful. Hunter concludes that attempting to change legal norms while
the state of the labour market and the gendered practices in paid employ-
ment and the home remain constant can only have a limited effect on
improving the conditions of women in precarious work.

The final section of the volume focuses on the theme of flexibility that has
threaded throughout the chapters. Susanne Burri, in chapter 14, describes
and assesses the attempt in the Netherlands to reconcile the diverging
demands of flexibility of employees and employers. The challenge was to
realise the flexibility of working time, employment contracts, and working
conditions without giving up employment security and employees’ rights,
and the Dutch legislator has enacted several statutes with a view to improv-
ing the working conditions of employees with flexible employment con-
tracts, while at the same time not disregarding the needs of employers. Burri
concludes that the Working Time Adjustment Act has the most potential to
weaken the dominance of the full-time norm and provide for a greater
pluralism in working time. However, she notes that little attention has yet
been paid by policy makers to the structural risks relating to career inter-
ruption and part-time work, and that the long-term consequences of this
may continue to be very hard for women.
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Rosemary Owens, in the final chapter, examines three strategies that have
the potential to transform flexibility from a negative process for women
workers in Australia to one that is potentially transformative in that it
allows them to navigate better the boundary between unpaid care and
employment. Through an analysis of anti-discrimination cases, she shows
that anti-discrimination law in Australia has not been a very successful
strategy for producing workplaces that enable women to accommodate bet-
ter the competing demands of unpaid care and employment. The second
strategy discussed involves converting casual employment into standard
employment. But the problem with that strategy, according to Owens, is
that it simply requires the line between precarious and standard employ-
ment to be redrawn; it does not eliminate precarious employment. Like the
anti-discrimination strategy, conversion offers an individual solution to a
structural problem. The third strategy entails developing flexible standards
via facilitative provisions that aim to allow individuals to tailor a wider
range of workplace rights to suit their own needs. Although Owens also
identifies problems with this strategy, in that it does not challenge in a
fundamental way the norms that underpin the law of work, the standard
worker, she suggests that the ‘public’ supervision of otherwise ‘private’
arrangements may be a more productive route to attaining ‘decent’ flexible
work.
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Rights, Risk, and Reward:

Governance Norms in the
International Order and the Problem
of Precarious Work

KERRY RITTICH*

INTRODUCTION

increase in precarious work—work that is insecure, badly remuner-

ated, unprotected, and largely beyond the control of employees—is
widely recognised as one of the most fundamental and worrying problems
of the new economy. While precarious forms of work are neither new nor
unusual in the history of work (Deakin, 2001), they have become a focal
point in contemporary discussions of work because of their apparent struc-
tural links to globalisation and the new economy. Moreover, precarious
work remains deeply associated with constituencies which have always
lacked significant leverage and power in the labour market; notwithstand-
ing the extent to which it has spread within labour markets as a whole,
those engaged in precarious work remain disproportionately women, racial
and ethnic minorities, young people, and disabled workers (Fudge and
Owens, chapter 1 in this volume). In short, precarious work both consti-
tutes a general problem in the new economy and marks a persisting zone of
secondary status in the labour market.

While the rise of precarious work is closely related to the proliferation of
atypical, flexible, or ‘contingent’ work arrangements, it is fundamentally a
governance problem. The persistence and proliferation of precarious work
and the marginal status of those engaged in such work are not phenomena
that can be attributed to the nature of investment, production, and

g I YHE DECLINE OF the standard employment relationship and the

* Thanks to Judy Fudge and an anonymous reviewer for very helpful questions and com-
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exchange in the new economy alone. Rather, they are intimately linked to
the institutional structure in which work takes place and the choices states
make about the structure of legal entitlements; the distribution of resources
through taxation and income transfers and expenditures on public goods;
and the sharing of risk through legal and social institutions. Those choices,
in turn, have much to do with perceptions of the available institutions and
their appropriate roles, as well as the assessments that are made about their
capacity to deliver particular social and economic outcomes. For these rea-
sons, both the problem of precarious work and the range of possible
responses to it are tightly tied to a larger set of governance debates in which
we are now immersed.

This chapter aims to suggest how and why the international financial
institutions (IFI), the World Bank and the International Monetary Fund
(IMF), have become important to the international debates on labour mar-
ket reform and, by extension, to the issue of precarious work. The point of
entry is the connection between these issues and questions of governance and
institutional design. Although the IFI have no direct mandate over the glob-
al labour agenda, they have become centrally involved in the general ques-
tion of governance within market societies, which they define in broad terms
as both the exercise of political powers and the management of human, nat-
ural, and economic resources (Shihata, 2000). Since their conclusion that
‘good governance’ and institutional reform are the key to economic growth
(World Bank, 1989; Wolfensohn, 1999; Rittich, 2002b), the IFIs have devel-
oped a set of governance norms and progressively elaborated an institution-
al or structural reform agenda which, in their view, provides a framework or
matrix, if not a blueprint, for economic success in the global economy. This
agenda both sets the general justifications for the regulation of markets and
frames the analysis and the range of possible responses to specific labour
market problems and concerns such as precarious work.

The IFI exercise direct influence over the governance and policy choices
of developing and transitional states through mechanisms such as the
attachment of conditions to loan agreements and the provision of ‘techni-
cal’ legal assistance (Shihata, 1997). However, they also exercise influence
in a variety of other soft or indirect ways, primarily because of their surveil-
lance and comparisons of different market economies and role as arbiters
of ‘good governance’ and best practice in respect of institutional or struc-
tural reforms (IMF, World Economic Outlook, various years; World Bank,
2004). Here, their reach is not limited to developing and transitional states
but extends to industrialised states as well. This soft power is enhanced by
the fact that they are the largest, most well-funded sources of development
research in the world. Both the IMF and the World Bank now generate an
avalanche of research and policy reports on the legal and institutional bases
of economic growth; however, many are designed to confirm a set of propo-
sitions about the connections between economic growth and the structural
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and institutional reforms that they have already been promoting as best
practice for some time (see, for example, World Bank, 2004).

The IMF recently encapsulated and justified these reforms in the follow-
ing way:

Structural reforms entail measures that, broadly speaking, change the institution-
al framework and constraints governing market behavior and outcomes. In gen-
eral, structural reforms have been associated with the notion of increasing the
role of market forces — including competition and price flexibility, and the term
is often used interchangeably with deregulation — reducing the extent to which
government regulations or ownership of productive capacity affect the decision
making of private firms and households ... [Structural reforms rest on] a variety
of factors, inducing growing evidence that not only markets but also governments
can fail — that is, governments’ regulations can in practice fail to deliver what they
are supposed to do in theory, namely to resolve problems related to market fail-
ure or inefficiency. ... Fundamentally, structural reforms aim at adapting institu-
tional frameworks and regulations for markets to work properly.

(IME, 2004, 104-5)

As this passage indicates, the reform strategy is deeply functionalist in orien-
tation, and the functionality of institutions is defined in a very particular way:
their contribution to the efficient allocation of resources and the facilitation
of market transactions. Resistance to these reforms is typically presented as
the carping of specal interest groups at the expense of the general interest in
economic growth; while concessions to losers may sometimes be required, it
is only to the extent necessary to sustain the political support for reforms
(IMF, 2004;World Bank, 2004).

This agenda might be of limited interest on its own but for the fact that it
appears to be gaining weight and credence through an iterative process with-
in the international system, and visibly influencing other institutions such as
the United Nations (UN), United Nations Development Programme
(UNDP), and the International Labour Organization (ILO) at the level of
tone, substance, and strategy. Recent reports across a range of international
institutions are either marked by or explicitly framed in the language of good
governance and their recommendations increasingly operate within the basic
institutional and policy parameters that have been established by the IFI.
Indeed, other international institutions, or specific projects within them,
now simply invoke IFI research findings, incorporating them without more
into their own analyses and policy reports (see UNDP, 2004, referencing
World Bank, 2004). There is no easy or certain way to account for their
influence. However, as few, if any, of the other international institutions have
comparable resources at their disposal, the sheer quantity of analyses gener-
ated by the IFI and the categorical terms in which their conclusions are artic-
ulated often go a great distance to establish the terms of contemporary
debates around institutional reform within the international order. One
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result is that where previously the different concerns of the international
institutions were clearly visible and distinguishable, as were the constituen-
cies for whom they spoke, now they are becoming more difficult to tease
out. Goals are increasingly merged as policy analysis is organised around
exhortations for better governance.

Establishing a causal relation between economic growth and specific
structural reforms is notoriously difficult; moreover, the track record of
reforms promoted by the IFI is marred by the fact that they have often
failed to generate their predicted consequences and sometimes made things
worse even by their own standards (Stiglitz, 2002). Despite this, within the
IFI little research has been directed at testing their foundational assump-
tions, or even at investigating why it is that states that have varying institu-
tional structures and governance norms and that have taken different
reform routes also seem to have been able to generate economic growth.
Yet however limited or problematic the research might be and however
questionable or spurious some of the resulting claims, they gain legitimacy
as they are adopted and recirculated within other institutions. The result
is a rapidly consolidating foundation of maxims and principles about the
nature of the new economy and the institutional bases of efficient markets
that are increasingly pervasive and difficult to contest at the political and
institutional levels, even if they are far from unassailable at the analytic level.
Among them is a set of basic propositions about labour markets, including;:
the foundational role of continuous growth through private sector invest-
ment; the inefficiency and distorting effects of labour market institutions;
the primacy of labour market policies that enhance workers’ skills; and the
limits of the regulatory and redistributive state in the global economy.
While there might be disagreements over the desirability of particular rules
and policies, more and more of the discussion now takes place within a
broader zone of convergence over the institutional foundations of growth.

Although one conclusion might be that we really have reached the ‘end
of history’, that all this convergence merely marks the dawn of market
enlightenment in respect of the regulation of market societies, it is belied by
the ongoing disputes over the institutional bases of growth and the efficien-
cy of different legal rules (Deakin and Wailkinson, 2000; Rodrik,
Subramanian, and Trebbi, 2002; Stiglitz, 2002); it also ignores the well-
established critiques of functionalist analyses of legal regulation in market
societies (Gordon, 1984). Whatever the outcome of these debates, the
entrenchment of this particular governance frame is a particularly fateful
turn of events for workers because of the way that the aims and justifica-
tions of regulation and policy in general and labour market regulation and
social protection policy in particular are represented within it. One effect is
substantially to normalise the emergence of precarious work. Refracted
through the lens of best practices and good labour market governance,
precarious work emerges re-branded as flexibility and opportunity. As a
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problem, precarious work is not so much engaged as displaced, over-
whelmed by a counter-narrative of progress for workers through the opening
of markets, the accumulation of skill, and the use of entrepreneurial savvy.

The rest of this chapter will attempt to outline how this occurs, by
describing the vision of labour market reform that predominates within the
IFI and outlining the features that make it an uncongenial, even perilous,
frame within which to resolve the problem of precarious work. It will then
describe the ways in which that agenda is increasingly reflected in the
analyses of the ILO, notwithstanding its efforts to advance the position of
workers through initiatives such as the Decent Work Agenda.

GOOD GOVERNANCE AND THE NORMALISATION OF
PRECARIOUS WORK

Describing the New Labour Market

Both the World Bank and the IMF have weighed in heavily on the debate
around the future of work, devoting major policy reports and substantial por-
tions of their analysis of institutional or structural reforms to the question of
labour market reform. Labour market flexibility is a linchpin of this agenda.
Developing countries repeatedly have been advised to maintain flexible
labour markets and eschew the introduction of burdensome regulations
(World Bank, 1995). Industrialised countries have been exhorted to reduce
existing levels of job security and the costs of their provision to employers, to
move from passive income support to ‘active’ labour market policies, and to
‘make work pay’, largely by eliminating rules, policies, and programmes that
have the effect of reducing the incentives to work (OECD, 1994b, 1999).

The most unvarnished arguments for such structural reforms to labour
markets along these lines can be found in the analyses of the IME In a series
of reports over the last six years, the IMF has hewed to a consistent line on
reforms, couching its analysis first in terms of causes of and cures for unem-
ployment (IME, 1999a: chapter IV) and, more recently, restating the benefits
of such reforms (IMFE, 2003: chapter IV) and proposing ways to manage the
political obstacles toward what, in its view, is a self-evidently more desirable
state of affairs (IMF, 2004: chapter III).

In these reports, the Fund has been explicit about the need to exert down-
ward pressure on wage levels, benefits, and security for workers in indus-
trialised countries in order to combat the excessive labour market rigidity
that, in its view, is a source of both inefficiency and distributive injustice. It
argues relentlessly that what is needed in the new economy is not protec-
tion for workers against the risks of the new economy, but rather a greater
emphasis on skills and greater worker adaptability to the demands of the
market. While many of the arguments relate to efficiency concerns, the
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arguments for reform are not grounded only in the demands of growth and
competitive labour markets; rather, labour market institutions are undesir-
able because they cost jobs and produce protected classes of labour market
‘insiders’ at the expense of outsiders. To inject greater flexibility into labour
markets, the Fund proposes a set of institutional reforms, the overall aim of
which is to reduce the constraints on labour market contracting on the the-
ory that those constraints prevent prospective workers and employers from
reaching bargains that they otherwise would. To this end, the Fund propos-
es that bargaining be decentralised as much as possible, job security reduced,
and access to unemployment and other benefits significantly curtailed. But
the constraints that in its view contribute to labour market rigidity traverse
the entire field of labour and employment regulations; they include not only
the rules listed above but working time regulations, those governing part-
time work and minimum wages, and health and safety regulations as well
(IME, 1999a: 99-100).

The governance norms espoused by the World Bank and the IMF have
shifted somewhat in recent years in response to a range of factors and forces
including: internal and external critiques of their evident shortcomings in par-
ticular contexts (Stiglitz, 2002); a reconceptualisation of development as free-
dom (Sen, 1999); the recognition of human rights as both a constitutive part
of development and an aid to growth (Wolfensohn, 1999; World Bank,
2000); and a new recognition of the problems of market distortions and the
possibilities of regulating for efficiency (World Bank, 2004). The inclusion of
human rights within the development framework may have induced the
World Bank and the IMF to move some distance towards the recognition of
‘core’ workers’ rights, although the OECD had already argued persuasively
that freedom of association posed no barrier to trade (OECD, 1996), while
freedom from discrimination has independent economic appeal because of its
role in ensuring general access to labour markets. However, both the World
Bank and the IMF have been careful to qualify their support for freedom
of association, largely because of their concerns about the negative impact of
unions and collective action by workers on efficiency, investment, and eco-
nomic growth (World Bank, 1998; IMFE, 1999a; Rittich, 2003a). Moreover,
labour market institutions beyond the core continue to attract critical scruti-
ny notwithstanding the many arguments that have been made in respect of
their efficiency-enhancing properties (Deakin and Wilkinson, 2000).

Thus, the logic animating labour market reform has not (yet) significant-
ly changed. The World Bank and the IMF continue to promote a greatly
decentralised structure of bargaining and workplace norm-setting within a
‘deregulated’ market governed largely by the property and contract rights
of employers. The assumption is that the end result will be a dispersion of
economic reward commensurate with the level of human capital of the
worker, its value to the enterprise, and the degree of risk and individual
work undertaken.
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Animating the regulatory agenda of the IFI is not only the standard neoclas-
sical account about the efficiency- and growth-impeding effects of labour
market rules: there is an image of the ideal worker and a set of assumptions
about the nature of contemporary work as well.

At the heart of the new labour agenda is a new regulative ideal, the entre-
preneurial worker. The archetypal worker emerging from this agenda is the
skilled, knowledge worker of the post-industrial world (see Fudge and
Owens, chapter 1 in this volume). This is a worker who both cooperates
with his employer in the pursuit and successful execution of commercial
ventures but maintains an entrepreneurial approach to work, seeking not
the security of a long-term employment relationship but rather continuous-
ly improving opportunities in which to deploy his skills and maximise his
returns in the market. This worker is also largely unencumbered by outside
constraints and is both willing and able to devote his primary energies to
positioning and advancing himself in the market.

If the archetypal worker is the highly skilled knowledge worker, then
the archetypal workplace is a site of continual innovation embedded in a
high-velocity market (Barenberg, 1994; Hyde, 2003). Whether the task is
the production of goods or the provision of services, the operating
assumption is that the demands for greater efficiency now place a premi-
um on continual innovation at work. Both at the level of the organisation-
al structure and at the level of work processes, the assumption is that this
will translate into networked production and more transitory contractual
and employment relationships counterbalanced by flattened workplace
hierarchy and a higher degree of input and control on the part of work-
ers. Wages and income are supposed to rise with investment in human
capital and increased skill, so that there is a direct relationship between
conformity to the regulative ideal and income and employment security in
the new economy.

Various scholars and analyses have suggested why such labour market
reform strategies might radically underplay the complexity of work rela-
tions in the new economy. In addition to new problems such as the genera-
tion of trust and commitment in transitory relationships (Stone, 2001) and
the organisation and financing of skill acquisition in a knowledge-based
economy (OECD, 2003b), there are on-going problems centred around the
role of employer power and control at work (Klare, 2000), the provision of
collective goods and other issues requiring collective action, as well as the
persistence of other labour market imperfections and social norms that sys-
tematically prevent both workers and employers from behaving according
to script. While many of these problems are associated with the old econo-
my, it is not obvious that they have disappeared in the new (Deakin and
Wilkinson, 2000).
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Although the assumptions that make the entrepreneurial ideal seem
attractive are descriptively accurate for only a segment of the labour mar-
ket (Standing, 1999a), this ideal still has a powerful hold on contemporary
debates about work. Like the ideal or normative worker so critical to the
fate of women workers of the post-war world, the intersecting images of the
entrepreneurial worker and the innovative workplace dominate the regula-
tory and policy agenda and play a constitutive role in precarious work.

Much of the work is done through a shift in the frame in which we view
the world of work. It is not difficult to see how on the basis of a changed
set of assumptions and norms precarious work might take on a different
cast. Once the optic is adjusted, for example, short job tenure and instabil-
ity in employment appear as inherent parts of the process of ‘creative
destruction’ at work analogous to the on-going cycle of start-up, competi-
tive selection, adaptation, and consequent success or failure that charac-
terises life in the commercial world as a whole. Insecure employment
becomes simply the natural fate of those who have inadequate skills for the
new economy. Lack of control over work is something that can be remedied
by the contribution of more valued skills, not the exercise of collective
worker power. Wages are not ‘low’, indeed, they cannot be low in any
absolute sense; they are set by the market, and set correctly once regulato-
ry ‘distortions’ are removed. While there is no promise of a secure employ-
ment, there is the promise of wages commensurate with productivity, merit,
performance, and marginal product or value to the enterprise. In this world,
as in the wider commercial world, the mantra might be, ‘worker prove (and
be prepared to continually reprove) your worth’.

In other words, according to the logic animating this idea of good labour
market governance, it is not clear that precarious work emerges as a prob-
lem, at least one that merits any specific legal response beyond the general
reforms that are thought to be beneficial to workers and labour markets as
a whole. To the extent that it does, because, for example, precarious work
is also associated with labour market inefficiencies, any response would dif-
fer fundamentally from the classical post-war approaches to labour market
regulation and social protection. As the standard ‘deregulatory’ prescrip-
tions suggest, greater worker rights and protections, labour market regula-
tion, and union-inspired collective action are themselves figured as the
problem, the central reason that labour markets fail to produce the good
jobs that would otherwise emerge from well-functioning labour markets.

Notwithstanding the strength of this narrative and the power of the new
regulatory ideal, there is another story to be told about contemporary
labour markets. Part of it concerns the organisation of work. Whatever the
decentralising pull of networked production and the enhanced possibilities
for cooperation in innovation-driven markets, workplace hierarchy stub-
bornly persists: employers continue to control the operation of enterprises
and the organisation of work. This is not merely a matter of employer
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preference, although the desire to maintain rather than share control sure-
ly plays a part; the wider structure of legal rules is also implicated. For
example, corporate law in the Anglo-American jurisdictions induces, even
compels, employers to give primary attention to the interests of sharehold-
ers, not the wider ‘stakeholder’ community of which workers are a part
(Barnard and Deakin, 2002). In the drive to increase shareholder returns,
workers are still often treated as costs to be managed and reduced rather
than as assets to be cultivated.

Another part of the story concerns the nature of work. Whatever the
importance of human capital, much work still is, and may be organised to
remain, relatively unskilled. It has long been observed that the global cities
which are the engines of economic growth in the global economy and the
natural repositories of high-skilled work simultaneously produce a set of
low-road counterparts, a sort of third world within the first (Sassen, 1991).
It is also clear that modernisation and growth are no longer the route out
of labour market informality; rather they generate informality as well
(Castells, 2000). Moreover, there is accumulating evidence that wage gaps,
especially those that track gender or racial lines, persist even when the
human capital of those on the wrong side of the line exceeds that of those
on the right (McColgan, 2000c). These complications put significant dents
in the contentions that precarious work is a supply-side problem and that
attention to human capital largely solves the poor prospects in the labour
market.

Sceptics could obviously raise a host of additional problems. While con-
cerns about the disparity of bargaining power may be allayed by the specif-
ic skill set some workers bring to the table, or even the advantages some
labour forces as a whole bring to particular industries, is the typical work-
er now on a level footing with her employer? Has conflict at work really
been supplanted by cooperation? How do we square this with the constant
reminders that replacement workers stand by ready to claim jobs in the next
jurisdiction if workers” demands are too high? What place is there in this
narrative for the specific risks faced by women, many of which contribute
to their vulnerability at work?

In this labour market governance agenda, these issues are not so much
confronted as avoided, subsumed within the dream of market solutions.
The power of this agenda seems to lie in the fact that it marries propositions
that are attractive, persuasive, and at least partly true to others that are spec-
ulative, disingenuous, or simply objectionable. But the failure to address
concerns that, whether from the standpoint of efficiency or distributive jus-
tice, are painfully easy to point out suggests that, notwithstanding the
description of workers as a whole making progress, poor jobs and precari-
ous work may be integral to the labour market reform agenda in a more
fundamental way. The labour market governance narrative is a bold
attempt to persuade everyone to buy into a new set of propositions about
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the global road to progress in the world of work. However, it may also
function to distract attention from labour market problems both old and
new. For these reasons, we should be alert to the manner and extent to
which it becomes entrenched and accepted.

DIFFUSING GOOD GOVERNANCE NORMS

The ILO has an explicit mandate to advance the conditions of labour and
further the cause of social justice, and in these capacities has launched a
number of initiatives to respond to the social deficit of globalisation. By
contrast with the IFI, whose engagement with the issue is collateral to their
main concerns, the ILO is intimately, and directly, involved in the problem
of precarious work. Indeed, it is possible to understand the ILO’s ‘Decent
Work Agenda’ (ILO, 1999) as fundamentally a response to the centrality of
precarious work in the global economy. The Decent Work Agenda seeks to
reverse the slide toward precarious work by holding up its mirror image as
the goal. Stressing the four “pillars’ of decent work, the ILO now promotes
the protection of workers’ ‘basic’ or core rights and seeks a reinvigorated
commitment to employment, social protection, and dialogue at work.

Rather than assess these efforts on their own terms (see Vosko, chapter 3
in this volume), the following analysis considers the extent to which the ILO
appears to accept, qualify, or reject the governance agenda promoted by the
IFIL. Recent reports suggest that, despite the effort to promote decent work
through core rights, employment, social protection and social dialogue, and
to do so at least partly by relying upon the policy and regulatory tools of the
old world so disparaged by the IFI, the ILO also increasingly operates with-
in the parameters defined by the IFI as good governance. The intuition pur-
sued here is that the acceptance of the overall framework and the failure to
scrutinise the ways in which the institutional infrastructure associated with
it might itself be implicated in current labour market problems both diverts
attention from issues that are critical to the interests of workers and weak-
ens the overall analysis of the issues that are considered. In particular, it
undercuts the capacity to deal comprehensively with precarious work
because it fails to give serious attention to its institutional substructure but
rather leaves much of it intact.

Two recent examples, both of which are pertinent to the issue of gender
and precarious work, give some indication of the reach of the governance
norms now promoted by the IFI within the ILO and, indeed, the wider pol-
icy-making community. The first is the Final Report of the World
Commission on the Social Dimension of Globalization, A Fair
Globalization (ILO, 2004a); the second is the fourth global report follow-
ing the Declaration on Fundamental Principles and Rights at Work, Time
for Equality at Work (ILO, 2003c). The first aims at a comprehensive
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response to the social deficit of globalisation; the second addresses the ques-
tion of discrimination and equality in labour markets.

A Fair Globalization: A Summary

The World Commission on the Social Dimension of Globalization was spe-
cially constituted by the ILO as a group of diverse and broadly representa-
tive actors and experts charged with the task of making a systematic
attempt to find common ground on the question of the social dimension of
globalization. As the title of its final report suggests, the animating impulse
was the sense that there was an urgent need to generate proposals for ‘right-
ing the imbalances’ of globalisation. (ILO, 2004c¢). The ‘common ground’
from which the analysis proceeds is, for this reason, critical to understand-
ing the report itself; in many ways, it is the very object of the exercise.

At first glance A Fair Globalization seems like a welcome response to the
emergence of precarious work; it is certainly possible to find references to
problems such as growing insecurity and pressures on the quality of
employment (ILO, 2004a: para 283). Yet, read as a whole, and in the con-
text of the governance agenda in particular, it begins to look less promising.
What follows are some observations about the continuities and discontinu-
ities of A Fair Globalization with both the governance agenda and the tra-
ditional concerns and optics of labour.

The language of governance is all over the report. But A Fair
Globalization does not simply endorse the centrality of rules and institu-
tions, it adopts a general vision of good governance that sounds remarkably
like the one promoted by the IFI. References to the need for ‘sound institu-
tions’ and a ‘well-functioning market economy’ appear right off the bat.
Here, as in the analysis of the IFI, they end up functioning as codes for
specific institutional reforms. The general policy focus is on ‘enabling’
strategies for labour market participation, a strategy that is consistent with
the role figured for the state by the IFI of ‘enabling’ market processes and
creating a market- and investment-friendly environment.

The most basic message of the report is that ‘globalisation is good’; it just
needs to be made to work better. The report does not question the basic
proposition that greater economic integration is beneficial for workers. This
is a position that should be at least somewhat controversial: whatever the
aggregate efficiency gains and ultimate economic benefits of trade and inte-
gration-driven growth, the distribution of those gains and benefits remains
highly uneven, both between and within states and regions. As the report
notes, the imbalance of power between countries is a central governance
problem in the global economy. However, it is striking that the report says
almost nothing about the imbalance of power between workers and unions
on the one hand and employers on the other, as there is general agreement



42 Kerry Rittich

that, so far, the process of integration has very much favoured capital hold-
ers over labour. While in theory these defects (and other distributional con-
cerns too) could be at least partly remedied by institutional reforms, the
barriers to such reforms remain formidable. Whether in their absence the
ILO should remain so sanguine about the benefits of greater economic inte-
gration for workers should be the question, not the presumption.

There are repeated pleas for greater policy coherence among the interna-
tional institutions and ‘enhanced coordination of macroeconomic policies to
attain a more balanced strategy for sustainable global growth and full
employment’ (ILO, 2004e). This is hardly undesirable, especially given that
pro-worker reforms in one arena might be completely undone by reforms
with cross-cutting effects elsewhere. However, ‘failure of coordination’
seems to understate the problems with, and the gravity of, an institutional
agenda that has had labour market deregulation at its heart. The report
places great stress on the benefits of social dialogue, which the ILO defines
as ‘all types of negotiation, consultation or exchange of information between
or among representatives of governments, employers and workers on issues
of common interest relating to economic and social policy’ (ILO, 2004d).
Such dialogue may range from completely informal discussions among any
of the social partners to arrangements that are entrenched and supported by
institutions and legal entitlements both substantive and procedural. In prac-
tice, the framework in which such dialogue occurs is crucial, not peripheral,
as freedom of association and rights to collective bargaining may ring hol-
low depending on their particular institutional form, the manner in which
they are adjudicated, and the extent to which they are enforced (Human
Rights Watch, 2000). For this reason, the call for greater ‘social dialogue’
seems a totally ineffectual response to the actors and institutions on the
other side who reject any automatic role for unions and are explicitly seek-
ing to break corporatist arrangements, decentralise bargaining, and weaken
the collective power of workers by dismantling many of its institutional
supports.

There is great stress on the imperative of growth and many references to
growth as the best route to full employment. However, A Fair Globalization
contains relatively little analysis of the specific demands of pro-employment
growth (ILO, 2004a: paras 281, 282). This issue should be much more cen-
tral to a global labour or social justice analysis; whether growth without
employment is desirable in itself raises some of the issues discussed above.

Throughout the report, the language of cooperation between workers and
employers dominates this analysis, totally eclipsing the spectre of conflict.
Equity and efficiency are generally presented as complementary objectives.
Rather than devices for worker empowerment and protection, labour mar-
ket rules and institutions are typically characterised as a response to some
market failure and repeatedly justified in terms of their contribution to effi-
ciency. To state what may be obvious, the decision to characterise them in
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this way ignores their role in redressing the inequality of bargaining power
between workers and employers. Apart from displaying a startling amnesia
about the history of labour market institutions and controversies out of
which they emerged, this account stands in tension with the longstanding
view within the ILO that ‘labour is not a commodity’ and has the effect of
instrumentalising worker protections in the service of growth. While this
frame provides a justification for labour market institutions that is consis-
tent with the overall logic animating the governance agenda, it ignores their
role in redistributing power and authority among workers and between
workers and employers and mediating conflicts of interest at work, many of
which still exist. As well as obscuring the trade-offs and choices among dif-
ferent objectives, it may also have the collateral effect of delegitimating rule,
institutional, and policy responses that cannot be easily or uncontroversial-
ly subsumed under the rubric of efficiency.

In common with the labour market strategies of the IFI, A Fair
Globalization stresses the importance of investments in human capital,
making this the major orientation of labour policy and regulation in the
new economy. What might be expected in this analysis, and what is largely
missing, is more attention to the demand side of the equation too: without
it, we are invited to conclude that a skilled, educated labour force creates
its own market (Amsden, 2001). Although the report suggests that there is
global responsibility for ensuring demand, we learn nothing about what
this might mean in policy or regulatory terms. Notably absent is a serious
consideration of issues such as jobless growth; structural and cyclical unem-
ployment; and the emergence of low-skill work. Most troubling is the lack
of attention to making low-skill work ‘good’ work, that is, to contesting the
assumption that, basic rights aside, skill is an adequate index of terms and
conditions of work. These are all problems that either will not or cannot be
solved by improving the value of workers to their employers.

In general, the regulatory and policy focus of the report is on compliance
with core labour rights and the creation of a basic socio-economic floor.
The discussion of labour market rules and institutions, by contrast, is sur-
prisingly thin, given that even the IMF understands that the real conflict is
over the institutional implications of those core rights or standards (IMF,
1999b) and appreciates that structural reforms that improve productivity
may also increase earnings inequality and poverty (IMFE 2004: chapter III).
While the references to a socio-economic floor add something to the insti-
tutional vision promoted by the IFI, viewed in historical perspective and in
light of the total corpus of ILO activities, these are very modest, chastened
objectives.

Beyond this, the most prominent regulatory concerns are the promotion
of agreements on the cross-border movement of workers and the formalisa-
tion of labour markets. Although they are important, they do not begin to
touch, let alone exhaust, the wide range of institutional concerns that are
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relevant to workers in the new economy. Whether these are the most impor-
tant regulatory issues for workers, rather than those that are least con-
tentious and most compatible with other regulatory objectives, is unclear.
What is clear is that hard distributive justice goals such as improving wages
or strengthening workers’ bargaining power receive little attention; at best,
they are addressed indirectly through social dialogue.

If, on the one hand, A Fair Globalization contains some surprising
omissions and concessions, on the other, it contains concerns that seem pri-
marily explicable in terms of their centrality to the larger market reform
agenda. The protection of property rights, for example, receive a degree of
prominence that is puzzling in a discussion about social justice; it is less
puzzling once we realise that property rights have been discovered by the
World Bank as a major poverty-reduction tool (De Soto, 2000; World Bank,
2003). One of its more bizarre effects is to cast workers in the developing
world as future entrepreneurs. Yet even if property rights work their magic
and markets in land develop as predicted, many people are likely to remain
in marginal self-employment. In addition, the ownership changes that
accompany greater commodification of land will almost certainly result in
greater inequality and produce numbers of workers with limited or no capital
who face a quite predictable set of labour market issues. In other words,
whatever their benefits, property rights do not solve the dilemma of precar-
ious work: they will almost certainly produce more of it as well.

Assessing A Fair Globalization

Notwithstanding that it was the perceived defects of the current global
order that provoked the creation of the Commission and the report in the
first place, A Fair Globalization reads less as a sober analysis of the require-
ments of distributive justice for workers than as a consensus document rem-
iniscent of the negotiated outcomes of international conferences. Indeed,
compared to at least one such document, the Copenhagen Declaration of
the World Social Summit in 1995 (UN, 1995), it is less forthright about the
challenges for workers in the current economy, advocates less on their
behalf, and is more accommodating to the economic and regulatory norms
that now prevail in the international economic order. Rather than confront
the limits of the current paradigm, A Fair Globalization fiddles at the mar-
gins, hoping to stake out more promising territory for workers within it. At
best, it raises cautions without going on to consider the extent to which
problems are created by or can be resolved within the basic governance
framework. This makes the analysis seem in the alternative vague and
unhelpful or internally incoherent and unpersuasive.

A Fair Globalization begins in a promising vein by centring the problem
of the social dimension in the distribution of costs and benefits in the global
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economy; moreover, it attributes the problem to deficiencies in governance
(ILO, 2004a: xi). However, it does not then go on seriously to consider or
contest the basic thesis, advanced by the IFI and increasingly found else-
where too, about the efficiency or non-efficiency of various labour market
institutions, nor does it seek to implicate the other institutions that facili-
tate global markets in the current position of workers. Instead, it merely
reproduces the idea that ‘sound market institutions’ are key. In so doing, it
leaves untouched the deeply problematic proposition that labour market
rules ‘distort’ otherwise neutral markets, as well as the assumption that
other rules associated with ‘well-functioning markets’ necessarily operate to
the benefit of both workers and societies in general.

These are concessions with very, very long legs. They arguably take the
analysis away from where it most needs to look: the role of a wide range of
rule and institutional choices in either aggravating or ameliorating the
maldistribution of resources, authority, and power in the global economy.
They have particularly profound implications for analysing and responding
to the precarious work of women, for they work to normalise a contingent
allocation of powers, risks, benefits, and burdens among market actors; this
in turn helps to naturalise the very division between market and non-mar-
ket spheres and concerns that must be challenged in order to address some
of the basic sources of labour market disadvantage for women (Rittich,
2002b). But they also render a wide range of other proposals, many of
which are still part of the ILO’s Decent Work Agenda and other projects,
‘second best’ solutions that constitute deviations from optimal policies, if
they even make sense at all.

A Fair Globalization situates the plight of workers within the larger con-
text of developments in the global economy; this is both its strength and
its weakness. It seems clearly right that the fate of workers is tied to the
larger economic and institutional climate rather than to a narrow set of
workplace issues alone. However, the sense conveyed by A Fair
Globalization is that the ILO is desperately trying to navigate a better path
for workers within the global economy without challenging conventional
institutional wisdom held in other quarters. The real question may be why
the ILO chose to adopt this approach to analysing such a central problem
for workers and societies in the current economy. Whatever the reason, the
‘common ground’ approach reflected in the Report of the World
Commission may be perilous, if it induces the ILO to hold its fire and adopt
a compromised set of reform objectives that are designed to merely soften
the adjustment process for workers. Whether governance norms that chal-
lenge this ‘common ground’ are feasible right now is a live question; how-
ever, by subsuming the agenda for social justice within them, not only does
A Fair Globalization accommodate those norms, it subscribes to, rather
than questions, the theory that workers, too, stand to benefit from them.
The failure to come to grips with the extent to which precarious work may
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be structurally related to current governance norms and emerging labour
market practices eliminates some of the key analytic and policy tools to
address one of the most pressing labour problems of the new economy.
When the ILO, too, simply recirculates the promise of the high-skill labour
markets without scrutinising the other face of the new economy, the effect
is to suggest that the problem of precarious work lies with workers. To the
extent that the ILO adopts this approach, it risks abandoning its most vul-
nerable constituency.

Time for Equality at Work

Time for Equality at Work is the fourth global report on the ILO
Declaration on Fundamental Principles and Rights at Work. Its purpose is
to explicate the context and implications of one of the ‘core’ rights—free-
dom from discrimination—and to generate a consensus about the general
direction of policy and regulatory reform to support it. As part of the ‘soft’
regulatory machinery of the Declaration, it bears a family resemblance to a
range of other strategies to negotiate convergence in labour standards
among states with diverse histories and institutional structures (Trubek and
Mosher, 2003; Ashiagbor, chapter 4 in this volume.).

While this once lay beyond its interest and purview, the World Bank too
has recently developed an interest in equality—gender equality in particular
(World Bank, 2001, 2002, 2005). The World Bank now asserts that gender
equality is good for growth; it simultaneously (and more controversially)
claims that growth is good for gender equality, too, by advocating more and
higher value labour market participation for women as the route to equal-
ity for women. For the purposes of this discussion, it is important to note
the following things: in the name of protecting ‘choice’ for women, the
World Bank explicitly endorses an ‘opportunity’ model over a ‘substantive’
model of equality; it focuses policy interventions on enhancements to
women’s human capital; and while it recognises that some rights are essen-
tial for gender equality, basic anti-discrimination rights aside, it categorises
labour and employment regulations as matters of economic policy that are
subject to a cost-benefit analysis. In short, the Bank has a vision and model
of gender equality that operates quite comfortably within the general regu-
latory framework it promotes in the name of economic growth.

Here my aim is to identify some of the similarities and differences
between Time for Equality and the World Bank’s market-based approach to
equality. While some aspects of the analysis would be weighted differently
and some of the remedial strategies might be contested outright—for exam-
ple, Time for Equality rejects equality strategies that stop with education
and explicitly endorses remedies such as affirmative action (ILO, 2003c:
part II), whereas the World Bank is much more cautious about such labour
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market regulations, fearing their efficiency-impairing properties—what is
noteworthy is how much of Time for Equality could have been generated
by the staff of the World Bank.

Like A Fair Globalization, Time for Equality is pervaded with arguments
about the importance of equality for other ends. On the one hand, it
endorses a ‘rights-based” approach to development (ILO, 2003c: paras 44,
357). Precisely because the animating idea is to subordinate market reforms
to a set of normative commitments that prevail notwithstanding their con-
sequential effects, rights-based approaches to market design and structural
reforms are something that the IFI have been clear to resist (Shihata, 1991;
IME, 1999b). However, Time for Equality actually advances countless
instrumental arguments for attention to equality; indeed, references to the
links between equality and growth, efficiency, political stability, and social
inclusion arguably outstrip arguments for equality as an end in itself. The
discourse of efficiency is salient throughout—for example, the merits of
equality are often couched in terms of greater efficiency to society (ILO,
2003c¢: xi)—as is the ‘business case’ for equality. Whether it is for strategic
reasons—for example, an effort to speak a language that policy makers and
other international institutions are presumed to both hear and endorse—the
burden of justification on those advocating on behalf of equality is unmis-
takable.

Second, the report proffers a very confined, formalistic definition of
equality. Equality is defined as ‘free choice in the selection of occupations,
an absence of bias in the way merit is defined and valued and equal oppor-
tunities in the acquisition and maintenance of market-relevant skills’ (ILO,
2003c: para 83). While the World Bank would probably be comfortable
with this definition, it leaves intact a raft of equality concerns that arise
from the structure and organisation of work and it fails to raise a host of
questions that have been central to feminist inquiries into labour market
equality, including the effects on women of otherwise neutral norms, and
the market and non-market constraints on labour market choice for
women.

Discrimination in the labour market is identified not as a function of the
relationship of particular workers to emerging labour market or workplace
norms (Brodsky and Day, 1996) or as a problem in the organisation of
productive and reproductive work (Conaghan and Rittich, 2005), but as a
problem of treating people differently (ILO, 2003¢: paras 1, 7, 20). Framed
in this way, discrimination becomes a wrong because it is an affront to the
right of the individual worker to choose her destiny and pursue her options
in the market, the result of perceptions, rather than objective ‘facts’, that are
falsely ascribed to particular groups. This definition maps on to one of the
enduring fantasies of those promoting market-centered approaches to equal-
ity, which is that the only thing barring workers from full participation in
markets is either inadequate skill and effort or invidious discrimination on
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the basis of personal characteristics that can be remedied with a right to
non-discrimination.

Apart from the inherent limitations of conceptualising equality in this
way (Minow, 1990; Brodsky and Day, 1996) and the consequent inability
to resolve the equality dilemmas, especially for women, that tend to arise at
work, this analytic framework has the effect of making the report seem
uncertain of its central thesis; it also introduces discontinuities between the
concept of equality and the way in which it is addressed. For Time for
Equality does in fact make references to wider conceptions of equality
(ILO, 2003c: para 8) and it advocates labour market strategies, such as
minimum wages and pay equity, that go well beyond the requirement that
people be treated as ‘the same’. At the level of institutions and implementa-
tion, if not at the level of concept, Time for Equality registers significant
divergences with governance norms. For this reason, it raises a number of
questions: is the definition of equality strategic, designed to establish com-
mon ground with other institutions, while the real battle is fought over the
operational details? Or does the definition of equality do significant work
in itself, shifting the terrain and the burden of justification in ways that
make it harder to respond to complex problems of equality?

At the same time, Time for Equality differs from the labour market strate-
gies of the IFI, and even from A Fair Globalization, in key ways. There is no
presumption that either markets or economic growth necessarily eliminate
discrimination on their own. Solutions to discrimination are not limited to
the supply side; consequently, there is less stress on human capital. There is
explicit acknowledgement that regulatory choices such as ‘deregulation’ and
decreased social protection as well as the fragmentation of labour markets
place constraints on the elimination of discrimination at work. This puts it
at odds with the IMF, whose concerns run towards restraining public expen-
ditures and curbing ‘disincentives’ to work. Time for Equality also gives a
prominent role to unions and collective bargaining in addressing workplace
discrimination (ILO, 2003¢: paras 304-6). While the IMF and the World
Bank remain preoccupied with the negative effects of unions and collective
bargaining on labour market efficiency, Time for Equality stresses the bene-
fits of centralised over decentralised bargaining (ILO, 2003c: para 330) and
the positive relationship between union membership and increases in
women’s wages (ILO, 2003c: para 309).

The most significant difference between Time for Equality and A Fair
Globalization, however, appears to lie here. While Time for Equality uses
the discourse of the new economy and frames the task as sustainable devel-
opment and poverty-reduction too, it retains a fundamentally intervention-
ist role for the state, stressing the importance of regulation, administrative
structures, and enforcement, including traditional labour market institu-
tions, for equality objectives. A Fair Globalization, by contrast, simply cau-
tions that, however desirable, liberalisation and deregulation can go too far,
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and offers only the most parenthetical reminder that there may still be a role
for the state in limiting the impact of globalisation on inequality (ILO,
2004a: 246-51).

Perhaps for related reasons, Time for Equality fails seriously to engage
with many of the features and characteristics of the new economy; these are
central to the entire raison d’étre of A Fair Globalization. For example, the
whole question of the reorganisation of work receives relatively scant atten-
tion. However, work organisation is directly related to the rise of precarious
work, which, in turn, is not randomly distributed among the workforce, but
is disproportionately associated with women, racial and ethnic minorities,
disabled workers, and other groups with marginal social power, in short the
very groups that are invariably the subject of equality initiatives. Nor,
despite the references to the salutary role of unions in remedying workplace
discrimination and the continuing need for affirmative action, is the rise of
labour market flexibility norms and the declining role and power of unions
confronted directly. This risks leaving the misleading impression that flexi-
bility norms are not relevant to the problem of discrimination; it also stops
the analysis short of its target. While noting a trend towards the implemen-
tation of laws that impose a positive duty to promote equality (ILO, 2003c:
xii), Time for Equality fails to probe the fate of other rules that may be
inseparable from the practical realisation of equality such as pay and
employment equity laws and affirmative action programmes; because of
emerging governance norms, the regulatory picture looks much less rosy
from here.

Despite its defence of traditional labour market institutions, Time for
Equality fails to engage the relationship between equality and the drive for
efficiency and competitiveness in any systematic way. This is significant,
given that the relationship between equity and efficiency is one of the most
deeply contested, and important, regulatory questions in the new economy.
On the other hand, A Fair Globalization fails seriously to engage with the
problem of labour market discrimination; this too is puzzling, if only
because a major dimension of the social deficit of globalisation is growing
labour market inequality along a variety of axes.

Finally, although Time for Equality might look responsive to the problem
of discrimination if compared to the policy reports of the World Bank and
the IME when juxtaposed with other research, the analysis seems thin. The
matter of care does not receive much attention in Time for Equality. Despite
the fact that the relationship between ‘productive’ and ‘reproductive’ tasks
and spheres has been identified as central to the matter of gender equality
in a range of analysis, scholarly and institutional, for at least a decade
(Waring, 1988; UNDP, 1995, 1999; Beneria, 1999; Elson, 1999) and is now
central to the transformation of work (Supiot ez al, 2001) and the general
crisis afflicting welfare state regimes as well (Esping-Andersen, 1999), the
issue comes up quite late in the discussion of equality and is relatively
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marginal to the report as a whole (ILO, 2003c¢). This is highly suggestive: it
indicates that the equality analysis in Time for Equality is still securely
anchored within, rather than across, the boundaries that divide the market
from other social institutions. While this comports with the approach in the
current governance agenda, for the reasons discussed below it severely lim-
its the possibilities of tackling the gendered dimensions of precarious work.

Precarious Work and Gender Equality

Although the normalisation of precarious work suggests that we may now
be moving toward a state in which women’s labour market position con-
verges with men’s through the perverse route of downward harmonisation
(Standing, 1999b), there are reasons, some of which are intimately related
to current governance norms and assumptions, that precarious work can be
expected to retain some of its gendered character in the new economy.

Among the sources of enduring labour market inequality for women is the
idea that only market work is ‘real’ work. Feminist scholars have repeated-
ly demonstrated that women’s disproportionate representation in secondary
and precarious work is a structural, rather than contingent, feature of labour
markets, one that is intimately related, moreover, to the very assumption
that real work is paid work. It is well documented that women perform, by
a very large margin, most of the unpaid, ‘reproductive’ work that is crucial
for both the reproduction of societies and the operation of markets (Beneria,
1999; UNDP, 1999). This unpaid work operates as a constraint upon
women’s labour market participation and disadvantages women relative to
men in economic terms. Rather than of purely private benefit, it confers at
the same time a benefit upon those who labour in markets and those who
profit from that labour. The reason is that all market activity is dependent,
if in often unrecognised ways, upon the on-going processes of social repro-
duction (Waring, 1988; Picchio, 1992; Elson, 1999).

The extensive empirical literature documenting the extent and value of
unpaid work has begun to register in the literature of the World Bank
(2001). However, women’s non-market work still remains entirely exclud-
ed from the calculus of economic growth. This work is, not surprisingly,
often still absent from the considerations that are relevant to market design
and structural reforms (but see OECD, 2001). Indeed, the disadvantage to
women is increased by policies that are driven by a pervasive fear of foster-
ing ‘dependency’ or are designed to decrease the fiscal burden on states.

The failure to recognise the extent to which unpaid work underwrites
economic activity allows those costs to be externalised; this, in effect, means
that women’s contribution to economic activity is destined to remain under-
compensated. It is not only that anyone with non-market obligations does
not, in fact, have equal ‘opportunity’ to participate in the market, thus



Rights, Risk, and Reward 51

undermining both emerging labour market ideals and equality norms at the
most basic level. Nor is it that the market needs to ‘accommodate’ those
with family obligations because of moral or social imperatives (ILO, 2004a:
4). It is that the assumption that the only real work is market work obscures
the basic distribution of costs, risks, and benefits within the economy itself.
The promise for workers within the narrative of the new economy is reward
commensurate with skill, effort, and adaptability to the demands of the
market. However, the presence of unacknowledged goods and services in
the context of production, the costs and burdens they impose, and their
association with particular groups skews the outcomes of labour market
participation against those with obligations of care in predictable and well-
documented ways. Analysts familiar with the gendered effects of economic
restructuring and recent development policy (Rittich, 2002b), and neoliber-
al reforms in industrialised economies (Fudge and Cossman, 2002) could
complete the story at this point. Residual support for critical but non-mar-
ket ‘reproductive’ activities will be provided privately, much of it on an
unpaid basis. Very often it will be women who do it; this in turn will impair
women’s labour market prospects in predictable if varied ways.

CONCLUSION

To return to the beginning, there is a close nexus between precarious work
and the issue of governance. On the one hand, it seems possible to imagine
many different ways of responding to the current (mal)distribution of costs
and opportunities associated with precarious work, at least some of which
might be justified within the larger governance objectives and the logic now
informing market design. For example, they may be necessary to induce
higher levels of market participation among women; in so doing, they may
both generate growth and actually reduce, rather than increase, the fiscal
pressure on states. On the other hand, we could also use the problem of pre-
carious work as a way to reread, and reconstruct many of the prevailing
norms about good governance themselves; it is clear that a serious investi-
gation of the gendered nature of precarious work is a productive way to
uncover, and critically interrogate, many of the assumptions organising the
current approach to labour market reform.

The two ILO reports represent two modes of engagement with the debates
around the new economy. A Fair Globalization represents the possibilities
for workers of the new institutional path at their most optimistic with a few
cautions at the margins; Time for Equality represents a less sanguine view,
but locates the solutions in regulatory institutions and strategies that are
under siege. Both reports arguably fail to come to grips with the extent to
which governance norms might themselves function as a mechanism by
which workers are legally, materially, and ideologically disempowered. More
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than anything, A Fair Globalization and Time for Equality document the
current struggle and uncertainty, part of which is being played out within the
ILO, to come to terms with the new economic and institutional terrain and
its implications for workers. Whatever the outcome, the stakes for workers,
particularly those in precarious work, seem high.
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Gender, Precarious Work, and the
International Labour Code: The
Ghost in the ILO Closet

LEAH F VOSKO*

RECARIOUS WORK HAS been a central object of international labour

regulation since the inception of the International Labour

Organization (ILO) in 1919. So, too, has the regulation of paid work
performed by women. However, in its decades-long history, the ILO has
scarcely recognised or addressed the relationship between gender and pre-
carious work. Major international labour standards are only beginning to
acknowledge the gendered character of precarious work. Over the last three
decades, the ILO’s recognition of the erosion of the standard employment
relationship and the gendered character of precarious work has been spo-
radic, receiving focused attention only recently with the publication of
reports such as Transformation of Labour and Future of Labour Law in
Europe (European Commission, 1998), country studies commissioned by
the ILO, and a growing corpus of government and independently commis-
sioned studies.

Changes in the International Labour Code (ILC), the ILO’s compendium
of international labour standards, signify an effort to resuscitate the stan-
dard employment relationship by stretching several of its central elements.
And they entail an implicit embrace of a dual-earner/female caregiver gen-
der contract. Efforts to address the rise of precarious work are mounting in
the ILC. Yet the ILO’s capacity to advance a viable model for re-regulation

* 1 thank the Law Commission of Canada and the Social Sciences and Humanities Research
Council of Canada (Grant No 510186) for providing the financial support necessary to con-
duct the research for this chapter. I am also grateful to Judy Fudge and Rosemary Owens, as
well as Gerald Kernerman, for reading and commenting on earlier drafts of this chapter, and
to Kim MclIntyre and Sandra Ignagni for their able research assistance.

This chapter develops an argument first advanced in a report titled Confronting the Norm:
Gender and the International Regulation of Precarious Work (Vosko, 2004a), see especially
Part Two).
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is limited by its orientation to an equal treatment approach, where the male
norm continues to function as a benchmark for women’s and men’s labour
force activity and the issue of caregiving remains marginal.

To make this case, this chapter examines the new constellation of inter-
national labour standards aimed at limiting precarious work. The first sec-
tion sets out core concepts and describes the equal treatment approach in
the ILC with reference to the central problem in this collection—the rela-
tionship between gender and precarious work. With this backdrop, the second
section surveys new conventions and recommendations on part-time work
(1994), home work (1996), and private employment agencies (1998), as
well as discussions on the scope of the employment relationship. Using the
triad of time, place, and status as a heuristic device, its objective is to reveal
the stretched employment norm fostered by these instruments and the mod-
ified gender contract implied by this vision. Section three builds on this
analysis by locating ILO instruments and initiatives in relation to proposals
to move ‘beyond employment’ in the European Union (EU), attentive to the
need for changes in the gender contract, and the direction of change in the
United States, where there are attempts to revive an employment norm
based on wage earning that is, however, silent on gender.

THE OLD MALE NORM IN THE NEW INTERNATIONAL
LABOUR CODE

Several linked concepts are central to understanding the international regu-
lation of precarious work: the normative model of employment, the gender
contract, and equal treatment.

The normative model of employment is a relational concept capturing the
interplay between social norms and governance mechanisms linking work
organisation and the labour supply (Deakin, 2002: 179; see also Vosko,
2000; Supiot, 2002). The standard employment relationship—the norma-
tive model throughout the twentieth century—is a full-time continuous
employment relationship where the worker has one employer, works on the
employer’s premises under his or her direct supervision, normally in a
unionised sector, and has access to social benefits and entitlements that
complete the social wage (Muckenberger, 1989: 267; Buechtemann and
Quack, 1990: 315; Tilly, 1996: 158-59; Fudge, 1997a; Vosko, 1997: 43;
2000: 15). In the post-World War II period, most nation states, especially
liberal industrial democracies, came to organise labour and social policies
around this ideal type (Fudge and Vosko, 2001a).

Manifestations of the standard employment relationship vary by country,
but the broad features of this employment norm are partly a product of
international labour regulation. International labour regulation, broadly
conceived, encompasses both the package of conventions, recommendations,
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and other instruments devised by international institutions and advanced
through supranational agreements (Cooney, 1999)—the principal focus of
this chapter—and the process of interaction between national and suprana-
tional schemes. The ILC does not represent a stand-alone system of regu-
lation that could ever replace any individual set of national labour laws.
Rather, national, supranational, and international systems of regulation are
mutually constituting, and the ILC is thereby important as a transnational
space.

The ILC is composed of conventions and recommendations that do not
fall easily into the conventional categories of ‘hard’ and ‘soft’ law. Once rat-
ified by a nation state, ILO conventions have the status of treaties; how-
ever, the sanctions imposed for violations of the conventions are weak.
Recommendations are a pure form of ‘soft’ law, and increasingly guidelines,
protocols, and codes of conduct are the favoured instruments for labour
standards in the ILO. The ILC has influence through its construction of
normative principles and frameworks that can be used by individual
nations to translate principles into substantive labour standards.

At the inception of the ILC, the Hours of Work (Industry) Convention
(No 1) (1919) and the Utilisation of Spare Time Recommendation (No 21)
(1924) advanced the notion of regular weekly hours. Shortly thereafter, the
Unemployment Provision Convention (No 44) (1934) and Minimum Wage-
Fixing Machinery Convention (No 26) (1928) institutionalised the bilater-
al employment relationship. Two decades later, the Freedom of Association
and Protection of the Right to Organise Convention (No 87) (1948) and the
Right to Organise and Collective Bargaining Convention (No 98) (1949)
helped to establish the right to associate freely among both self-employed
workers and wage earners and normalised collective bargaining among the
latter. Finally, the Convention on Social Security (Minimum Standards) (No
102) (1952) helped organise the provision of social benefits and entitle-
ments around employee status, the presence of a bilateral employment rela-
tionship, and, to a lesser extent, continuity of service. In these ways, over
its first four decades, the ILC moulded the standard employment relation-
ship, influencing its emergence elsewhere, especially in countries such as
Canada (Vosko, 2000), Australia (Owens, 2002; Paterson, 2003), and the
United States (Piore, 2002). From the outset, the standard employment rela-
tionship was a male employment norm linked to a particular gender con-
tract. The gender contract is the normative and material basis around which
sex/gender divisions of paid and unpaid labour operate in a given society
(Rubery, 1998: 23). As the standard employment relationship gained ascen-
dancy, the male breadwinner/female caregiver gender contract grew up to
accompany it (Fraser, 1997). The term ‘gender contract’ is used to capture
social and legal norms surrounding the exchange between breadwinning
and caregiving, protection and freedom, and public and private responsibil-
ities. This ‘contract’ assumed a male breadwinner pursuing his occupation
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and employment freely in the public sphere, with access to a standard
employment relationship and in receipt of a family wage, and a female care-
giver performing unpaid work, and possibly earning a ‘secondary wage’,
and receiving social insurance via her spouse. It fostered policies and prac-
tices encouraging women to assume responsibilities attached to biological
and social reproduction.

Given their mutually reinforcing relationship, it should not be surprising
that many of the same international labour standards normalising the stan-
dard employment relationship were also central to cementing the male
breadwinner/female caregiver gender contract. The Convention on Hours
of Work (1919) set maximum hours for wage earners, excluding casual
labour, as well as workers in family enterprises (to preserve the sanctity of
the private sphere). As Jill Murray (2001a) demonstrates, the Recom-
mendation on the Utilisation of Spare Time (1924) was designed to encour-
age nation states to permit men to participate in leisure and to allow them
the rest and relaxation necessary to support their familial role. Around the
same time, the prime objective of the early Night Work (Women) Convention
(No 4) (1919) and Maternity Protection Convention (No 3) (1919) (and
even the mid-century revision to the Convention on Maternity Protection in
1952) was to protect women (and their infants) through encouraging
women’s confinement to the private sphere. The Convention on Social
Security (Minimum Standards) (No 102) (1952), in turn, cast the standard
beneficiary of social insurance as a man with a wife and two children.
Together, these instruments defined female caregivers as dependent. They
worked in tandem with international labour standards positioning the stan-
dard employment relationship as a male employment norm, each shaping
women’s and men’s familial obligations and labour force patterns, as well
as dominant household forms.

Protective measures around maternity as well as measures assuming a
female caregiver norm persisted in the ILC throughout the twentieth centu-
ry. Yet as early as the mid-1950s, economic pressure to increase women’s
labour force participation coinciding with women’s collective struggle for
political, economic, and social equality prompted adjustments in the male
breadwinner/female caregiver contract at both the national and internation-
al levels. In the ILC, the adoption of an equal treatment approach reflected
and facilitated these adjustments (Hunter, 1995; Fredman, 1997a;
Conaghan, 2002; Fudge, 2002). An equal-treatment approach entails ‘the
removal of formal legal impediments because of the effective harnessing of
liberal concepts to the cause of women’s emancipation’ (Fredman, 1997a,
15-16). It seeks to eliminate policies and practices excluding women from
the rights to full civil, social, and political citizenship (Hirshmann, 1999).

The Convention on Discrimination (Employment and Occupation) (No
111) (1958) exemplifies this approach. Its stated aim is to contribute to the
elimination of discrimination in the field of employment and occupation so
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that ‘all human beings, irrespective of race, creed or sex, have the right to
pursue both their material well-being and their spiritual development in
conditions of freedom and dignity, of economic security and equal oppor-
tunity’ (Preamble; see also Article 2). It defines discrimination as including
any distinction, exclusion, or preference made on these and other bases that
‘has the effect of nullifying or impairing equal opportunity or treatment in
employment or occupation’ (Article 1.1). Among other measures, the
Convention on Discrimination calls on nation states to promote education-
al programmes fostering the elimination of discrimination and to repeal leg-
islation permitting discrimination. Its orientation towards formal equality
is evident in the exceptions it allows, such as where it permits ‘special meas-
ures of protection or assistance provided for in other ILO instruments’
(Article 5, emphasis added) and deems ‘any distinction, exclusion or pref-
erence in respect of a particular job based on inberent requirements’ not to
be discrimination (Article 1.2, emphasis added). In this familiar way, poli-
cies promoting both equal treatment and protective measures towards
women may coexist.

Understanding the dynamics of the liberal equal treatment approach
operating in the ILC is central to the present analysis since it orients new
and emerging instruments on precarious work. The liberal equal treatment
approach was renewed under the Declaration on Fundamental Principles
and Rights at Work and Its Follow-up (the Social Declaration) (ILO,
1998c), successor to the Declaration Concerning the Aims and Purposes of
the International Labour Organization (the Philadelphia Declaration)
(1944), which committed the ILO to expand its mandate to emphasise the
‘role of economic and social policies, as opposed to only labour legislation
for attaining social objectives’ (p i). The Philadelphia Declaration was a
key constitutional moment (Langille, 2002) in ILO history as it simultane-
ously renewed the organisation’s founding mandate and enlarged it to
include social security issues pivotal to the post-war welfare state (Vosko,
2000, 105-6). So, too, was the enactment of the Social Declaration, which
was designed to break the impasse in standard setting, precipitated by
unresolved debates over the appropriate relationship between internation-
al trade and labour standards, by reviving a rights-based approach to inter-
national labour regulation. The Social Declaration articulates a narrow set
of fundamental international labour rights, casts the promotion of these
rights as a constitutional obligation, and establishes a mechanism for mon-
itoring adherence among member states. It aims to promote freedom of
association and the effective recognition of the right to collective bargain-
ing, the elimination of all forms of forced or compulsory labour, the effec-
tive abolition of child labour, and the elimination of discrimination in
respect of employment and occupation. In its renewed emphasis on
‘equality at work’, the Social Declaration names the Convention on
Discrimination as one of a select group of core Conventions, Conventions
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to which nations are bound under the ILO Constitution regardless of
whether they have been ratified.

The Social Declaration, however, is only one of two recent initiatives
framing the new constellation of instruments on precarious work. The
other is ‘Decent Work’, a platform emerging from a major organisational
review where the ILO examined its role and determined how it could best
respond to its chief constituencies in the face of globalisation. Initiated in
1999 by ILO Director-General Juan Somovia, the first Director-General
from the global south, ‘Decent Work’ epitomises the new strategic emphasis
of the ILC in the face of the unravelling social pact around which interna-
tional labour regulation operated in the latter half of the twentieth century.
Through ‘Decent Work’, the ILO is attempting to reassert its influence by
rehabilitating old standards, while also adopting new ones. The purpose of
‘Decent Work’ is to improve the conditions of all people, waged and
unwaged, working in the formal and informal economy, through the expan-
sion of labour and social protections (Vosko, 2002: 26). ‘Decent Work’
identifies people on the periphery of formal systems of labour and social
protection as requiring greater attention. It also recognises that, while ‘the
ILO has paid most attention to the needs of waged workers—the majority
of them men ... not everyone is employed’ (ILO, 1999: 3-4). This assertion
represents, for the ILO, an unprecedented acknowledgement of unpaid
work, performed by women, and its link to precarious work, and provides
a vital opening for improvements in standard setting.

The Social Declaration and ‘Decent Work’ are very different types of
initiatives. While the Social Declaration aims to reassert age-old princi-
ples through constitutional means, ‘Decent Work’ seeks to rearticulate, and,
in some instances, expand, and reinterpret procedural and substantive com-
ponents of the ILC through other, broader means. Where gender and the
international regulation of precarious work are concerned, the almost
simultaneous appearance of the Social Declaration and ‘Decent Work’ is
paradoxical. On the one hand, ‘Decent Work’ attempts to dislodge the stan-
dard employment relationship as the normative model of employment in
the ILC, partly by acknowledging the significance of unwaged work. On the
other hand, the mandate of the Social Declaration is to establish meta-rights
(Sen, 2000), a move that, in its narrow rights-based focus, bows to mount-
ing pressure to limit the creation and expansion of substantive international
labour standards. Furthermore, while equality at work is cast as a funda-
mental right in the Social Declaration, it maintains a male norm, addressing
inequalities only between individuals who are ‘similarly situated” (Scott,
1988), promoting ‘consistent’ treatment rather than minimum standards
(Fudge and Vosko, 2001b; Fredman, chapter 8 in this volume), and neglecting
the question of who should bear the cost of caregiving (Fredman, 1997a;
Picchio, 1998; Fudge and Vosko, 2003; Fredman, chapter 8 in this volume).
In these ways, the Social Declaration fails to employ the broader conception
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of work embraced in ‘Decent Work’. It reproduces a familiar equality/dif-
ference-type opposition, where women must either seek formal equality by
conforming to a male norm or seek equality through problematic forms of
difference, where ‘women’ are understood as a homogeneous category char-
acterised by stereotypical biologistic and/or culturalist assumptions that
reinforce women’s subordination (Scott, 1988; Fraser, 1997; Fredman,
1997a).

NEW INSTRUMENTS OF THE INTERNATIONAL LABOUR CODE:
REGULATING PRECARIOUS WORK

In 2000, a Committee of Experts convened by the ILO to investigate work-
ers in situations needing protection observed that ‘a tendency which
appears to be a common denominator in recent changes in employment
relationships, irrespective of the specific factors at their origin, is a general
increase in the precarious nature of employment and the decline of work-
ers’ protection’ (ILO, 2000a: para 104, emphasis added). This observation
focused attention on disguised, ambiguous, and triangular employment
relationships, bringing the growing misfit between the normative model of
employment and the realities of the labour market into full view. And it
accelerated efforts to regulate part-time work, home work, and private
employment agencies already underway. The new constellation of interna-
tional labour standards aimed at limiting precarious work thus seeks to
resuscitate the standard employment relationship by addressing deviations
from it based on time, place, and status.

Time

Until a few decades ago, it used to be assumed that the vast majority, if not all
workers, would automatically conform to the standard full-time working pattern,
particularly in terms of their hours worked.

(ILO, 1993a: 1)

When examining the rights, protections and terms and conditions of employment
of part-time workers, the yardstick generally used, in the same way as for defin-
ing part-time work, is the treatment enjoyed by comparable full-time workers. In
effect, this amounts to asking whether part-time workers are discriminated
against in terms of their shorter hours of work.

(ILO, 1993a: 31)

The product of intense debate, the Convention on Part-Time Work (No
175) evolved over several decades. Adopted in 1994, its roots date to the
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Declaration on Equality of Opportunity and Treatment of Women Workers
(1975), which called for measures ‘to ensure equality of treatment for work-
ers employed regularly on a part-time basis’ (Article 7.4). The Convention
seeks to extend protections to two groups: those who cannot find full-time
work, including the unemployed, people with disabilities, and older work-
ers, and those who ‘prefer’ part-time work due to family responsibilities
(Part-Time Work Convention, Article 9). According to the report that led to
the Convention:

although part-time work responds to the aspirations of many workers, there are
those for whom it spells low wages, little protection and few prospects for
improving their employment situation ... This is partly because labour legislation
and welfare systems... were designed largely for the full-time workforce.

(ILO, 1993a: 3)

The Convention on Part-Time Work is built on the acknowledgement that
a growing segment of workers engage in part-time work because of a short-
age of full-time work, even as it characterises specific groups, such as work-
ers with family responsibilities, as freely choosing part-time work. Of
course, as Murray has argued, ‘for many workers, the fundamental issue of
part-time work is not their willingness to be flexible, but the price they have
to pay for flexible work’ (1999b: 14). This common assumption around
‘choice’, advanced in the justificatory parts of the Convention (eg Article 9),
is the ideological backdrop of the instrument as a whole.

The Convention on Part-Time Work includes within its purview
‘employed person[s] whose normal hours of work are less than those of
comparable full-time workers’ (Article 1a). In its first Article, the
Convention limits its coverage to those part-time workers for whom a com-
parable full-time worker may be found. The term ‘comparable full-time
worker’ is then defined as a full-time worker with the same type of employ-
ment relationship who is engaged in the same or similar type of work or
occupation and employed in the same establishment or, ‘where there is no
comparable full-time worker in that establishment, in the same enterprise’
or, ‘when there is no comparable full-time worker in that enterprise, in the
same branch of activity’ (Article 1¢). These definitions circumscribe the
scope of the Convention, limiting it to those part-time workers working
normal hours for whom comparable full-time workers exist.

In addition to these definitional limitations, the Convention allows rati-
fying states to ‘exclude wholly or partly from its scope particular categories
of workers or of establishments’ (Article 3.1). States may limit the group of
workers covered to permanent part-time wage earners employed in estab-
lishments, enterprises, or branches of economic activity where permanent
full-time wage earners exist. In this way, the Convention extends equal
treatment to workers whose employment situation deviates only marginal-
ly from the standard employment relationship—on the basis of ‘normal’
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hours alone—and who lack access to certain labour and social protections
as a consequence. In other words, it permits the exclusion of many, if not
most, part-time workers, such as those engaged on temporary, seasonal,
and casual bases as well as those in certain establishments, enterprises, or
branches of activity.

Before the Convention on Part-Time Work was adopted, a Resolution on
Equal Opportunities for Men and Women in Employment (1985) recog-
nised ‘the need for national legislation to ensure that part-time, temporary,
seasonal, and casual workers, as well as home-based workers, contractual
workers and domestic workers suffer no discrimination as regards to their
terms and conditions of employment’ (p LXXX). This resolution charac-
terised the growth of part-time work as part of a larger set of trends. Early
in the negotiations, employers and some member states, including Australia
and the United Kingdom, objected to creating a convention covering all
part-time workers. Referring to part-time workers with irregular hours, the
government representative from the United Kingdom stated:

what may be considered reasonable in the case of part-time workers employed for
a large number of hours in relation to normal working time, may be unnecessary
in cases where hours worked are minimal.

(ILO, 1993b: 24)!

In the end, these opponents were so successful that the written proceedings
note that:

part-time workers should not be grouped with other ‘non-standard’ or ‘atypical’

workers ... the Governing Body did not intend the conference to include, under the

item on part-time work, such questions as temporary, casual, or seasonal work.
(ILO, 1993a: 9)

The consequence of this limitation is that part-time workers who are also
employed on casual, seasonal, and/or temporary bases may be compelled to
have their rights enforced through other (largely procedural) international
labour standards (eg conventions on freedom of association and discrimi-
nation) that lie outside the Convention on Part-Time Work. This result is
paradoxical, given the Convention’s focal emphasis on promoting part-time
work, in part, through extending social and labour protections to part-time
workers. The Convention on Part-Time Work asserts that its provisions do
not ‘affect more favourable provisions applicable to part-time workers
under other international labour Conventions’ (Article 2). This clause, which
is known as a ‘savings clause’, is designed to set limits on the exclusions

I The employer representative also called for excluding the self-employed, family members,
persons working a very small number of hours over a given period, and seasonal workers
(ILO, 1993b: 24).
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permitted under the Convention. However, in practice, the combined effect
of the exclusions and the savings clause is to extend second-class rights to
part-time workers who are temporary, casual, and seasonal. As Jill Murray
notes, ‘those who rely on the savings clause to enforce their fundamental
rights are at a disadvantage compared with those granted ... positive right[s]
... in light of their part-time status’ (1999b: 10).2

The part-time workers that the Convention on Part-Time Work does
cover are to be treated in terms equivalent to comparable full-time workers.
This means the same level of protection with respect to the right to organ-
ise, collective bargaining, basic wages,> occupational health and safety, and
discrimination in employment and occupation (Articles 4 and 5). However,
in other areas, part-time workers are to ‘enjoy conditions equivalent to
those of comparable full-time workers.” Equivalency, here, is defined pro-
portionally: protections related to social security, certain types of paid
leave, and maternity are determined in relation to hours of work, contribu-
tions, earnings, or by other means (Article 6). There is no provision for min-
imum standards. Instead, benefits are extended on an equitable basis;
prorated entitlements are perceived to amount to equivalent conditions
(Articles 6 and 7). Ratifying states may also disqualify part-time workers
falling below a certain hours threshold from prorated social security
schemes altogether; maternity and employment injury are the only excep-
tions to this permissible exclusion (Article 8). This approach adopts a com-
mon baseline for all categories of workers. As a consequence, only those
workers in employment relationships closely resembling the standard
employment relationship are assured of benefits.* The protections extended
under the Convention on Part-Time Work are accessible only to those part-
time workers capable of squeezing into a narrow norm. The Convention
simply stretches the employment norm marginally—since the employer has
a duty to redress only those inequalities for which it can be found to be
directly responsible. In these ways, the Convention on Part-Time Work
could contribute to improving the situation of some part-time workers
while condoning the continued marginalisation of many others.

2 The Recommendation on Part-Time Work (No 182) qualifies the exclusion of particular
categories of workers or establishments permitted under the Convention (para 21). It aims to
limit exclusions that relate to establishment size and the resort to part-time workers solely as
a means of escaping employment-related obligations. However, it cannot undo the practical
effects of the savings clause.

3 Notably, the Convention on Part-Time Work sets a far lower standard in the area of wages
than the Convention on Discrimination, which includes ‘any additional emoluments whatso-
ever payable directly or indirectly whether in case or in kind’ (Article 2.1). It prohibits the pay-
ment of differential wages, but it allows differential non-pecuniary benefits.

The Recommendation calls for equitable formal compensation beyond the basic wage,
although, once again, it is non-binding (Recommendation on Part-Time Work, para 10).

4 The non-binding Recommendation on Part-Time Work attempts to limit the exclusions
permitted in this Article by calling for a reduction of hours thresholds generally, and especial-
ly in the areas of old age, sickness, invalidity, and maternity (paras 6 and 8).
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Place

home work implies an employment relationship between the home worker and
the employer, subcontractor, agent or middleman . . .

(ILO, 1990a: 3)

the sometimes invisible link between employer and employee is a source of vul-
nerability ... repugnant work conditions, low pay . . .
(ILO, 1990a: 15)

The Convention Concerning Home Work (No 177) and the Re-
commendation Concerning Home Work (No 184) address the persistence
of work arrangements in liberal industrialised countries, and their prolifer-
ation in industrialising countries, where the worker performs a service or
produces a product outside the employer’s premises.” These instruments
preceded the ‘Decent Work’ platform, although their promotion is central
to it. They are the product of the collective struggles on the part of insiders
in the ILO Division on Women (FEMME) and the ILO Programme on
Rural Women (UNIFEM), and trade unions and emerging labour organisa-
tions, to expand the ILC to cover home workers in a meaningful way
(Vosko, 2002: 33). Together, they alter what constitutes a worksite and thus
the work arrangements and places or locations of work that are subject to
international labour regulation.

The main modification to the employment norm in the Convention
Concerning Home Work is achieved by its characterisation of home work-
ers as wage earners. This Convention casts the relationship between a home
worker and an employer and/or an intermediary as an employment rela-
tionship so long as the home worker does not have ‘the degree of autonomy
and of economic independence necessary to be considered an independent
worker’ (Article 1). The Convention therefore moves beyond the assump-
tion dominant in the ILC, as elsewhere, that wage earners work on their
employers’ premises, under their direct supervision. Instead, it adopts a
broader notion of the worksite that extends into the home and ascribes a

5 In analysing the approach to regulating home work in the ILC, this chapter takes labour
laws, legislation, and policies on this topic (or their absence) in liberal industrialised countries
as its point of departure.

The approach to regulating home work varies dramatically between countries, especially
between industrialised and industrialising countries. Factors shaping the increase or revival of
home work are also often distinct in industrialised and industrialising countries. To this end,
in considering the persistence of home work in industrialising countries, a Meeting of Experts
on the Social Protection of Home Workers convened preceding the adoption of these standards
emphasised the ‘growing pressure to maintain trade competitiveness and reduce labour costs
is prompting enterprises to make structural changes that may involve reallocating work to
regions of the world with limited social and physical infrastructure’ (ILO, 1990a: 7).

These pressures clearly have implications for the reallocation of production in liberal indus-
trialised countries but it is important to stress their global dimension.
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wage relationship to what has historically been characterised as piecework.
A home or other premises of the worker’s own choosing is equivalent to an
employer’s premises and piecework is cast as ‘work carried out by a person
... for remuneration ... irrespective of who provides the equipment, materi-
als or other inputs used’ (Article 1a).

These modifications have significant implications for the gender contract.
By labelling the home as a potential site of work, the Convention encour-
ages registration and labour inspection in this location of paid work. The
Recommendation goes further, asserting that home workers should receive
compensation for costs related to the use of ‘energy and water, communica-
tions and maintenance of machinery and equipment as well as time spent
maintaining equipment and packing and unpacking goods’ (paras 8, 16).
However, little attention is given to hours of paid work, even though over-
work was noted as a common problem associated with piecework in discus-
sions leading up to the instruments and one with gendered effects (ILO,
1990a; Recommendation Concerning Home Work, para 23). As delegates
to a regional meeting in Asia concluded, the tendency towards overwork
blurs

the line between working life and family life. Because work is remunerated on a
piece rate basis, the pressure to earn adequate income and the need to meet quan-
tity and quality targets tend to require the allocation of a significant amount of
time to work. Interwoven with other family tasks, the workday may therefore
stretch to excessively long hours ...

(ILO, 1988: 42)°

In an innovative move, the Convention on Home Work also characterises
as an employer a person who ‘either directly or through an intermediary
gives out home work in pursuance of his or her business activity’ (Article
1c). It encourages the allocation of employment-related responsibilities by
labelling those who purchase products or services as employers and by
drawing a linkage between employers and intermediaries, as well as recog-
nising two or more employer-like entities (Article 8).” These interventions
effectively characterise home work as ‘an employment relationship between
the home worker and the employer, subcontractor, agent, or middleman’
based on an ‘agreement that may be implicit or explicit, verbal or written’
(ILO, 1990a: 3). The Convention thus retains the bilateral employment

¢ They went further to note that ‘the intrusion of work into the domain of family life is not
confined to the “plane of time”, it also involves the intrusion of work-related equipment into
family space, which might mean a situation where children have to play close to dangerous
machinery and chemical products’ (ILO, 1988: 42).

7 The Recommendation also asserts that where an intermediary is involved, it ‘should be
made jointly and severally liable for payment of remuneration due to home workers’ (para 18).
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relationship at the core of the employment norm while promoting account-
ability up the subcontracting chain.

No exclusions are permitted under the Convention Concerning Home
Work (Article 2). Furthermore, the approach to equal treatment advanced
in it takes ‘into account the special characteristics of home work’, and it
does not assume a rigid comparator. It simply indicates that national poli-
cies on home work promote, ‘where appropriate, conditions applicable to
the same or similar types of work carried out in an enterprise’ (Article 4.1).8
The absence of a comparator at the enterprise level is by design: it aims to
encourage improvements for home workers’ right to establish or join
organisations of their own choosing,” protections against discrimination in
employment and occupation, occupational health and safety protection,
remuneration, social security protection, access to training, minimum age
requirements, and maternity protection.

The Convention Concerning Home Work has considerable promise in
advancing more inclusive employment norms. It achieves a delicate balance,
meaningfully addressing the question posed by trade unionists at the outset
of the negotiations: namely, ‘what is it that can be done to preserve the
social protection and gains achieved by organized labour and extend these
gains and protection to home workers while at the same time providing for
the economic needs of enterprises and workers that resort to home work?’
(ILO, 1988: 44). However, the risk is that legitimising the home as a site of
wage earning could contribute to the maintenance of a caregiving norm that
encourages women’s confinement to the home. Extending labour protection
to home workers and moving towards legitimisation without prescribing
minimum standards and without addressing unpaid caregiving could fore-
stall changes fostering shared caregiving. In assessing new instruments on
home work, it is important to recall that ‘women are involved in home
work not only because of their family responsibilities but also because of
their generally weaker position in the labour market’ (ILO, 1990a: 10).

Status

The conditions governing the method, time and place of the performance of serv-
ices may not bear any similarity to the elements considered by the courts of a rela-
tionship of this kind [ie an employment relationship].

(ILO, 2000a: para 14)

Efforts to address the vexed question of status are longstanding in the ILC,
not surprisingly since questions of status rest at the foundation of the

8 Prior to the adoption of the Convention, there were numerous attempts to take wording
from the Convention on Part-Time Work, yet these attempts failed (ILO, 1995).
 The Recommendation also calls on states to encourage collective bargaining (paras 8, 16).
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labour law platform itself (European Commission, 1998; Davies and
Freedland, 2001; Engblom, 2001; Langille, 2002; Fudge, Tucker, and
Vosko, 2002, 2003b). There is a growing movement to redraw the bound-
aries of the employment relationship throughout the ILC, to extend labour
protections to workers ‘who are in fact employees but find themselves with-
out the protection of the employment relationship’ (ILO, 2004c: para 56).
This movement dates to 1990, when the promotion of self-employment was
a central item of discussion at the annual international labour conference.
While the emphasis of this discussion was promotion, a report prepared for
the conference both recognised the diverse nature of self-employment and
drew attention to the growing problem of what it labelled ‘nominal self-
employment’, especially among OECD countries. In response, negotiations
centring on the report concluded that:

Employment relationships are complex and do not fit into neat conceptual cate-
gories. While the polar cases of pure wage and self-employment are simple to cat-
egorize, there are hybrid and intermediate cases which need to be recognised.
Among these an important category is the nominal self-employed—those who are
sometimes classified as self-employed in national statistics and who may consid-
er themselves to be such, but who are in reality engaged in dependent employ-
ment relationships more akin to wage employment than to genuine autonomous
self-employment.

(ILO, 1990b: para 4, emphasis added)

These conclusions are highly significant. Reflecting greater concern with
questions of status, they introduced notions of dependent and nominal self-
employment in the ILO lexicon while simultaneously promoting independ-
ent and genuine self-employment. The result was a resolution calling for
‘freely chosen and productive forms of self-employment” and, at the same
time, guarding against ‘the growth of precarious and dependent forms of
nominal self-employment stemming from attempts to bypass protective
social legislation and to erode the employment security and earnings of
affected workers’ (ILO, 1990b: paras 6e, 12). Importantly, the resolution
noted further that the self-employed should ultimately enjoy similar social
protection, including labour rights, to other protected groups. It also called
on countries to institute measures to raise the levels of social protection of
the self-employed to ‘levels comparable to those enjoyed by wage employees’
(ILO, 1990b: para 17c; see also para 6d). However, discussion on self-
employment after 1990 ended with this resolution, since there was strong
resistance, on the part of employers, to setting limits on commercial activities.

Although it was not focused as narrowly on employment status, the
Convention Concerning Private Employment Agencies (No 181) was the
next standard to touch on this issue. Adopted in 1997, it is also the weak-
est convention relevant to status since it legitimises triangular employment
relationships without putting proper safeguards in place (Vosko, 1997). Its
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passage represents a defeat for workers since, unlike the Convention Con-
cerning Home Work, it fails to address squarely the importance of regulat-
ing employment relationships where responsibility does not rest solely with
one entity. It focuses too narrowly on a single labour market institution,
and it mandates only ‘adequate’ protections to workers employed by pri-
vate employment agencies. This instrument is relevant here since it defines
workers in triangular employment relationships as employees of agencies
whose services consist of ‘employing workers with a view to making them
available to a third party ... which assigns their tasks and supervises the exe-
cution of these tasks’ (Article 1.1b). It constructs an employment relationship
between a worker and an intermediary, a strategy with merits and short-
comings,!? and calls on member states to allocate responsibility between the
agency and the user in various areas (Article 12).

Shortly after the adoption of the Convention Concerning Private
Employment Agencies, attention shifted to contract labour. The draft ver-
sion of the Convention on Contract Labour, which failed in 1998, provides
clues as to the direction of change. This draft Convention defined contract
labour as “all situations in which work is performed for a person who is not
the worker’s employer under labour law but in conditions of subordination
and dependency that are close to an employment relationship under that
law’ (ILO, 1998a: 2). It sought to cover workers engaged directly by the
user enterprise as well as workers who are employees of enterprises making
them available to the user enterprise but ‘whose subordination or depend-
ency is in relation to the user enterprise’, excluding workers employed by
private employment agencies (ILO, 1998a: 2; see also draft Convention,
Article 2). One of its main aims was to eliminate disguised employment
relationships by ensuring ‘that rights or obligations under labour or social
security laws or regulations are not denied or avoided when contract labour
is used’ (draft Convention, Article 3).

This draft Convention sought to bring the protection offered by labour
standards to contract labour by promoting ‘adequate’ protection in areas
similar to those covered under the Conventions on Part-Time Work and
Home Work.!! Here, the term ‘adequate’ was defined as affording protec-
tion to contract workers ‘to correspond to the degree of the worker’s sub-
ordination to and/or dependency on the user enterprise’ (ILO, 1998b: 65).

10 In some instances, temporary agency workers benefit from having the agency treated as
the employer, specifically, for the purpose of rights based on length of employment with a sin-
gle employer. In others, these workers may have better access to rights if the user is treated as
the employer; this can be the case with collective bargaining, where the ability to participate
in a bargaining unit with permanent employees of the client of the agency yields important
gains (Trudeau, 1998; Vosko, 2000; Commission on Labor Cooperation, 2003).

11 Namely, the right to organise, the right to bargain collectively, freedom from discrimina-
tion, minimum age, payment of wages, occupational safety and health, compensation in case of
injury or disease, and payment of social insurance contributions (draft Convention, Article 5).
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The draft Convention on Contract Labour situated the standard employ-
ment relationship as a reference point in advancing a model of graduated
protection (Vosko, 1997). The draft Convention also called for allocating
‘the respective responsibilities of the user enterprise and the other enterpris-
es in relation to employees’ in triangular relationships (Article 9). Rather
than making workers in triangular employment relationships employees of
the user enterprise, it attempted to improve protections accorded to them
regardless of the nature of the contract labour arrangement.!?

In the wake of failed deliberations over contract labour, a committee
of experts was mandated to inquire into and report on ‘workers in situa-
tions needing protection.” Between 1998 and 2003, the committee commis-
sioned 39 country studies focused on four types of situations: subordinate
work; ‘triangular employment relationships’; self-employment; and self-
employment under conditions of dependence. Notably, authors were asked
to pay particular attention to truck drivers in transport enterprises, con-
struction workers and salespeople, and to explore the grey area between
formal and informal sectors as well as the situation of women workers. The
commission thus interpreted its mandate broadly to encompass a research
agenda probing not only changing employment relationships across the
labour market but looking within occupation and industry, a unique
approach opening space for the renegotiation of the labour policy ‘platform’
(Langille, 2002) at the international level (see Fudge, chapter 9 in this vol-
ume; see also Vosko, 2004, 2005). The 2003 report growing out of its
work, The scope of the employment relationship, focused on ‘dependent
workers’ in disguised, ambiguous, and triangular relationships (ILO,
2003a: 37). To fill out this threefold typology of dependent work, it sur-
veyed criteria for defining the employment relationship, explored the con-
sequences of the absence of labour and social protections for workers in the
situations concerned, and canvassed several models for re-regulation. The
report maintained that the employment relationship is a universal concept
and an appropriate basis for extending labour protection. However, it
acknowledged the need to adapt the scope of the regulation of the employ-
ment relationship (ILO, 2003a: 53). It called for the creation and adoption
of promotional conventions and recommendations ‘designed to encourage
the formulation and implementation of a policy to protect dependent work-
ers, taking account of recent developments in employment relationships’
(ILO, 2003a: 77). It also proposed internationally sanctioned mechanisms
and procedures to determine who is an employee to serve as guidelines at
the national level (ILO, 2003a: 77).

12 To this end, the draft Recommendation also offered a hybrid test for establishing subor-
dination and dependency covering the various forms of contract labour (ILO, 1998a, 1998b).
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In negotiations following up on this report at the International Labour
Conference in 2003,'3 workers and employers were polarised over the ques-
tion of expanding the scope of the employment relationship. Nation states,
too, and even communities of nation states, such as the industrialised mar-
ket economies, lacked a common overarching position. Nevertheless, the
various parties reached a consensus that ‘the concept of the employment
relationship’ is ‘common to all legal systems and traditions’ and that ‘in
many countries common notions such as dependency and subordination are
found’ (ILO, 2003b: para 2). They also concurred on the need for clear
rules in cases where laws are ‘too narrow in scope’, where the employment
relationship is disguised or ambiguous, and ‘where the worker is in fact an
employee but it is not clear who the employer is’ (eg triangular employment
relationships). Ultimately, they called on the ILO to pursue the issue of dis-
guised employment relationships in its standard-setting activities (ILO,
2003b: para 25) and to develop guidelines for dealing with objectively
ambiguous situations, although the issue of triangular employment rela-
tionships was unresolved in the negotiations. Internationally sanctioned
mechanisms and procedures to determine who is an employee to serve as
guidelines at the national level, in the form of a recommendation, are the
likely outcome of this call (ILO, 2003a: 77; see also ILO, 2003a: 7; 2003b:
part 25; 2004c¢, para 5; Fudge, chapter 9 in this volume).

Discussions on the scope of the employment relationship aim to bring
more workers under the umbrella of the employment relationship, although
the gender dimension largely lay below the surface until the end of negoti-
ations in 2003. Gender scarcely surfaced as an issue of concern in the 2003
talks themselves due primarily to employers’ attempts to avoid the topic
through repeated claims (which workers’ representatives vehemently reject-
ed) that ‘the gender aspect of the issues under discussion ... was not fully
understood’ and that there had been ‘insufficient analysis of the scope of
gender issues’ by the ILO (ILO, 2003c¢: para 53). Indeed, at the conclusion
of negotiations, the employer representative went so far as to suggest that
‘there was no evidence or data available demonstrating that lack of labour
protection exacerbated gender inequalities’ (ILO, 2003c¢: para 123), despite
the evidence marshalled by delegates of women’s high representation in var-
ious forms of dependent work. One outcome of the discussion was the affir-
mation that ‘the lack of labour protection to dependent workers exacer-
bates gender inequalities in the labour market’ (ILO, 2003b: para 15).
Another was a directive for clearer policies on gender equality and better
enforcement of relevant laws and agreements based on the notion that the

13 The author was an observer in these discussions, which took place in June 2003, as well
as initial discussions on the subject of contract labour in 1997, conducted follow-up field work
in 1998 and 2000, and observed discussions on the related subject of the informal economy in
2002.
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Convention on Discrimination applies to all workers. Still another was the
assertion (which challenged the male norm and the limits of an equal-treat-
ment analysis) that the Convention on Maternity Protection ‘specifies that
it “applies to all employed women, including those in atypical forms of
dependent work™’ (ILO, 2003b: para 16). Against the backdrop of a broad
recognition that a lack of protection reinforces inequalities between the
sexes, the juxtaposition of a call for adhering to the now core Convention
on Discrimination and a solemn reminder that maternity protection is
applicable to all employed women is paradoxical. Silences still remain over
the female caregiving norm assumed and its links to the gender of depend-
ent work—a profound consequence of the continuing endorsement of a
narrow vision of equal treatment in the ILC.

RECONFIGURING TIME, PLACE, AND STATUS:
PITFALLS OF AN EQUAL-TREATMENT APPROACH

New international labour standards aimed at curbing precarious work and
discussions on the scope of the employment relationship seek to revive a
standard employment relationship, albeit with important modifications.
Collectively, they aim to stretch this norm to incorporate more part-time
workers, home workers, and dependent workers whose employment rela-
tionships are either obscured by the presence of multiple parties, blurred by
a greater margin of autonomy than that typically associated with wage
earning, or wilfully disguised. Yet they espouse relatively low levels of
labour protection because their approach to regulating precarious work is
preoccupied with minimising deviations from the employment norm, specif-
ically those based on time, place, and status. For part-time work, accommo-
dation within the employment norm translates into identifying a comparable
full-time worker to set a baseline for prorated social and labour protection
schemes rather than the adoption of minimum standards. For home work,
it entails viewing the home as a worksite subject to inspection and other
forms of regulation, establishing as the employer the person that parcels out
work directly or through an intermediary, and reconfiguring piecework to
fit the mould of wage earning. And, for dependent work, it entails bringing
a variety of workers exhibiting qualities of subordination and economic
dependency under the scope of labour protection by adapting mechanisms
and procedures for establishing an employment relationship where it has
previously gone unrecognised.

In each instance, deviation from the norm is gendered. Women’s family
responsibilities are a central justification for both new conventions and rec-
ommendations on part-time work and on home work, while men’s role in
wage earning is tacitly affirmed. ‘Reconciling work and family’ also forms
the rationale for promoting these types of work (ILO, 1990a; Murray,
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1999b). In turn, women’s predominance in certain occupations and sectors,
such as domestic work, nursing and care professions, and home work, is
linked to their high prevalence in ambiguous and disguised employment
relationships (ILO, 2003b: para 15). Approaches to expanding the employ-
ment norm uphold male norms surrounding wage earning and they fail to
advance strategies for equalising caregiving responsibilities among men and
women. In this way, they follow the path of equal treatment advanced in
the Social Declaration, but they also place the goals of ‘Decent Work’ out
of reach because they fail to acknowledge how gender structures divisions
of labour in both labour markets and households.

Gender, Precarious Work, and the International Labour Code in Context

Today there is less justification than ever before for differences in protection
between stable workers and those who are employed in precarious conditions,
when there are so many forms of instability in contracts of employment. The
same may be said of men and women ... the very marked difference separating
protected workers and those who lack protection in the end only helps swell the
ranks of the latter, entering into competition with the former.

(ILO, 2000a, para 125)

The approach to gender and precarious work in the ILC is by no means
fixed. Nor is the ILC alone in its attempts to re-regulate the employment
relationship. Rather, a range of approaches is surfacing. Some use a historical
lens to tackle the question of the ‘many futures of the employment contract’
(Deakin, 2002). Others focus on a single aspect of regulation, correspon-
ding to time (Bosch, 2000; Golden, 2000; Mutari and Figart, 2000), place
(Boris and Priigl, 1996), or status (Deakin, 1998; Freedland, 1999; Fudge,
Tucker and Vosko, 2002). Few approaches consider these elements together,
although two prototypes may be seen as marking the terrain of constructing
new employment norms, each offering different responses to the challenge
of limiting precarious work and each with distinct implications for the gen-
der contract.

One prototype, exemplified by developments and proposals in the United
States (Dunlop ef al, 1994; Hyde, 2000), focuses on reviving an employ-
ment norm based on wage earning and characterised by an inferior set of
labour and social protections than that associated with the standard
employment relationship. This prototype is largely silent on gender issues.
The other prototype arises from proposals to move ‘beyond employment’ in
the EU, and it is acutely sensitive to the need for fundamental changes in
the gender contract.

The first prototype embraces the idea that all adults should be engaged in
paid employment, preferably full-time, and supports maintaining a system of
delivering labour and social protections by tying eligibility to a single job,
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such as with continuous service requirements. It entails a continuing empha-
sis on private decision making in the workplace as a means to furnish ben-
efits ranging from health insurance to vacation pay (Dunlop et al, 1994: 16;
see also Hyde, 2000; Applebaum, 2001; Piore, 2002). While recognising the
growth of time-based deviations from the standard employment relation-
ship, not only does it fail to prorate social wage benefits for part-time work-
ers, it permits employers to treat ‘part-time employees/workers differently
from those with permanent or indefinite relationships with the employer’
(Commission on Labor Cooperation, 2003: 5). Place-based exclusions are
also permissible under this model.!* Where establishing employee status is
concerned, the only area where subtle changes are evident relates to the
tests used to determine the scope of coverage. The United States is an exem-
plar here, once again, as most US laws still use a ‘common law agency test’,
which places greatest emphasis on the right of control. Yet some laws
employ an economic realities test (eg the federal Fair Labor Standards Act
of 1938 and the Occupational Health and Safety Act of 1970), which
allows for fuller examination of other factors suggestive of what is often
labelled ‘economic dependence’, an approach growing in popularity in
international discussions concerned with disguised employment.!®
Furthermore, even the Dunlop Commission on the Future of Worker-
Management Relations (Dunlop ef al, 1994), a major Commission explor-
ing goals for the twenty-first century US workplace, took an ambivalent

4 For example, in the US, domestic workers are generally excluded from collective bargain-
ing rights and many minimum standards as well as access to workers’ compensation and
unemployment insurance benefits (for extensive discussions of these exclusions, see Fudge,
1997b; Commission on Labor Cooperation, 2003).

15 Historically, US courts have used three tests in distinguishing between employees and inde-
pendent contractors: the common law agency test and the economic realities test—both noted
here—and the hybrid test. However, the common law agency test operates as the default posi-
tion. Unless a statute specifies otherwise, this is the test to be used. The Commission on Labor
Cooperation (2003: 31) offers a concise summary of the list of factors normally, although not
exclusively, considered under this test (also called ‘the thirteen factor test’) which include: (1)
the hiring party’s right to control the manner and means by which the work is accomplished;
(2) the skill required; (3) the source of the instrumentalities or tools; (4) the location of work;
(5) the duration of the relationship between the parties; (6) whether the hiring party has the
right to assign additional projects to the hired party; (7) the extent of the hired party’s discre-
tion over when and how long to work; (8) the method of payment; (9) the hired party’s role
in hiring and paying assistants; (10) whether the work is part of the regular business of the hir-
ing party; (11) whether the hiring party is in business; (12) the provision of employee benefits;
and (13) the tax treatment of the hired party (as an employee or a self-employed worker).

One of the foremost recommendations of the Dunlop Commission on the Future of Worker-
Management Relations, an important Commission whose mandate is discussed briefly below,
was to adopt a single definition of employer and a single definition of employee ‘for all work-
place laws based on the economic realities of the employment relationship’ (Dunlop et al,
1994: 12, emphasis added). Quite controversially, it endorsed shifting away from the common
law agency test towards an economic reality test where chances for profit and risks of loss and
capital investment have greater weight. However, this recommendation has not been taken up
in the United States. See also Fredman and Fudge, who discuss the history and evolution of
parallel tests with particular attention to the British and Canadian cases, in chapters 8 and 9
of this volume, respectively.
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approach to the growth of ‘contingent work’: on the one hand, it opposed
the introduction of ‘contingent arrangements ... simply to reduce the amount
of compensation paid by the firm for the same amount and value of work’
(Dunlop et al, 1994: 61). Yet, on the other hand, it ‘affirmed the valuable
role contingent work arrangements can play in diversifying the forms of
employment relationship available to meet the needs of American workers
and companies’ (Dunlop ef al, 1994: 62). Attesting to the gender contract
implied by this conception of new employment norms, it claimed further
that the ‘flexibility’ that ‘contingent arrangements’ provide ‘helps some
workers, more of whom must balance the demands of family and work as
the number of dual-earner and single parent households rise’ (Dunlop et al,
1994: 61). There is growing acknowledgement in the United States that
most women are wage earners, ‘who do not receive pay and benefits com-
mensurate with the work they do’ (Dunlop ez al, 1994: 37). Still, under this
prototype, the worker whose situation approximates most closely to the
norm is still assumed to be male:

Anyone—male or female—can work. The only requirement is that, as employees,
they should conform to the norm of the ideal worker. An ideal worker is a work-
er who behaves in the workplace as if he or she has a wife at home full-time, per-
forming all of the unpaid care work that families require. Personal problems do
not belong in the workplace. Conflicting demands are expected to be resolved in
favour of requirements of the job.

(Applebaum, 2001: 29)

The ‘personal’ problems to which Applebaum refers include care for chil-
dren and other dependants as well as training work, voluntary work, and
work in the public interest. In practice, this philosophy encourages women
to be ‘flexible’, to bear the costs associated with accepting part-time work
to accommodate caregiving. However, leave entitlements in the United
States, while they rest on a version of equal treatment, are meagre. The out-
come is a gender contract that embraces wage earning to the exclusion of
caregiving.

Efforts to move ‘beyond employment’ differ sharply from the first proto-
type and its associated gender contract. Originating from Transformation
of labour and future of labour law in Europe (European Commission,
1998), this prototype embraces a broad concept of work that covers ‘peo-
ple from the cradle to grave ... in both periods of inactivity proper and peri-
ods of training, employment, self-employment and work outside the labour
market,” where ‘work outside the labour market’ includes training at one’s
own initiative, voluntary work, and care for other people (Supiot et al,
2001: 55). It calls for replacing the paradigm of employment with a para-
digm of labour market membership based on the notion of ‘statut profes-
sional’ or the notion that ‘an individual is a member of the labour force
even if her or she does not currently have a job’ (Supiot et al, 2001: x). The
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idea is to allow for breaks between jobs as well as lifecycle changes, to reject
a linear and homogeneous conception of working life tied to the employ-
ment contract and, specifically, the relationship of subordination it estab-
lishes between the worker and the party to whom services are rendered
(Supiot et al, 2001, chapter 1). Rather than treating ‘regular’ part-time
work as a valid variation on the norm and calling for an extension of ben-
efits, the ‘beyond employment’ prototype calls for reducing working time
for all and for developing models of production oriented to the entire life-
cycle, a suggestion posed at the outset of ILO discussions on part-time work
but rejected quickly (ILO, 1993a). It embraces ‘worker-time’ to reconcile
occupational and personal life, to encourage genuinely work-centered flex-
ibility, and to share employment (Supiot et al, 2001: 84; see also Fudge
and Vosko, 2001b). The Working Time Adjustment Act'® adopted in the
Netherlands, and discussed by Suzanne Burri in chapter 14 in this book,
uses this type of life-course approach. It grants employees a statutory right
not only to reduce but to extend working time unless an employer can
demonstrate that serious business reasons preclude the granting of such a
request.

Social drawing rights are this prototype’s response to the problem of min-
imum standards that the equal treatment model is ill equipped to address.
These rights are essentially a new type of social right related to work in gen-
eral (work in the family sphere, training work, voluntary work, self-
employment, working the public interest, etc) based on a prior contribution
to work, but ‘brought into effect by the free decision of the individual and
not as a result of risk’ (Supiot et al, 2001: 56, emphasis added). On the
question of status, the ‘beyond employment’ prototype also casts as central
the need for freedom to work under different statuses, without forfeiting
social rights and entitlements (Supiot et al, 2001: 10). It is concerned less
with quantitative changes, such as those documented in discussions on the
scope of the employment relationship, than with qualitative changes across
the employment relationship.

The vision for the gender contract is underdeveloped in ‘beyond employ-
ment’. Still, this prototype is attentive to the danger that the emerging social
and legal system of production ‘will be built along strongly biased gender
lines, discriminating against women from the standpoint of economic inde-
pendence and professional careers; and against men with respect to the
developments of bonds of affection and family relations’ (Supiot et al,
2001: 180).

It rejects a policy direction compelling workers to trade off precarious
conditions for the flexibility necessary to engage in unpaid caregiving, vol-
unteer work, training, or working in the public interest. Its explicit call for

16 The Dutch Act on Working Time Adjustment (Wet aanpassing arbeidsduur, Stb 2000, 114
en 115).
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high-quality opportunities for training and paid work for both men and
women, and its implied support for universal caregiving, suggest an
endorsement of a gender contract characterised by universal and integrated
earning, learning, and caregiving.

CONCLUSION

The ILO approach to new employment norms lies at a midpoint between
proposals to move ‘beyond employment’ and efforts to revive an employ-
ment norm based on wage earning, characterised by an inferior level of
labour and social protection. Its approach to the gender contract, in turn,
may be placed along a continuum defined by a male breadwinner/female
caregiver model at one end and a universal learner, earner, and caregiver
model at the other end. On this axis, the ILO approach more closely
approximates to the latter model. However, its orientation towards equal
treatment limits the ILO’s capacity to address the rise of precarious work.

The equal treatment model is forcing the stretching of the standard
employment relationship in the ILC to cover more employment situations,
but without altering fundamentally the male norm itself. In doing so, it is
fostering a shift to a ‘new’ dual-earner/female caregiver contract, where
there is greater equality between men and women in terms of occupational
choice as well as terms and conditions of work, at least among those who
are similarly situated. But, because this contract neglects fundamental
‘social structures of power’ (Fredman, 1997a: 15), it is unconcerned with
minimum standards and it leaves women the responsibility of caregiving.
The neglect of caregiving extends far beyond these instruments to interna-
tional labour regulation writ large, both in its organisation and its sub-
stance. In the ILC, as elsewhere, caregiving remains marginalised—a factor
decisive in shaping the gender of precarious work.






4

Promoting Precariousness? The
Response of EU Employment
Policies to Precarious Work

DIAMOND ASHIAGBOR

INTRODUCTION

to the phenomenon of precarious work against the backdrop of,

first, the various attempts to regulate or regularise atypical work in
its various forms; and second, the European Employment Strategy, which
promotes the use of non-standard forms of work as a means of boosting
labour supply.

There appear to be a number of differing, possibly conflicting, objectives
underlying the regulation in the EU of those forms of work that diverge
from the standard employment relationship. First, there is the desire to
increase the employment rate in the economy: the use of non-standard work
is promoted as a means of improving the human capital of those formerly
excluded from the labour market—in particular women—and encouraging
entry to the paid labour force. A second, related, objective is to enhance the
competitive efficiency of enterprises: the use of flexible work patterns and
flexible work organisation will, it is hoped, help to match the supply of
labour to the demands of employers for workers. A third objective has been
to improve or protect workers’ quality of working life, or their ‘work-life
balance’. Such regulatory objectives are being pursued within the overarch-
ing framework of the European Employment Strategy, through which the
EU is seeking to promote a ‘skilled, trained and adaptable workforce and
labour markets responsive to economic change’. Much of the employment
policy emerging from this strategy is dominated by a supply-side rhetoric,
and indeed a great deal of the policy discourse at EU level sees the spread
of what might be seen as precarious work (certainly, forms of employment
previously considered atypical or peripheral to mainstream patterns of
employment) as instrumental to the modernisation of European labour

THIS CHAPTER CONSIDERS the response of the European Union (EU)
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markets so that they can better match the changing demands of goods and
services markets. Although the European Employment Strategy calls on
member states to create not just ‘more’ but also ‘better’ jobs, it remains to
be seen whether the EU’ discourse on full employment can avoid the pur-
suit of higher labour market participation rates leading to low quality jobs,
and the encouragement of precarious jobs as a route to job creation. Such
promotion of non-standard forms of employment is of particular concern
in light of the ‘disincentive discourse’ prevalent within European economic
policy, which presents extensive work protection and social benefits as dis-
incentives to taking up work and thus as obstacles to job creation.

The original attempts, dating back to the 1980s, to regulate the whole
range of atypical work patterns foundered due to lack of political consen-
sus, and gave way to the disaggregation of forms of atypical/precarious
work and to discrete measures to regulate them, such as the directives on
part-time work, fixed-term work, and the proposed directive on temporary
agency work. These ‘framework’ directives do not aim at harmonisation,
but set out some of the goals of European social policy, leaving a space for
diversity and national self-regulation. However, by eschewing binding
norms and decentralising decision making, such regulatory techniques risk
privileging economic policy imperatives and job creation over social protec-
tion. In the absence of a sufficiently strong normative framework at EU
level to balance the ‘hard coordination’ mechanisms of economic policy (for
example, the Economic and Monetary Union (EMU)! and the Stability and
Growth Pact?), there is the danger that the requirements of competitiveness
and labour market flexibility will hamper efforts to incorporate a discourse
on ‘quality’ into the discourse on ‘quantity’, and impede the development
of worker-friendly responses to precarious work and the regulation of pre-
carious work in ways which could sustain that other key EU goal of ‘main-
streaming’ respect for equal opportunities.

I 'The EMU has been a (contested) goal of European integration since the early 1970s, tak-
ing the European Community (EC) or EU from a mere common market to an economic union,
in the complete unification of monetary and fiscal policies. EMU involves: (a) closer coordina-
tion of member states’ economic and monetary policies; (b) the establishment of a European
Central Bank; and (c) the replacement of national currencies by a single European currency—
the ‘Euro’. To date, all but three of the old member states have joined the Euro; the 10 new
member states that joined the EU on 1 May 2004 do not have a fixed timetable to join. Fiscal
restraint, stability-oriented macroeconomic policy, and structural reforms are Treaty obliga-
tions imposed on all member states.

2 The Stability and Growth Pact refers to a cluster of policies designed to ensure budgetary
discipline within EMU, by setting targets in order to constrain excessive levels of national debt
and excessive budget deficits, and imposing sanctions if a member state runs a budget deficit
of more than 3% of gross domestic product (GDP): see Resolution of the European Council
on the Stability and Growth Pact [1997] OJ C 236/1.
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DEFINING AND MEASURING PRECARIOUS EMPLOYMENT
IN THE EU

The absence of adequate international indicators of precariousness and the
prevalence of subjective social representations of employment precarious-
ness have led some scholars to spurn the search for ‘objective’ statistical
measures of precarious employment. Examples of the divergent social
understandings of precariousness are provided by a recent comparative
study of precarious work across five EU member states, the European Study
of Precarious Employment (ESOPE).? ESOPE researchers identified hetero-
geneous definitions and understandings of employment precariousness,
with differences between countries premised on different understandings of
what constitutes a ‘normal’ job. Public discourse in France, Spain, and Italy,
for example, can be seen to share a similar conception of the standard
employment relationship, at the core of which is a stable, open-ended con-
tract, with protection from unfair dismissal. This much is made explicit
through legislation, which regularises and entrenches such public under-
standings; for example, the Spanish Estatuto de los Trabajadores,* the
French Code du travail,’ and the Italian Statuto dei lavoratori.® Moreover,
social protests, such as the general strike in Italy in May 2002 over the
proposed labour market reforms of the Berlusconi government,’” further
illustrate the strong consensus within certain European countries over the
content of a ‘normal’ job, with all other types of employment being seen as
‘more or less exposed to “employment precariousness” of some sort’
(ESOPE, 2003: 13).

The lack of consensus between European countries is highlighted by the
case of the United Kingdom. Within the United Kingdom, in contrast to the
above-mentioned Latin European countries, there exists little public dis-
course around the notion of precariousness; the closest alternative is the ref-
erence in public discourse to ‘low-quality’ or ‘dead-end’ jobs. This contrast
with other European countries is partly explained by the fact that there has

3 ESOPE is a research project conducted by academics based in the five most populous EU
countries: France, Germany, Spain, Italy, and the UK. It is funded by the European
Commission.

4 Estatuto de los Trabajadores, Ley 8/1980, Boletin Official del Estado (Spanish Workers’
Statute, Law 8/1980 of 10 March 1980, Official Bulletin of the Spanish State).

5 Code du travail (French Labour Code), Journal Officiel, 1989. The first Labour Code was
promulgated between 1920 and 1927; the current one dates from 1973 but is continuously
updated by decree.

¢ Statuto dei lavoratori, Legge 300/1970, 20 maggio 1970, Gazzetta Ufficiale della
Repubblica Italiana, n 131 del 27 maggio 1970; (Italian Workers® Statute, Law 300/1970 of
20 May 1970, published in the Official Journal of the Italian Republic on 27 May 1970).

7 The most heavily contested part of the reforms was the proposed amendment to Article
18 of Law 300/1970 (the Statuto dei lavoratori or Workers’ Statute), which provides for rein-
statement of workers dismissed without just cause’ or ‘justifiable reason’ to replace reinstate-
ment with financial compensation for certain groups of workers.
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been such a dominant discourse of labour market flexibility within the
United Kingdom, a vision of labour market regulation that privileged the
employer’s freedom of contract over the terms on which labour was
engaged, as well as by the operation of the background rules of the com-
mon law framework (see Fredman, chapter 8 in this volume). With the reg-
ulation of the employment relationship rooted in the common law contract
of employment, wherein almost all types of employment contract are law-
ful, ‘atypical’ contracts have thus not required any particular permissive
legislation, resulting in a very broad public perception of ‘regular’ or ‘nor-
mal’ employment, which excludes only those ‘dead-end jobs’ of the lowest
quality.

Further, to date, there has been little explicit mention of ‘precariousness
of employment’ at EU level, in spite of the fact that EU social, employment,
and economic policy has been for some years concerned with precisely the
phenomenon of the social exclusion of unemployed, under-employed, and
marginalised workers, a social exclusion which is at the heart of the debate
on precarious work. Within the policy documentation of the European
Employment Strategy, a strategy which is intended to coordinate the nation-
al employment policies of the individual member states, one is hard-pressed
to find reference to ‘precarious’ work or employment, and, arguably, it is
very unlikely that this term could feature in the European Employment
Strategy in the near future (ESOPE, 2003: 18). However, this does not mean
that debates on precarious work and the gendered nature of such work have
no resonance within EU employment law and employment policy. Rather,
this concern is expressed as a desire to promote ‘high value’ jobs based on
‘high skill, high trust and high quality’ (Commission of the European
Communities (CEC), 1997a).

As an alternative to the search for ‘objective’ statistical measures of
employment precariousness, which could have meaningful resonance across
all EU countries, as well as within EU policy making, the ESOPE research
project suggests replacing the notion of employment precariousness with
more precise features or characteristics of employment relationships, such
as instability, insecurity, risk of unemployment, risk of working poverty,
low pay, bad health risks, and working conditions (ESOPE, 2002: 36). This
classification is similar to that other useful starting point for measurement
and comparison of precariousness across EU member states, the set of
guidelines provided by the International Labour Organization (ILO) study
in 1989, which suggested four dimensions along which to evaluate precar-
ious employment: job stability and security; working conditions; nature and
stability of income; and access to social protection (Rodgers and Rodgers,
1989; ESOPE, 2003).

This more functional approach to the understanding of precariousness
has gained ground within the European Commission, in particular (see
ESOPE, 2003: 18). Certainly, what one notices in policy discussions within
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the EU institutions and with the member states is the use of terms such as
‘low quality’, in a broad sense, or ‘social exclusion’ as proxies for precari-
ousness, partly because there is so much diversity in social conceptions of
precarious employment across EU countries (ESOPE, 2002).

However, in light of the broad employment objectives of the EU (see
below), there is a need for some consensus about how to categorise the phe-
nomenon of precarious employment, in order to develop policies to combat
it in the course of job creation. In the absence of a uniform definition of pre-
carious employment, studies of the European labour market by employ-
ment type have adopted various methodologies, including cluster analysis,
to measure the prevalence of low-skilled, low-quality, unstable employment
(CEC, 2003a: 138-42). What such analyses reveal is that women are typi-
cally clustered in jobs of poorer quality than those of men. In their report
for the European Commission on social precariousness and social integra-
tion, Duncan Gallie and Serge Paugam (2003: 65) found that this gender
difference remained constant between 1996 and 2001. A further finding
was that ‘[IJow task quality, higher levels of work pressure and job insecu-
rity undermined commitment to employment, reduced job satisfaction and
increased work-related stress’ (Gallie and Paugam, 2003: 110).

The Commission’s own research has identified three broad clusters into
which women’s employment falls: first, a cluster of highly skilled women in
supervisory or intermediate positions and high-paid permanent employ-
ment with access to training, working in non-manual, skilled occupations
in the private sector; second, a cluster of relatively younger, highly skilled,
highly paid women in non-manual, skilled occupations in the public sector
with relatively high access to training—the common feature of this cluster
across all member states is work in the public sector, with women some-
what more often in part-time employment, in temporary employment, and
in non-supervisory positions; third, a large cluster of low-skilled women in
low-paid, short-term or casual employment without access to training, in
manual, low-skilled or unskilled occupations, mainly in small private sector
firms in industry (CEC, 2003a: 140).

Adopting the more functional approach to the definition and measure-
ment of precariousness highlights the strongly gendered aspect of precari-
ous work within the EU. Viewed along the dimensions of job stability and
security, risk of unemployment, working conditions, stability of income and
the risk of working poverty, and access to social protection, it is worth not-
ing that whilst differences in employment and unemployment rates between
men and women across the EU have decreased in recent years, important
gaps remain (CEC, 2003b: 11). With the exception of Finland, Germany,
Ireland, Sweden, and the United Kingdom, women have higher rates of
unemployment in all member states, and higher rates of long-term unem-
ployment (CEC, 2003a: 24-25). In all member states of the EU prior to
enlargement, the proportion of employees on temporary contracts was
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higher for women than for men (Eurostat, 2002b; Franco and Winquist,
2002). Employees on temporary contracts are not only at considerably
higher risk of job loss and labour market exclusion, they also receive lower
wages than permanent employees with the same qualifications engaged in
the same work (CEC, 2003a: 129). Women are also over-represented in
low-income groups, accounting for almost 60 per cent of all those
employed in the lowest quintile (CEC, 2003b: 11).

In general, women are more likely than men to be engaged in non-stan-
dard employment, such as fixed-term and part-time work. Women predom-
inate in the numbers of those engaged in part-time work within the EU,
accounting for about 83 per cent of all part-time workers. Compared to 6.2
per cent of all employed men, for instance, 33.4 per cent of all employed
women work part time. Women’s employment shares in fixed-term employ-
ment also exceed female employment shares in total employment in all
member states except Germany (CEC, 2002b: 36). Although it is true that
part-time and fixed-term work can operate as bridges into the labour mar-
ket and facilitate labour market participation, the evidence is that employ-
ees under these forms of contracts ‘risk discrimination in pay and pensions
and have less [sic] opportunities to participate in continuous training and
to improve their career prospects’ (CEC, 2003b: 14).

However, to adopt the terminology used in British public policy-making,
there is a lack of joined-up government’ within the EU. Whilst there is
awareness within the European institutions of the feminisation of poverty—
arising in part from the gendered nature of precarious work, or work with-
out the protective embrace of employment protection legislation or social
protection systems—nevertheless, such awareness does not always filter
through to influence policy- and law-making in the area of employment and
labour market policy. The Commission proposal for a framework strategy
on gender equality, for example, recognised that many women do not have
equal access to social rights either because some of these rights are based on
‘an outdated male breadwinner model’ or because they do not take into
account that women predominantly carry the burden of having to reconcile
family and professional life (CEC, 2000: 9). This recognition is not, howev-
er, apparent in the policy recommendations emanating from those different
sections of, or constituencies within, the Commission whose responsibilities
include initiating and coordinating policy on active labour market policies
and employment creation.?

8 It is worth remembering, however, that the European Commission is not a straightfor-
wardly monolithic organisation which can speak with a single voice on any one policy issue.
It is an internally complex institution, comprised of a college (the Commissioners) and admin-
istrative units (the Directorates-General), which have considerable internal autonomy.
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THE EUROPEAN EMPLOYMENT STRATEGY AND
WOMEN’S PRECARIOUS WORK

From the perspective of an EU committed not only to reducing unemploy-
ment, but also to increasing employment, especially the labour market partic-
ipation of previously under-represented groups such as women, the gendered
nature of precarious employment represents a challenge. The difficulty lies in
increasing women’s labour market participation whilst remaining true to the
goal of ‘high skill, high trust and high quality’ employment in light of the evi-
dence that much of women’s employment has been clustered into precarious
jobs—those forms of non-standard or atypical work which have historically
been outside the scope of employment protection legislation and outside most
(national) schemes of social protection.

The guiding principles of EU employment policy, to promote a ‘skilled,
trained and adaptable workforce and labour markets responsive to eco-
nomic change’, contained in Article 125 of the European Community
Treaty, were forged in response to the economic and employment context
in the 1990s, in particular the sense of crisis pervading the Union. At the
time of the introduction of the Employment Title into the European
Community Treaty in 1997, unemployment remained ‘stubbornly high’, at
a rate of 10.8 per cent (CEC, 1997a: 1), more than double the US rate of
5.0 per cent.”

In response, the coordinated strategy for employment launched at the
Luxembourg European Council was structured around four main strategic
priorities, or ‘pillars’: improving employability; developing entrepreneur-
ship; encouraging adaptability in businesses and their employees; and
strengthening the policies for equal opportunities. Since the aim is to
achieve a ‘coordinated strategy’ for employment, rather than to impose a
common EU policy on the member states, what policy instruments were
adopted to achieve such goals? The core of the Employment Strategy, set
out in Articles 125 to 130 EC, is a power vested in the Union, supplemen-
tary to that of the member states, to promulgate common guidelines. The
elaboration and implementation of employment policy revolves around the
setting of guidelines, benchmarks, and indicators at European level, their
translation into national policies, and the periodic monitoring of such
implementation, mostly by means of peer review. The second strand of the
Employment Strategy (translation into national policies) involves action by
member states, which are obliged to report annually, in National Action
Plans for Employment (NAPs), on the principal measures taken to imple-
ment employment policy in light of the Union’s broad economic policy
guidelines (BEPG) and the Employment Guidelines.

¥ Eurostat, 1999. However, by June 2004, the EU unemployment rate had fallen to 8.1%
for the EU1S (but 9.1% for the EU25), compared with 5.6% for the United States (Eurostat,
2004b).
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Flexibility or adaptability of labour markets is central to this project, but
at least two notions of flexibility often exist in parallel. The Commission
describes the equal opportunities pillar as recognising ‘both the social need
to counter discrimination and inequalities between women and men, and
the economic loss resulting from not making full and effective use of the
productive capacities of all sections of the population’,'? suggesting the use
of non-standard work as a means of encouraging those formerly excluded
or discouraged from the labour market to (re)enter paid employment. This
was seen as particularly important in view of women’s low participation
rates historically: in 1997, the proportion of women employed in the EU
was around 51 per cent of women of working age, some 20 percentage
points below the rate for men (CEC, 1997b: 74), a gap which narrowed to
only 17.2 percentage points by 2003."" However, the Commission also
advocated the use of non-standard patterns of work and employment con-
tracts primarily because such flexibility of labour is seen as a logical
response to flexibility in goods and services markets.!?

Two examples should suffice to illustrate the centrality of ‘flexible’ or
‘atypical’ work to the European Employment Strategy. First, the
Employment Guidelines for 2002, which make reference to part-time work
as one of several types of flexible working arrangement that are essential to
encourage ‘active aging’ (Guideline 3), to help reconcile work and family
life (Guideline 17), and to promote modernisation of work organisation
more generally (Guideline 13). Further, the 2002 BEPG, with which the
Employment Guidelines must comply (Article 128(2) EC), stress the role of
part-time work in enhancing labour market efficiency and promoting
employment: ‘[l]Jabour markets have also tended to become more flexible,
as indicated by the large contribution of the development of part-time and
temporary employment to overall job creation.’!3

The Lisbon European Council in 2000 further sharpened the
Employment Strategy by setting the Union a new strategic goal for the next
decade: ‘to become the most competitive and dynamic knowledge-based

10 The Commission’s summaries of the four pillars are taken from DG-V on the European
Employment Strategy, online: http://europa.eu.int/comm/employment_social/empl&esf/
pilar_en.htm (date accessed: 19 September 2004).

1 CEC, 2004: 31. As the Joint Employment Report for 2001 argues, ‘A re-balancing of poli-
cies is essential to actively encourage women’s participation in the labour market, not only at
the point of entry, also especially at mid-career, to help women stay in the labour market
longer. Fundamental in this respect are the issues of equal pay, adequate care facilities com-
bined with reconciliation of work and family life, and lifelong learning’ (CEC, 2002a: 36).

12 CEC, 1997b. See also CEC, 1997a: 17: ‘Flexibility in product markets means flexibility at
the level of the firm. Such flexibility will require an increasing focus on new types of work
organisation, which may lead to more flexible patterns of working time. The “flexible firm”
should become the norm, not the exception.’

13 EC Council Recommendation 2002/549 of 21 June 2002 on the broad guidelines of the
economic policies of the Member States and the Community [2002] O] L 182/1, at 6.
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economy in the world capable of sustainable economic growth with more
and better jobs and greater social cohesion.”'* Over time, this goal has been
distilled into the three objectives of full employment, quality and productiv-
ity at work, and social cohesion and inclusion (CEC, 2003¢: 9-10). Whilst
there is no explicit definition of full employment, an indication is given in
the targets set for member states: raising the overall employment rate to as
close as possible to 70 per cent by 2010, and the female employment rate
to more than 60 per cent.!’ Lisbon is important in marking a shift in think-
ing, with the EU institutions drawing a clear link between economic,
employment, and social policy, indicating a political willingness to priori-
tise the ‘European social model’, by means of ‘activating’ the welfare state
and modernising social protection.!®

The modernisation of social protection envisaged by Lisbon and the ver-
sion of full employment here being promoted essentially mean a shift from
comprehensive employment protection and social benefits, towards an
emphasis on investment in human capital, thus improving ‘employability’
and equipping individuals to be self-sufficient. The conclusions of subse-
quent European summits devoted to employment issues serve to reinforce
this assessment of the Employment Strategy as a heavily supply-side orient-
ed policy that strongly echoes a workfare-inspired “Third Way’ approach.
For example, in order to ‘make work pay’ and encourage the search for
jobs, member states are urged to review aspects of tax and benefit systems
such as the conditionality of benefits, eligibility, duration, the replacement
rate, the availability of in-work benefits, the use of tax credits, administra-
tive systems, and management rigour.!” The work ethic—the obligation,
even, to accept work—is accordingly to be fortified by making prolonged
reliance on benefits either impossible or less desirable.

14 Presidency Conclusions, Lisbon European Council, 23 and 24 March 2000, Bull EU-
3/2000, 7—17, at para 5 (Lisbon European Council).

15 Lisbon European Council, above n 14, at para 30. The Stockholm European Council set
intermediate targets, aiming for employment rates of 67% overall and 57% for women, by
January 2005, as well as a new target of 50% employment for older workers (aged 55 to 64)
by 2010: Presidency Conclusions, Stockholm European Council, 23 and 24 March 2001, Bull
EU-3/2001, 1—40, at para 9.

16 The phrase ‘European Social Model’ is used so often in discussions of European social/
employment policy as if it does not require definition. However, the Commission’s Communi-
cation on ‘quality’ in employment and social protection does state that ‘[q]uality is at the heart
of the European social model’, a model linked with continually rising productivity and living
standards, and benefits that are widely shared. The model is ‘distinguished from others by its
framework and design, and by the nature, focus and distribution of the policies. ... funding is
mainly public in Europe, and much more private in the US’ (CEC, 2001a: 3 and 35).

17 Presidency Conclusions, Barcelona European Council, 15 and 16 March 2002, Bull EU
3/2002, 156, at para 32. The employability discourse within EU employment policy bears an
uncanny resemblance to the policy prescriptions urged on the EU by the international finan-
cial institutions (IFI), most strongly advocated by the OECD (1994b), but also by the IMF
(1999a). For an analysis of the IFD’s labour market flexibility discourse, see Rittich, in chapter
2 of this volume.
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WHAT DOES THE EUROPEAN UNION’S EMPLOYMENT POLICY
AGENDA MEAN FOR POLICIES ON PRECARIOUS WORK?

Precarious Work and ‘Quality’ in Employment

As mentioned above, the EU employment and social policy discourse does
not make explicit use of the language of ‘precariousness’ in order to address
the social phenomenon of marginal employment; the main proxies for pre-
carious employment and its social consequences are ‘quality’ in employ-
ment and ‘social inclusion’. Adopting terminology that resonates with the
ILO’s call for ‘decent work’ (ILO, 1999), the Presidency Conclusions of the
Lisbon European Council prioritised not just ‘more’ but ‘better’ jobs and
‘greater social cohesion’.

The Lisbon, Stockholm, and Nice European Councils all affirmed the
importance of ‘better’ jobs or ‘quality’ in employment. With regard to
‘quality’, the Commission views this as a ‘relative and a multi-dimensional
concept’, which involves taking into account factors such as the wider work
environment and the specific characteristics of the job; the characteristics
the employee brings to the job; and the subjective evaluation (job satisfac-
tion) of these characteristics by the individual worker. Accordingly, a broad
approach to quality in work implies not only pay and minimum standards
but attention to the character of individual jobs and the character of the
wider work environment including how the labour market works as a
whole, particularly with respect to movement between jobs, and in and out
of the labour market (CEC, 2001a: 7).

Whilst generally dismissing fears that increasing employment in the serv-
ice sector would lead to a proliferation of dead-end jobs of low quality
(CEC, 2001a: 9), the Commission’s upbeat assessment of the harmonious
interaction between social and economic policy does acknowledge that new
and flexible employment patterns may conflict with some of the main
dimensions of job quality, especially in jobs that combine low or no skills
with temporary or precarious status and a lack of career development
opportunities. The challenge becomes to ‘combine flexibility with security
in ways that benefit workers and companies alike’ (CEC, 2001a: 9).18

The language used assumes a harmonious interaction, or ‘synergy’ bet-
ween quality and new patterns of atypical, flexible, or non-standard work.
For example, in order to meet the challenge of combining flexibility with

18 Modernising the labour market so as to achieve a balance between flexibility and securi-
ty—*flexicurity’>—has long been a key theme of Dutch labour market policy, which has influ-
enced EU policy discourse. One of the main legislative measures to achieve this balance in the
Netherlands has been the Flexibility and Security Act (Wet flexibiliteit en zekerbeid), which
came into force in January 1999. See Burri in chapter 14 of this volume; see also Wilthagen,
1998.
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security, the Employment Guidelines for 2002 urged member states to
‘examine the possibility of incorporating in national law more flexible types
of contract, and ensure that those working under new flexible contracts
enjoy adequate security and higher occupational status, compatible with the
needs of business and the aspirations of workers.”!” The reference to ‘ade-
quate security’ for those workers in atypical or non-standard forms of
employment is recognition of the historical exclusion of atypical workers
from employment protection; often, the very purpose of atypical work was
to provide a way of circumventing legislative and collective regulations, and
their associated costs (Jeffrey, 1998: 210). This dilemma, highlighting a dis-
tinction between ‘good’ and ‘bad’ types of atypical work, was evident in the
Joint Employment Report for 1999, which praised the attempts made to
reconcile flexibility with security referred to in member states’ implementa-
tion reports, whilst also noting that ‘this trend towards increased flexibili-
ty has reached an excessive proportion in Spain, where more than 90% of
new contracts are temporary with a high rate of turnover’ (CEC, 1999: para
4.3, emphasis added). Repeated annual Employment in Europe reports have
analysed quality in work in European labour markets, finding wages—as
well as job security, access to training, and career development—to be ‘cru-
cial determinants of both subjective job satisfaction and objective job qual-
ity.” The conclusion of the report for 2003 is that:

[w]hile according to these criteria, the majority of jobs in the EU are of relative-
ly high quality, up to a quarter of Europeans remain in jobs of relatively low qual-
ity, having either low pay, and/or a lack of job security, access to training or
career development.

(European Commission, 2003b: 126; emphasis added)

The European Employment Strategy thus has to steer a difficult path
between two opposing perspectives on the utility of what is variously
described as ‘atypical’, ‘non-standard’, ‘marginal’, or ‘precarious’ work. On
the one hand, there is the view that atypical work serves a bridging func-
tion, providing an entry route to the standard employment contract for
labour market ‘outsiders’. On the other hand, there is the view that atypi-
cal work is a trap, leading to the marginalisation of atypical workers, with
temporary and part-time workers being kept within a segmented and
peripheral labour market (see Buechtemann and Quack, 1989; Gash,
2003). This is an area where, in the discourse of the European Commission
at least, one can point to a virtuous circle. The policy documents speak of
the synergies between quality in work, productivity, and employment, with
the EU’s most recent annual employment report asserting that quality in

19 EC Council Decision 2002/177 of 18 February 2002 on guidelines for Member States’
employment policies for the year 2002 [2002] OJ L 60/60, at 67.
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work and subjective job satisfaction are positively correlated with employ-
ment performance and labour market participation. In particular, for
women, ‘greater shares of jobs of higher quality are associated with higher
female labour force participation and employment’ (European
Commission, 2003a: 10). Improvements in the quality of work are viewed
instrumentally in the European employment policy discourse, as having a
key role to play in increasing labour force participation.

To use the terminology adopted within the EU institutions, the protection
of women in various forms of precarious employment and the task of ensur-
ing that their work contributes to the wider goal of employment creation
would require the reconciliation of the ‘adaptability’ goal, with the ‘equal
opportunities’ goal. In particular, the following dimensions must be recog-
nised and safeguarded:

intrinsic quality at work, skills, lifelong learning and career development, gender
equality, health and safety at work, flexibility and security, inclusion and access
to the labour market, work organisation and work-life balance, social dialogue
and worker involvement, diversity and non-discrimination, and overall work per-
formance.?’

Post-Lisbon, in an effort to promote ‘better’ not just ‘more’ jobs, there has
been a shift to measuring ‘qualitative’ aspects of employment, where hith-
erto the emphasis had been on observing quantitative indicators. As a way
to balance the quantitative indicators which had previously dominated the
coordination of national employment policies, the European Commission
identified ten ‘dimensions’ of job quality in its Communication in 2001
(CEC, 2001a). For each of these, one or more indicators have been pro-
posed, and were adopted at the Laeken summit in December 2001,%! as a
means of assessing the quality of work in Europe and of monitoring its evo-
lution over time.

A review of progress in 2003 concluded that, whilst there had been some
improvements, for example, in rising levels of educational attainment and
skills, nevertheless, there was ‘scope for considerable improvement under
each of the ten dimensions of quality’ (European Commission, 2003b: 3).
Using the classification of jobs suggested in Employment in Europe 2001
(CEC, 2001b), the share of ‘low-quality jobs’ in the EU remained virtually
constant in the second half of the 1990s. According to this classification,
three main job types were distinguished: ‘high-quality jobs’, which, in addi-
tion to reasonable pay, offer either job security or access to training and
career development; low-pay/low-productivity jobs, namely jobs with gross

20 EC Council Decision (2003/578/EC) of 22 July 2003 on guidelines for the employment
policies of the Member States, [2003] OJ L 197/13.

21 Presidency Conclusions, Laeken European Council, 14 and 15 December 2001, Bull EU-
12/2001, 1-26 (Laeken European Council).
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hourly wages of less than 75 per cent of the country-specific median; and
‘dead-end jobs’, ie jobs which, independently of their pay level, offer neither
job security nor access to training or career development (European
Commission, 2003a: 127).

To return to the ‘virtuous circle’, the post-Lisbon aim of reconciling eco-
nomic, employment, and social policy is reinforced by the assertion that
there is a ‘positive link’ between overall employment performance and job
quality: for example, that those who move from unemployment to jobs of
low quality, in particular jobs without training opportunities, often remain
at high risk of becoming unemployed again, with almost a third of these
workers out of work again a year later, in comparison to around 10 per cent
of those taking up jobs of high quality (European Commission, 2003b: 6).
However, it is not clear how quality in employment, along the dimensions
mentioned above, is to be reconciled with the requirements of full employ-
ment, since this is understood in the EU discourse to require a reposi-
tioning of welfare state provision and employment protection away from
‘protecting’ those in jobs towards ‘facilitating” workers’ employability and
mobility between jobs. The Lisbon version of full employment would
appear to necessitate greater wage flexibility in the form of increased labour
cost dispersion, and relaxation of the ‘overly restrictive elements of employ-
ment protection legislation’;?? in all, a risk of privileging quantity over qual-
ity, as evidenced, for example, by the declaration by the Laeken European
Council that ‘[w]e must accelerate our efforts to achieve by 2010 the 70%
employment rate agreed in Lisbon. That must be the first objective of the
European Employment Strategy.’?3

Precarious Work and ‘Social Inclusion’

Within EU policy discourse, another proxy term for precarious employment
and its social consequences is the phenomenon of ‘social exclusion’. The
development of policies to combat poverty and to promote social inclusion
has been on the European policy agenda since the Lisbon Summit, as part
of the Union’s goal of ‘modernising the European social model by investing
in people and building an active welfare state.’?*

As with ‘precariousness’, there is an absence of commonly defined and
agreed indicators on poverty at EU level, with member states using differ-
ent definitions for measuring and characterising current levels of poverty

22 EC Council Recommendation of 25 June 2003 on the Broad Guidelines of the Economic
Policies of the Member States and the Community for the period 2003—2005 (Luxembourg:
EC, 2003), at para 2.2.

23 Laeken European Council, above n 21, at para 23.

24 Although the need to tackle poverty more generally has been on the agenda of the EC and
EU since the first Social Action Plan of 1974: see Armstrong, 2003: 174—75.
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and social exclusion. Most member states, however, refer to the key indica-
tor of the ‘risk of poverty’ rate, central factors of which are unemployment
(especially when long term), low income, low-quality employment, home-
lessness, weak health, immigration, few qualifications and early school
leaving, gender inequality, discrimination and racism, disability, old age,
family break-ups, drug abuse and alcoholism, and living in an area of mul-
tiple disadvantage (CEC, 2001c: 7).

The modus operandi of the Employment Strategy—a Joint Report, the
establishment of common indicators, and then the submission of NAPs—
was crystallised at the Lisbon European Council and identified as a form of
governance (the open method of coordination, or OMC) that could have
greater application beyond employment policy. This iterative, soft law
process, employing the use of guidelines, benchmarks, and indicators, has
accordingly been applied to combating poverty and social exclusion. It was
agreed that member states should coordinate their policies for fighting
poverty and social exclusion on the basis of an OMC combining common
objectives, national action plans, and common indicators, with the aim of
promoting more ambitious and effective policy strategies for social inclu-
sion (CEC and Council, 2004: 3).2°

Although the term ‘precarious work’ is not often employed within EU
discourse, EU policies to combat social exclusion nevertheless place a great
deal of emphasis on improving participation in economic activity and on
strengthening fragile attachments to the labour market, as the following
definitions illustrate:

Social exclusion is a process whereby certain individuals are pushed to the edge
of society and prevented from participating fully by virtue of their poverty, or
lack of basic competencies and lifelong learning opportunities, or as a result of
discrimination. This distances them from job, income and education opportuni-
ties as well as social and community networks and activities ...

Social inclusion is a process which ensures that those at risk of poverty and social
exclusion gain the opportunities and resources necessary to participate fully in
economic, social and cultural life and to enjoy a standard of living and well-being
that is considered normal in the society in which they live.

(CEC and Council, 2004: 8)

Whilst the EU’s employment policy provides the overarching framework for
the formulation of specific policies for the integration of disadvantaged
groups in the labour market, its social inclusion policy focuses on action

25 In due course, the Lacken European Council in December 2001 reported how the first
Joint Report on Social Inclusion and the establishment of a set of common indicators had fur-
thered the policy defined at Lisbon for eradicating poverty and promoting social inclusion:
Laeken European Council, above n 21, at para 28.
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that facilitates participation in employment for those individuals, groups
and communities who are most distant from the labour market (CEC and
Council, 2004: 43).

At the risk of oversimplification, a central part of the policy to combat
social exclusion replicates the initiatives to ensure full employment, starting
from the premise that work is the best way out of poverty. So, whilst the
key priorities of social inclusion policy include decent housing, quality
health, preventing early school-leaving, and so on, nevertheless, many of
the social cohesion and social inclusion objectives touch on social and
labour market integration. Accordingly, the NAPs for social inclusion must
be closely coordinated with the NAPs for employment, and both plans
should be read together to get a fuller picture of the measures being taken
to combat social exclusion through participation in the labour market
(CEC and Council, 2004: 43). In turn, the Employment Strategy itself is
increasingly concerned with the objective of an inclusive labour market,
with many of the employment guidelines touching on social and labour
market integration, for instance: active and preventative measures for the
unemployed and inactive; promoting integration of and combating discrim-
ination against people at a disadvantage in the labour market; promoting
the development of human capital and lifelong learning; making work pay
through incentives to enhance work attractiveness; and gender equality.2®

This shift from passive management of mass and long-term unemploy-
ment towards the greater encouragement of job acquisition and labour
market attachment has major implications for women engaged either in
precarious work or outside the paid employment force. Just as the search
for ‘quality’ in employment risks being undermined in the attainment of a
particular form of full employment, similarly there is the danger that pre-
carious workers, underemployed or unemployed workers, namely the
‘socially excluded’, are to be ‘included’ by being required (through the
removal of ‘disincentives’ in tax and benefits systems) to undertake paid
employment, even if that is employment of low quality.

REGULATING OR REGULARISING PRECARIOUS WORK

What does it mean for the regulation of women’s precarious work that the
regulatory frameworks within the EU adopt the language of ‘quality of
jobs” and ‘social inclusion’? Can such means of framing the phenomenon of
precarious employment be effective to regularise these forms of employ-
ment and protect women engaged in precarious work?

26 EC Council Decision 2003/578 of 22 July 2003 on guidelines for the employment policies
of the Member States [2003] OJ L 197/13.
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The EU’s response to precarious work has been located within the con-
text of its employment policy, which is committed to the achievement of full
employment. However, as Eddy Lee points out, any definition of full
employment must also include notions of what constitutes an acceptable
job (Lee, 1997: 47). In the EU context, the emphasis on quality in work and
social inclusiveness are therefore crucial to balance the weight given to full
employment, but it is questionable whether the appeal to quality and inclu-
sion are sufficient to redress the economic imperative of increasing labour
market participation. I would argue that there are insufficiently strong sub-
stantive employment protection norms to guarantee high-quality employ-
ment. Indeed, one of the reasons why the political commitment to full
employment had waned in recent decades was that it was tied to the exis-
tence of labour markets contained within national boundaries, to a belief in
Keynesian macroeconomics, and, most importantly, to conventions of social
responsibility—in particular, that the state would underwrite job security or
provide income security—which are all now fragmenting (Strath, 2001).

The Lisbon version of full employment shies away from a full-blooded
commitment to extending labour standards and social protection to previ-
ously unprotected (non-standard) workers. Instead, these workers are to
achieve employment security by virtue of making themselves more employ-
able. Further, in the modern welfare state, member states are urged to with-
draw from a commitment to providing income guarantees in the form of
generous unemployment insurance or social benefits. In terms of employ-
ment protection law, the lack of substantive ‘bite’ to measures that might
otherwise provide security to workers in precarious jobs can be seen in the
new generation of directives, which aim to protect atypical workers.

The ‘Atypical’ Work Directives

Forms of work previously regarded as marginal or atypical—such as part-
time work, fixed-term work, agency work, and home working—are mov-
ing to the centre of EU discourse on employment regulation. Whilst the use
of non-standard patterns of work and employment contracts has been
advocated by some within the EU because such labour flexibility is seen as
a logical response to flexibility in goods and services markets, this econom-
ic justification for liberalising labour markets contrasts with the rationales
given in the debates leading up to the adoption of the Part-time Work
Directive and the Fixed-term Work Directive, which stressed the equality of
treatment of atypical workers.?”

27 EC Council Directive 97/81 of 15 December 1997 concerning the framework agreement
on part-time working [1997] OJ L 14/9; EC Council Directive 99/70 of 28 June 1999 concern-
ing the framework agreement on fixed-term work [1999] OJ L 175/43.
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The stated aims of the Part-time Work Directive are, first and foremost,
to provide for the removal of discrimination against part-time workers and
to improve the quality of part-time work; second, to facilitate the develop-
ment of part-time work on a voluntary basis; and only third to contribute
to the flexible organisation of working time in a manner which takes into
account the needs of employers and workers. The aims of the Fixed-term
Work Directive are to improve the quality of fixed-term work by ensuring
the principle of non-discrimination and to establish a framework to prevent
abuse arising from the use of successive fixed-term employment contracts
or relationships. It is noteworthy that, in contrast to the Part-time Work
Directive, the Fixed-term Work Directive is not steeped in the discourse of
promoting this form of atypical work. This is a reminder of the position
adopted by the European Trade Union Confederation during the social
partners’ negotiations over the proposed directive, and also by the
Commission, that fixed-term work is a low quality form of employment,
the use of which should be limited (see Murray, 1999a).%8

Has something been lost in the separate treatment of the different forms
of atypical work, and in the form that such regulation has taken? In the
1997 Green Paper on Partnership for a New Organisation of Work, the
Commission envisaged the need to move ‘from rigid and compulsory sys-
tems of statutory regulations to more open and flexible legal frameworks’
(CEC, 1997b: 44). The preference seems to be to leave regulation of the
social field to agreements between the social partners, which are seen as
being somehow less interventionist.”” As a result of the desire for a ‘light
touch’ to regulation, the regulatory techniques adopted within the atypical
work directives thus far enacted would appear to fall halfway between soft
law and hard law, as traditionally understood. Both directives, products of
the social dialogue procedure, are departures from the ‘classic’ Community
method of law-making—a style of law-making established in founding
Treaties, wherein the Commission has sole right of initiative; the European
Parliament has an increasingly important voice, the Council of Ministers
takes the final decision, and the resulting Community hard law is enforced
by the Court of Justice.

Not only does the process by which the atypical work directives are draft-
ed differ from the ‘classic’ Community method, the actual content of the

28 Similarly, the aims of the draft Temporary Work Directive are to ensure the protection of
temporary workers and to improve quality of temporary work by ensuring non-discrimina-
tion, as well as to establish a framework for the use of temporary work to contribute to cre-
ating jobs: Amended proposal for a directive on working conditions for temporary workers,
Brussels, COM (2002) 701 final.

29 Such agreements are the product of the social dialogue procedure (Articles 136—39 EC)
under which the Commission is obliged to consult with the social partners (representatives of
management and labour) prior to the submission of legislative proposals. The social partners,
if they so wish, can then negotiate ‘collective agreements’ which are subsequently transformed
into binding directives by virtue of Council decisions.
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framework directives so far produced has eschewed the prescriptive
approach traditionally favoured in directives. The atypical work directives
simply give legal effect to the unamended social partners’ agreements; they
were not subject to the usual drafting process for EC legislation, leading to
vaguely worded principles, and details to be filled in by member states
(Jeffery, 1998). An example of this in the Fixed-term Work Directive is the
decision to leave it to each member state to determine ‘the conditions under
which fixed-term contracts shall be regarded as successive’; further, clause
5(3) of the social partners’ agreement leading to the Part-time Work
Directive urges that employers should ‘give consideration to requests’ by
workers to transfer between part-time and full-time work. Would greater
use of hard law, such as the granting of a positive right to transfer between
part-time and full-time work, better meet the objective of improving or pro-
tecting workers’ quality of working life and reducing the precariousness of
such non-standard work? A more positive perspective on the two directives
is that by setting minimum standards, they represent a form of framework
regulation which is suited to the social policy area since it leaves so much
room for diversity in member states to take account of national social and
economic differences.

With regard to improving the quality of such atypical work, the Joint
Employment Report for 2001 noted a general trend towards new and flex-
ible forms of work, facilitating the introduction and use of fixed-term con-
tracts, temporary work, and part-time work through collective agreements.
These measures, however, tended to adopt a narrow approach to work
organisation—typically, with member states restricting their activities to the
minimum required to implement the atypical work directives and the
Working Time Directive’—with “little focus on the quality of work> (CEC,
2002a, 32-33).

The inability of member states to reconcile quality of part-time and fixed-
term work with the objective of creating employment raises the question of
the extent to which such non-standard work is truly voluntary. Indeed, in
the EU as a whole, more than half of all employees on temporary con-
tracts—equivalent to 7 per cent of all employees—would have preferred a
permanent job but could not find one (European Commission, 2003a: 127).
In this context, temporary work (employment on fixed- or short-term
contracts) is particularly important, not least because job security and
employment stability are key determinants of both job satisfaction and
job quality, and are central to reducing the precariousness of work. The
Commission’s own report on trends in employment found little evidence
that quality in work and employment stability had improved over the sec-
ond half of the 1990s: ‘Despite the strong employment performance

30 EC Working Time Directive 93/104 [1993] O] L 307/18.
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observed in European labour markets ... recent data on the evolution of
both subjective job satisfaction and objective job quality over this period do
in many cases not indicate significant changes in quality in work’ (CEC,
2003a: 151).3! Thus, an increase in the employment rate brought about by
an increase in the use of temporary contracts or involuntary part-time work
can be problematic, given the aim of ensuring quality in employment, since
both these forms of atypical work are generally related to strong degrees of
workers’ dissatisfaction with their jobs.

CONCLUSIONS: SOFT REGULATION AND PRECARIOUS WORK

Alongside the functional approach adopted within the EU to the definition
and measurement of precarious work, there also exists a preference for pro-
cedural norms over substantive standards. As discussed above, numerous
indicators of quality in work are now embedded within the Employment
Strategy, such that member states are judged by how successfully they meet
targets in relation to factors such as the percentage of undeclared work, the
numbers of working poor, job satisfaction rates, the gender pay gap, and
rates of gender segregation.3? Similarly, with regard to those aspects of pre-
carious work that fall within the rubric of social inclusion, member states
are subject not to hard law requirements to meet certain substantive stan-
dards, but to the soft law expectations of the benchmarking and peer review
process at the heart of the OMC.

Are the policy instruments adopted, namely the ‘soft regulation’ of the
OMUC, sufficient to tackle the social exclusion of those women who are
unemployed, underemployed, or engaged in non-standard work? The OMC
holds out great promise as a new form of governance that has the potential
to overturn the assumption that labour standards in the form of (judicially)
enforceable hard law are the only means to ensure security for workers in
an era of labour market flexibility. However, after more than six years of
OMC in the employment policy field, the policy experimentation permitted
by this new governance method, whilst ostensibly conferring greater legiti-
macy on the EU to act due to the responsive nature of this regulation, nev-
ertheless runs the risk of relegating worker protection to a poor second
place behind employment creation.

Whilst hard law measures do exist, for example, in the atypical work direc-
tives, their effectiveness in bringing workers in non-standard employment

31 This reinforces the earlier finding that ‘changing forms of employment and ever-tighter
rhythms of work have prevented working conditions from improving’ (CEC, 2001b: 65—66).

32 Employment indicators have grown in number, type, and complexity from the relatively
straightforward first generation of indicators in 1997, numbering eight in total, to over 60
indicators in 2004: CEC, 2004: 97—-116.



96 Diamond Ashiaghor

within the scope of employment protection legislation or social protection
systems is questionable. Even with the development of indicators to evalu-
ate quality in work and social inclusion, there remain difficulties in recon-
ciling the promotion of flexibility and wage dispersion, on the one hand,
with the labour standards necessary to achieve work of ‘high skill, high
trust and high quality’, on the other. This is likely to continue to be the case
as long as labour standards such as gender equality are seen as means to a
particular goal (full employment and competitiveness) rather than as goals
in themselves.

What does appear to offer some hope for the protection of women
engaged in non-standard work is the development of a gender mainstream-
ing approach, which requires gender equality issues to be built into all pol-
icy programmes, at all stages by the actors normally involved in policy-
making (CEC, 2000; Rubery, 2002; Rubery et al, 2004). This would mean,
for example, that a gender perspective would have to be incorporated into
EU measures to prevent and combat social exclusion, particularly in view
of the increasing feminisation of poverty. As the employment guidelines for
2003-05 suggest, gender mainstreaming in employment policy would
require particular attention to be given to reconciling work and family life,
notably through the provision of care services for children and other depen-
dants, encouraging the sharing of family and professional responsibilities,
and facilitating return to work after a period of absence. Further, there is
the need not just to remove financial ‘disincentives’ from women entering
the labour market (such as taxation systems and the gender pay gap), but
also to improve working arrangements, with measures to boost the attrac-
tiveness of part-time work and facilitate career breaks and flexible working
(European Commission, 2004: 47).

However, as the latest Joint Employment Report (CEC, 2004a) points
out, with the exception of Sweden, gender mainstreaming continues to be
weak and non-systematic, lacking gender impact assessment of existing sys-
tems and new policy proposals. Whilst the gender mainstreaming approach
has served to consolidate the position of equal opportunities as a mainstay
of the EU Employment Strategy, nevertheless, national level policy makers
have yet to internalise the full implications of a mainstreaming approach:
for example, few NAPs articulate the tensions between competitive flexibil-
ity and worker-protective flexibility from the perspective of the gender
impact, or consider the specific circumstances and requirements of women
workers when developing strategies for organisational change (see Webster,
2001: 37).

As with the OMC, gender mainstreaming provides a new governance
mechanism that offers an alternative to the traditional ‘command and con-
trol’ techniques of the EU, which seem increasingly ill suited to the regula-
tion of complex fields and of diverse jurisdictions. Such new regulatory
techniques can lead to the creation of norms which are responsive—due in



EU Employment Policies and Precarious Work 97

part to the process of partnership, deliberation, and participation—but they
also highlight the conundrum of enforceability in the absence of hard law:
namely, how to ensure member states comply with their soft law obligations
to mainstream gender equality into employment and social inclusion poli-
cies, and to minimise the precariousness of non-standard employment for
women.
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Time to Dream? Flexibility, Families,
and the Regulation of Working Time

JOANNE CONAGHAN

... when we Home are come,

Alas! we find our work but just begun;

So many Things for our Attendance call,

Has we ten Hands we could employ them all.

... Our toil and labour daily so extreme,
That we have hardly ever Time to dream™

INTRODUCTION

T IS REMARKABLE how the words of an eighteenth-century washer-

woman still resonate with her twenty-first century counterparts. Women

have no more time to dream now than they had then. The promise of a
world in which sweeping technological advances would shorten working
hours and create greater leisure time has not materialised. The ‘new econo-
my’ remains one in which time to dream is a commodity which only the
most affluent—women and men—can afford to buy.

This chapter reflects upon the relationship between work and time in the
wake of the continued absence of a time to dream. The object is to probe
the conceptual and discursive boundaries of our understanding of working
time, in particular, by assessing the impact of recent developments in work-
ing time regulation in Britain through the broader lens of law’s role in the
construction of working time norms. These norms are arguably crucial to
our understanding of ‘work’ and ‘workers’, and a primary reference point
in the classification of some workers and/or forms of work as ‘atypical’,
‘contingent’ or ‘precarious’. Time norms therefore have concrete privileging
and exclusionary effects with, inter alia, gendered consequences (Smith,

* Mary Collier, Washer-woman from Petersfield, Hampshire in The Woman’s Labour; an

epistle to Mr Stephen Duck in answer to his late poem The Thresher’s Labour (1739, 10-11),
reproduced in Thompson (1991, 381)
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2002). Moreover, although appearing to emerge spontaneously from the
discourses and practices of management, working time norms are, to a
significant extent, the product of legal regulation.! One impact of the new
economy has been to disrupt conventional norms of working time, captured
in the idea of the full-time, long-term job. While this is widely perceived to
have led to the ‘feminisation’ of working time norms in favour of more pre-
carious arrangements (Fudge and Owens, chapter 1 in this volume), it has
also opened up a space where the question of how working time is delineat-
ed and by whom has come to the fore. In this space issues relating to the
organisation of work and family life are seen to collide. An obvious ques-
tion is how far the fallout from such a collision can produce benefits for
workers, and the potential role for law in this process. More broadly, the
challenge to and disruption of working time norms raise fundamental ques-
tions about how we understand and construe work.

This chapter proceeds as follows. It begins with the story of two women
whose brief encounter with law over changes in their working hours signals
the onset of an apparent convergence between gender, work, and time now
a hallmark of the new economy. It then draws upon EP Thompson’s analy-
sis of work and time in the context of the transition from feudalism to cap-
italism in Britain. Here, the focus is on the gendered aspects of Thompson’s
analysis—which, while present, are fairly undeveloped—with a view to pro-
viding a theoretical framework through which to critique current under-
standings of work and time, as expressed in British working time laws. The
chapter then tracks the development of working time norms over key peri-
ods of regulation (and deregulation), locating contemporary developments
within a broader historical context. Throughout the exploration, a central
concern is to consider closely the relationship between working time and
the construction and maintenance of gendered social norms. The chapter
concludes by considering law’s role in the construction of new working time
norms, in particular, the extent to which law contributes to the production
of precarious forms of work with gendered distributive consequences.

LORD DENNING ON (GENDER), WORK AND TIME

In 1974, two women police clerks, who lost their jobs for refusing to accept
changes in their working hours, failed in their claims for redundancy pay.?

! Legal regulation of working time may take a number of forms, including: (1) standardised
limits on the working day/week/year; (2) restrictions on the scheduling of work (limits on shift
work, provision for rests, breaks, etc); (3) regulation aimed at the protection of particular
groups of workers, eg women and/or children; (4) the regulation of ‘new’ working time
arrangements, eg part-time work, temporary work, and/or leave provisions (Bosch, 1999).
Legally prescribed norms operate alongside voluntary and customary norms (including those
derived from collective bargaining) to establish particular working time regimes.

2 Jobhnson v Nottinghamshire Combined Police Authority, [1974] ICR 170 (Johnson).
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The women had worked together for over 20 years on a standard five-day
week, commencing at 9.30 am and ending at 5.00 pm. The police authori-
ty, in pursuit of efficiency gains, sought to introduce a shift system, requir-
ing them to work separate shifts, from 8.00 am to 1.00 pm and from 1.00
pm to 8.00 pm, alternating weekly. The women refused to accept the new
working hours because they clashed with their domestic responsibilities.
They were dismissed and replaced, embarking subsequently on claims for
redundancy pay.

At issue was the question of whether the women’s dismissals arose from a
redundancy situation. A redundancy occurred, inter alia, where a dismissal
could be attributed to the fact that ‘the requirements of [a] business for
employees to carry out work of a particular kind have ceased or dimin-
ished.”3 Thus, what had to be determined was whether the changes in the
women’s hours of work effected a change in the kind of work they did.
Could it properly be said that ‘work of a particular kind’ had ceased? The
Court of Appeal thought not, holding that where the tasks carried out
remained the same the fact that they were performed at different hours did
not generally suffice to change the character or kind of work.* Moreover,
Lord Denning cautioned against a wide interpretation of redundancy in this
context, suggesting it could encroach unduly on the freedom of management
to take sound business decisions: ‘... an employer is entitled to reorganise his
business so as to improve its efficiency and, in so doing, to propose to his
staff a change in their terms and conditions of employment; and to dispense
with their services if they do not agree.”® Lord Denning viewed the determi-
nation of working hours as falling squarely within an employer’s ‘entitle-
ments’ in this respect.

One can reflect almost sentimentally upon the efforts of Mrs Johnson
and Mrs Dutton to preserve their working hours. Their story is a symbol-
ic representation of a moment of collision between the old world of work
and the new, a moment when standardisation gave way to flexibility,
when core working practices were displaced by more contingent arrange-
ments, when working time began to assume a vital significance in the on-
going process of economic restructuring. Against this background, it is
interesting to revisit the Court of Appeal’s stance on the relationship
between work and time. What is striking is how little weight their
Lordships place on time as a characterising feature of work. For them,

3 Redundancy Payments Act 1965, s 1(2)(b) (emphasis added). The same definition can now
be found in the Employment Rights Act 1996 (ERA 1996), s 139.

4 Above n 2 at 178B-D (per Cairns LJ). His Lordship acknowledged that in some cases
work and time might be so integrally related as to affect the character of the work, citing the
example of a night nurse whose work might be ‘different from that of a day nurse’ (178D).

5 Ibid at 176F-G (per Denning LJ).
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time is not intrinsic to work but tangential; hence their decision not to
recognise a redundancy situation when the hours of work are radically
altered. In fact, when Johnson was decided, this point was arguable in
law. The existing case-law was scant and inconsistent and at least one
prior decision clearly held that a change in working hours could give rise
to a redundancy situation.® Moreover, as the applicants’ counsel argued,
there was some indication that Parliament viewed time as a fundamental
aspect of work, evidenced in the legal requirement that working hours be
included in the written statement of particulars which employers were
obliged to distribute to their employees.” Thus, when the matter was con-
sidered, what attributes were deemed relevant to a determination of the
‘kind of work’ and whether time was properly among them was at least
an open question.®

What was not open was the issue of who determines hours of work. The
idea that the interests of employers should give way to the personal needs
of employees, that employer ‘entitlements’ should be compromised by
employee concerns was quite alien to this Court. Thus, the time regime
which underpinned the Court of Appeal’s decision was unequivocally one
set by employers and driven solely by their interests. And it is within this nor-
mative framework of the primacy of employer interest that flexible working
arrangements have subsequently developed, arrangements in which (ironical-
ly) time has become a key indicator of the type or kind of work. Indeed, it is
now common to categorise work expressly in terms of time as, for example,
when we speak of full-time, part-time, fixed-term, or temporary work, all of
which are time-referential. Even where time is not the sole or express classify-
ing feature of work, it is generally an important dimension of work’s charac-
terisation: the number of working hours and the time the work is performed
undoubtedly go to the question of whether particular types of work may be
characterised as ‘atypical’, ‘non-standard’, ‘contingent’, or ‘precarious’.’

Thus, in the new flexible workplace, it seems more difficult to discount time
as a relevant feature of the ‘kind of work” or to say that time is not generally

6 See Pollock v Victor Value (Holdings) Ltd (1967), 2 ITR 338 (Pollock), considered by
Lord Denning in Johnson, above n 2 at 167D-E, and also involving a dismissal in the context
of a clash between working hours and an employee’s domestic responsibilities.

7 At that time, the obligation to issue employees with written statements of particulars was
governed by the Contracts of Employment Act 1972; see now ERA 1996, s 1.

8 Subsequent case-law has for the most part confirmed the judicial stance taken in Johnson.
See in particular Lesney Products ¢& Co Ltd v Nolan, [1977] ICR 235 (Lesney), in which Lord
Denning adopted similar, managerially oriented reasoning. A number of cases have, however,
found that night work can be different in kind to day work, eg MacFisheries Ltd v Findley,
[1985] ICR 160 (MacFisheries).

 For a discussion of these terms, see Fudge and Owens in chapter 1 of this volume.
Obviously, features other than time may also inform such characterisations of work, including
where the work is performed (offsite/in the home) and how the worker—employer relationship
is conceived (contracting out/agency/self-employment arrangements).
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a defining feature of what a job is. On the contrary, time and work now
appear closely interrelated. Of course, one can continue to distinguish them
at an abstract conceptual level (as their Lordships do) but, contextually and
culturally, our understandings of time and work are quite difficult to disen-
tangle. Moreover, this is arguably not such a recent phenomenon. Writing
in 1967, social historian EP Thompson'? charted the relationship between
changing apprehensions of time and the organisation of work during the
transition to industrial capitalism. Thompson’s essay demonstrates that our
understanding of time is not universal but contingent and culturally embed-
ded. Perceptions of time are strongly shaped by the environment in which
we live and labour and, simultaneously, by the social relations which shape
that environment. Moreover, changes in the way in which we work may
effect or necessitate changes in how we perceive time: the two concepts are
to an extent interconstitutive of one another. And, because our understand-
ings of time and work are so deeply enmeshed, control over time is often
crucial in struggles for self-determination in work. This was apparent in
nineteenth-century campaigns for a shorter working day and remains so in
current efforts to make flexibility serve worker interests. It is also at the
crux of the dispute between Mrs Johnson and Mrs Dutton and their
employers.

There is a further dimension to Jobhnson inviting reassessment, and that
is the gender dimension, the fact that the court’s deliberations about the
relationship between work and time take place against the backdrop of two
women’s struggle to secure some redress for concrete disadvantages sus-
tained as a consequence of gendered social arrangements which limit their
availability for and access to paid work. In retrospect, one is struck by the
casual way in which the women’s need to reconcile work and family respon-
sibilities is discounted as a relevant feature of their legal position. For exam-
ple, while Lord Denning acknowledges that the women have ‘good reason’
for refusing to accept the new working hours, endorsing their willingness to
place family duties above work-based considerations,'! he does not view
the women’s dilemma as any concern of their employers. Likewise, the
argument of John Bowyer, counsel for the applicants, that ‘as a matter of
policy, if redundancy payment is not payable in a situation like the present
it will reduce the value of the scheme for many women workers’,'? falls
entirely on deaf ears.

Were this issue to arise now, Nottinghamshire police authority might well
be met by a claim of indirect sex discrimination under the Sex Discrimination

10 In an essay first published in (1967) Past and Present 38 and reproduced in a collection
of the author’s essays in 1991.

" Above n 2 at 175D.

12 Ibid, at 173E.
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Act 19753 and, possibly, an unfair dismissal claim.'* More generally, the
assumption that pervades Johnson—that conflicts between work and fami-
ly obligations fall outside the scope of legitimate managerial considera-
tion—is now seriously open to question. This is particularly so in the United
Kingdom, where the past few years have witnessed the vigorous state pur-
suit of ‘family-friendly’ policies designed to effect a fundamental ‘change
[in] the culture of relations in and at work ...to reflect a new relationship
between work and family life.” (Blair, 1998)

In the light of these developments, Jobhnson represents a portentous con-
vergence of gender, work, and time, presaging new challenges by workers
to the organisation of working time during a period of intense labour mar-
ket restructuring. And it is no coincidence that gender, work, and time come
together here; historically, as we shall see, they have always been closely
aligned. For this reason, gender offers a particular lens through which we
can not only better understand the relationship, historical and contempo-
rary, between work and time, but also more fully appreciate, in a legal con-
text at least, the possibilities for disrupting and reshaping that relationship
in ways that deliver not precariousness, but rather arrangements which gen-
uinely enhance the opportunities for workers to engage in decent work.!®

EP THOMPSON ON (GENDER) WORK AND TIME

In ‘Time, work-discipline and industrial capitalism’, Thompson explores
the relationship between changing apprehensions of time and rhythms of
work in early industrial capitalism (1991). He argues that the period saw a
shift from notations of time around ‘task-orientation’, where time is meas-
ured according to the tasks to be done, to ‘timed work’, where tasks become
subject to the discipline of time, which is in turn broken up into smaller and
smaller units of measurement. This effects significant changes in patterns of
work, from pre-industrial labour, where the rhythm of work varies according
to natural cycles (day, season, life) and the immediacy of needs (producing

13 See Edwards v London Underground (No 2), [1998] IRLR 364 (CA) (Edwards), in which
a London underground train driver successfully claimed that a proposed shift system with
which she could not comply for family reasons constituted indirect sex discrimination (dis-
cussed in Conaghan, 2000).

14 Although unfair dismissal protection had been introduced in 1971, Mrs Dutton and Mrs
Johnson did not plead it, probably because the law was then so underdeveloped. Were they to
do so now, the decision to dismiss would be subject to the requirement that the employer acted
reasonably, which, in the context of economic dismissals, has been interpreted to require the
adoption of fair procedures, including consultation and consideration of suitable alternative
employment: Williams v Compare Maxam, [1982] ICR 156 (Williams). However, where pro-
posals to reorganise the workplace are shown to be based on sound business reasons, the deter-
mination of the fairness of any dismissals that result does not tend to give much weight to the
disadvantages which reorganisation imposes on employees: Richmond Precision Engineering
Ltd. v Pearce, [1985] IRLR 179 (Richmond Precision Engineering).

15 On ‘decent work’ as a normative ideal, see Owens, 2002.
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less regular, more diffuse work patterns), to industrial labour which demands
much greater predictability as well as exclusivity in work patterns. Thompson
argues that this shift from task orientation to timed work cannot be under-
stood solely in terms of technological advances in techniques of time meas-
urement but must also be understood within the broader context of the
transition from feudalism to capitalism:

What we are examining here are not only changes in manufacturing technique
which demand greater synchronisation of labour and a greater exactitude of time-
routines in any society; but also those changes as they were lived through in nas-
cent industrial capitalism. We are concerned simultaneously with time-sense in its
technological conditioning, and with time-measurement as a means of labour
exploitation.

(Thompson, 1991: 383)

Thompson highlights a number of distinct features of this new timed work
regime. First, time becomes currency: as Thompson observes, ‘it is not
passed but spent’ (1991, 359). Moreover, time-thrift norms emerge as a
dominant feature of working life, indeed of life in general: ‘in mature capi-
talist society, all time must be consumed, marketed, put to use’ (1991: 395).
In a sense, Thompson is saying, we have lost the ability merely to pass time.
Second, the transition to timed work signals a relinquishing of control by
the worker over the conduct and fruits of his labour, for it is precisely in the
context of dependent labour—when a distinction is drawn between the
worker’s time and the employer’s—that time becomes money: ‘the employ-
er must use the time of his labour and see it is not wasted: not the task but
the value of time when reduced to money is dominant’ (1991: 359). A timed
work regime thus creates the conditions for struggle between capitalists and
workers over the allocation of time, specifically about how time is divided
between work and other activities.'® This leads to the third distinct feature
of a timed work regime, the emergence of a greater demarcation between
‘work’ and ‘life’. Under task orientation, labour, family and social activities
are easily intermingled but timed work generally requires their separation
in order to maximise the use of the time the employer has bought. Under
timed work, life is presumed to carry on elsewhere. Thus, Thompson’s
analysis directly links the transition from task orientation to timed work to

16 Marx, in his analysis in Capital (vol 1, 1983) of the working day, compares the compul-
sion of the capitalist to consume the worker’s time with the bloodsucking of a vampire (224)
or the ‘hunger of a werewolf’ (233). He continues:

capital ... usurps the time for growth, development and healthy maintenance of the body. It
steals the time required for the consumption of fresh air and sunlight. It niggles over meal-
time ... it reduces the sound sleep (252);

Hence it is that in the history of capitalist production, the determination of what is a work-
ing day, presents itself as the result of a struggle, a struggle between collective capital ... and
collective labour (225).
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the emergence of a separation, physical and conceptual, between work and
family life.

What are the gender implications of this transition? In particular, how
does Thompson’s analysis improve our understanding of the gendering
effects of working time norms? Thompson himself has very little to say
about gender but, to his credit, he does say something. In particular, he
acknowledges the difficulties working women faced adjusting to a timed
work regime given their continued care responsibilities (1991: 381).
Thompson notes that, while paid work gradually succumbed to the disci-
pline of time, unpaid labour in the home remained task-oriented, further
adding to the weight of the burden carried by women. He goes on to
observe:

This remains true to this day ... the rhythms of women’s work in the home are
not wholly attuned to the measurement of the clock. The mother of young chil-
dren has an imperfect sense of time and attends to other human tides. She has not
yet altogether moved out of the conventions of ‘pre-industrial’ society.

(1991: 381-82)

Thompson’s observation of the task orientation of care work may go some
way to explaining why such work, particularly in an unpaid context, is not
regarded as productive of value. It also sheds some interesting light on the
difficulties paid care workers have in conforming to models of employment
and in accessing legal entitlements that accompany employment status. For
example, live-in carers are often exempt from working time regulation, in
part because their residential status makes the demarcation of a clear
boundary between work and life difficult, if not impossible, to draw!’; but
the task orientation of care work is problematic even in a non-residential
context. There is almost always a sense in which, in the provision of care,
completing the task and putting in the time do not quite coalesce.
Thompson’s analysis pinpoints a recognisable tension between the quality
of care and its subjection to disciplines of time and cost: put simply, our
expectations of care are task- not time-governed.

What remains missing from Thompson’s analysis of the transition from
task orientation to timed work is acknowledgement of the reliance of such
a transition upon a particular gender division of labour. For workers to be
free to engage in timed work, arrangements must be in place to ensure that
other essential activities—particularly tasks associated with reproduction
and the rearing of children—continue to be carried out.!® There are many

17 See Mundlak, 2005 for a comparative study of time norms governing live-in workers.

18 Obviously, caring work extends beyond the care of children to include, for example, look-
ing after the sick, disabled, and elderly. However, from a purely functional perspective, eg from
a perspective that considers the value of care to capitalists seeking to exploit labour, it is the
reproduction of the workforce which is most essential.
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ways in which this might be done—there is nothing ‘natural’ about the
arrangement that emerged in which men were free to labour on a timed
work basis while women assumed primary responsibility for reproductive
tasks—but the arrangement did serve the purpose of providing a supply of
workers who, by virtue of being unencumbered by care responsibilities,'”
could commit their time exclusively, predictably and over the long term, to
the benefit of their employers. In other words, it is not just that a timed
work paradigm operates to exclude or restrict the ability of (mainly)
women with care responsibilities to participate in paid work. It is also that
such a paradigm is only possible because women assume those responsibil-
ities. Women’s unpaid labour is a crucial enabling feature of the transition
from task orientation to timed work. In particular, it effects the necessary
demarcation between ‘work’ and ‘life’ which a timed work regime requires.

Looking forward (from 1967), Thompson identifies the erosion of the
work-life boundary as a potential indicator of a positive shift in our appre-
hension of time, away from the dominant notion of how best to ‘use’ time
towards a perception of time which allows us to experience its unpurposive
passing: ‘People might have to relearn some of the arts of living lost in the
industrial revolution, how to fill the interstices of their day with enriched,
more leisurely, personal and social relations, how to break down once more
the barriers between work and life’ (1991: 401). Yet, while the ever-increas-
ing participation of women with care responsibilities in the twenty-first cen-
tury labour market, and the impact of this participation on the gendered
allocation of working time might be said to have precipitated precisely the
kind of breakdown in the work-life dichotomy that Thompson favourably
anticipates, it has not brought with it anything resembling a return to lost
arts of living, if by that we understand a retreat from the dominance of a
timed work regime and a growth in the understanding of and capacity to
experience time as anything other than in woefully short supply. While a
preoccupation with the need to reconcile work and family obligations, to
yield a better balance between work and life, is clearly a key feature of cur-
rent labour policy and discourse across a range of states and within a vari-
ety of political and institutional contexts, it cannot really be said that work
and life are coming together in the sense understood by Thompson. Indeed,
what arguably is happening is that time norms are being deployed to ensure
the continued separation of work and life, to effect clear demarcations
between work time and life time, through, for example, the emergence of a
range of working time packages as well as enhanced, more diverse leave
arrangements. It is in part for this reason that time has become more signif-
icant as a feature of work’s classification: the conflict between work and

19 An arrangement sometimes characterised as a ‘gender contract’ (see eg Fudge, 2005, and
Vosko, chapter 3 in this volume).
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family, which women’s increased workplace participation has occasioned,
has not so much displaced a timed work regime as forced the adaptation
of working time norms to ensure its continuance. This process of adapta-
tion and its consequences—for women workers in particular—will now be
considered against the background of a broader historical account of the
legal regulation of working time.

THE LEGAL REGULATION OF WORKING TIME IN BRITAIN

The legal regulation of working time can be subdivided into three histori-
cal stages: (1) the introduction in the nineteenth century of protective legis-
lation governing the hours of work of women and children in factories; (2)
the deregulation of working time following the abolition of protective leg-
islation in the 1980s; and (3) the development of new legal norms of work-
ing time in the 1990s primarily in the context of work-life policies. Under
each working time regime, gender is a central feature. Moreover, at each
stage, the need to ensure a functional balance between work and life limits
the freedom of employers unilaterally to determine working time.

The Origins of Modern Working Time Regulation: Gender-specific
Protective Legislation

A central concern of Thompson’s analysis was to tease out the various ways
in which the demands of early industrial capitalism forced the labouring
classes to assume new time-compliant working habits. ‘In the first stage,” he
observes, ‘we find simple resistance. But in the next stage, as the new time-
discipline is imposed so the workers begin to fight not against time but
about it’ (Thompson, 1991: 388, emphasis added). Thus, the mid-nine-
teenth-century struggle for shorter working hours marks the beginning of
the end of the process of transition to a timed work regime. It also witness-
es the emergence of a role for law in mediating the competing demands of
workers and capitalists over time.?? It is therefore unsurprising to discover

20 This is not to suggest that the role of law was neutral—clearly workers had little purchase
on the political process at this time and lawmakers very much reflected broader power rela-
tions in society. However, in the context of working time, law was arguably a necessary brake
on the time-devouring and potentially self-destructive tendencies of capitalism. As Marx
argued,

the working day has a maximum limit. It cannot be prolonged beyond a certain point. This
maximum limit is conditioned by two things. First by the physical bounds of labour power
... a man can only expend a definite quantity of his vital force ... besides these purely phys-
ical limitations, the extension of the working day encounters moral ones. The labourer
needs time for satisfying his intellectual and social wants ...

(Marx, 1983: 233).
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that for much of the nineteenth century working time was a central focus
of political and legal struggle, with working hours a frequent subject of par-
liamentary debate. What is more remarkable is the form which legislation
on working time eventually took, in particular, the gender-specificity of the
regulation of adult factory workers in nineteenth- and twentieth-century
Britain.

To understand why gender featured so prominently in the legal regulation
of factory working time requires, inter alia, an awareness of the origins of
working time regulation and the social, cultural and economic circum-
stances in which it emerged. From the outset, the campaign for shorter
working hours, manifest in particular by the Ten Hours Movement of the
1830s and 1840s, took place against the backdrop of a growing allegiance
among the educated and commercial classes to the tenets of political econ-
omy, characterised by adherence to principles of contractualism, free trade
and the laissez-faire state. In this context, demands for general limits on the
working day met with deep political opposition. By contrast, arguments
for limiting the working hours of ‘vulnerable’ groups of workers—for
example, women and children—were better received, as it was not consid-
ered inconsistent with the predominantly liberal outlook to protect those
who did not possess the (contractual) capacity to protect themselves.?!
Allied with arguments about the immorality of depriving children of the
benefits of family life and subjecting them to the full harshness of the
factory regime,?? the Ten Hours Movement secured its first victory in
the Factories Act 1833, limiting the working hours of young people and
providing for the appointment of a factory inspectorate (Wedderburn,
1965: 157).

The first example of gender-specific legislation was the Mines Regulation
Act 1842, which prohibited the employment of women and children under-
ground. Again, moral concerns, particularly about the corrupting influences
of women and men working in close proximity, combined with the appease-
ment of liberal scruples through the designation of women as less than ‘free
agents’, to push the legislation through with fairly limited opposition. This
was quickly followed by the Ten Hours Act 1844, restricting the working
hours of women in the textile industry for the first time. Over the course of
the century, the scope of protection gradually spread to other industries,
until eventually, in the Factory Act Extension Act 1867 it was applied to
women and children in factories and workshops generally, thereafter estab-
lishing the basic model for twentieth-century regulation. Thus, before its
repeal in 1986, Part VI of the Factories Act 1961, together with the Hours

21 However, Walby notes the ‘principled’ objection of many manufacturers to restrictions on
the freedom even of women to contract (1986: 122ff).
22 The chief proponent here was Lord Ashley, later Earl of Shaftsbury.
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of Employment (Conventions) Act 1936, placed restrictions on the hours
women worked, the frequency and length of intervals and breaks, overtime,
night work, weekend work, and work during annual holidays.?

There has been much debate about the significance of gender-specific
protective legislation within the broader context of the on-going conflict
between capital and labour over time. It is widely acknowledged, for exam-
ple, that many in the early Labour movement viewed women’s legislative
protection as a means of securing the practical extension of similar protec-
tion to men as, where the two sexes worked together, it was often uneco-
nomical to keep factories open for male workers alone. This is clearly the
view of Marx, who hailed the Factories Acts as a victory for the British
working class: ‘It was the first time that ... the political economy of the mid-
dle class succumbed to the political economy of the working class’ (repro-
duced in Kamenka, 1983: 362). Likewise, the Webbs are thought to have
endorsed a strategy of fighting for a shorter working day by campaigning
for women’s legal protection, famously citing the remarks of one trade
unionist that the men’s battle for shorter working hours was fought ‘from
behind the women’s petticoats’ (Wedderburn, 1965: 162).

On the other hand, it has also been speculated that the restrictions on
women’s working hours were an attempt on the part of working men to
exclude women from areas of competition for paid work, suggesting that
the Factories Acts privileged the interests of working men over working
women (Walby, 1986). There is certainly evidence that this was an issue
among men and women trade unionists, particularly at the time of debate
over further extension of protective legislation in the 1870s.2* There are
also signs that the development of the legislation was influenced by views
about the proper scope of women’s social role. For example, in the early
factory movement, a view is clearly detectable, expressed by Lord Ashley,
Marx, and Engels, that men not women should be the breadwinners of
the family. Engels observed that a man’s demotion from this particular
role ‘unsexes’ him (Engels, 1977: 163),2° while a Deputation to Sir Robert
Peel in 1842 described it as ‘... a reversion of the order of nature and of

23 Under s 7 of the Sex Discrimination Act 1986, these provisions ‘ceased to have effect
except in relation to young persons’. Section 7 also repealed certain provisions in the Mines
and Quarries Act 1954 relating to the employment of women above ground. The section took
effect in 1987, although night work restrictions continued to apply until 1988. Some regula-
tion of the working time of children and young persons remained; see further below n 35.

24 For example, Emma Paterson, founder of the Women’s Protective and Provident League
in 1874 and the first woman to attend the TUC in 1875, was a vociferous opponent of the leg-
islation, insisting that the proper way to improve women’s working conditions was through
collective organisation. She also maintained that protective legislation perpetuated the idea
that women, like children, could not protect themselves (Paterson, 1874).

25 Although elsewhere Engels recognised paid work as crucial to women’s economic emanci-
pation (Engels, 1962: 233).
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providence—a return to a state of barbarism in which the woman does the
work while the man looks idly on’ (reproduced in Hollis, 1979: 76).

This focus on the effect of women’s employment on family life relies in
part on patriarchal endorsements of women’s ‘natural’ role as carers, but
is also expressive of a concern—of Marx and Engels in particular—with
the assault which early capitalism inflicted on the quality of working-
class life. Both writers, for example, comment on the high rate of infant
mortality, which Marx directly attributes to the employment of mothers
away from the home ‘... and to the neglect and maltreatment consequent
upon her absence’ (Marx, 1983: 375). Marx appears to be identifying
childcare as a social problem arising from the separation of home and
work in early industrial capitalism. This suggests that protective legisla-
tion may at least in part be understood as an early ‘family-friendly’ pol-
icy, that is, as an attempt by the state and/or the working class to pre-
serve the proper functioning of the reproductive sphere in the wake of a
capitalist onslaught on its form and operation. Whether we conceive of
this in Marx’s terms, as an attempt to preserve a better quality of life fast
being eroded by social and economic organisation, or, as has been posit-
ed by some feminists, for example, Walby, as an effort by working-class
men to re-establish the patriarchal family form threatened by women’s
employment in factories,® in any case, the presence of a particular gen-
dered conception of family life within early debates around protective
legislation is undeniable.

By the end of the century, the focus had shifted to a broader emphasis on
the welfare of women and children. This welfarist concern is one important
reason why many women, for example, defended protective legislation in
the early twentieth century (see eg, Hutchins and Harrison, 1926).
However, like earlier emphases on family life, the basic underlying assump-
tion of a welfarist approach was to justify restrictions on women’s employ-
ment on the grounds of their biological and social functions as reproducers
and rearers of children.

Thus, conceptions of gender, gender difference, and the relationship
between work and family life were at the heart of debate and struggle over
the regulation of factory working time. Moreover, this struggle created a
space in which particular gendered norms of working time eventually
emerged and crystallised in the form of the full-time male breadwinner
earning a family wage. Moreover, within this time regime, while much of
women’s employment became subject to formal legal restrictions, men were
able to craft for themselves, through collective bargaining arrangements,
more beneficial working time norms, including the financial privileges

26 Cf Humphries (1981), who argues against such an interpretation in the context of a
detailed study of the Mines Regulation Act 1842.
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attached to overtime and night work.?” It was only in the second half of the
twentieth century, when this (by then traditional) model of work came
under threat in the wake of an increased industrial demand for labour
market flexibility, that gendered legal norms of working time which had
governed British workplaces for over a century became subject to serious
critical reassessment.

The Deregulation of Working Time

Gender-specific protective legislation was abolished by the Sex Dis-
crimination Act 1986. At that time, the legislation affected the hours of
work of about 1.3 million women workers, approximately 45 per cent of
the (then) female manual labour force.2® Although presented as a gender
equality measure, thus lending it an element of progressiveness, the removal
of restrictions on women’s hours of work corresponded with the active pur-
suit by the (then) Conservative Government of a programme of deregula-
tion aimed at freeing the labour market from the ‘rigidities’ imposed by
employment legislation and the ‘restrictive practices’ of trade unions.?’
Unsurprisingly, therefore, the strategy met with a mixed response. While the
main employers’ organisation, the Confederation of British Industry (CBI),
welcomed the abolition of the legislation, the Trades Union Congress (TUC)
advocated its retention. The Equal Opportunities Commission (EOC) had
recommended abolition of the provisions in 1979 on the ground that they
limited women’s employment opportunities. Consequently, it welcomed
repeal, although its approval was qualified because of reservations about
the government’s failure to ensure that affected workers were not unduly
disadvantaged (EOC, 1979: chapters 3, 4, and 96). Meanwhile, the National

27 Nor did these arrangements necessarily result in shorter working days for women. As
Simon Deakin and Gillian Morris observe, ‘women workers covered by the Acts frequently
worked longer hours than men who had the protection of shop-floor or trade-level agreements
setting a nine or nine and a half hour day’ (1998: 308).

For an account of the collective regulation of working time in twentieth-century Britain, see
Barnard et al, 2003: 227-28.

28 And about 17% of the entire female workforce (Equal Opportunities Commission,
1979: 23).

29 For a useful account of Conservative neoliberal policies during this period, see Deakin and
Morris, 2001: 32-46. The stated aim in abolishing the Factories legislation was to get rid of
‘unnecessary restrictions on women’s hours of work’ (Cmnd 9571, Lifting the Burden (July
1985, para 5.10)), a strategy which simultaneously purported to promote equal opportunities
and minimise the burden of regulation on employers. However, Lord Wedderburn’s comments
at the time may be a better reflection of how the measure was perceived, eg as ‘more concerned
to relieve business of burdens than [to] proffer real social equality to women’ (Wedderburn,
1986: 408).
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Council of Civil Liberties, which had opposed the EOC Report when it was
first published (Coussins, 1979), described the prospect of repeal as ‘cata-
strophic’, while, in the House of Commons, it was decried by the
Opposition as a ‘licence to exploit’.3°

At the heart of debate over the abolition of the Factories legislation lurked
a series of familiar tensions—between sameness and difference of treatment
of men and women, between deregulation and social protection, and
between middle-class and working-class concerns.! However, overriding all
other considerations was a government determination to foster the econom-
ic, political and legal conditions in which flexible working practices could
thrive. This entailed, inter alia, a movement away from a preoccupation with
the standardisation of working time, characterised in nineteenth-century
struggles over the length of the working day, towards the cultivation of more
diverse working time norms within a broader climate of decollectivisation
and casualisation of labour.

The pursuit of labour market flexibility may be viewed as a response to
wider economic changes occurring at that time. These included greater mar-
ket fluctuation, accelerated technological development, closer integration of
domestic and world economies, and a change in the focus of production
away from high-volume mass production to smaller, more differentiated
products, prompting a process of labour market restructuring in most
developed economies during the late twentieth century. In the United
Kingdom, studies carried out in the 1980s already revealed the increasing
utilisation by managers of ‘non-standard’ working practices, including part-
time, temporary, agency, and self-employed arrangements (Atkinson, 1987;
Hakim, 1987). This trend received particular attention in Atkinson’s influ-
ential articulation of the ‘flexible firm’ as an emerging managerial strategy,
with its division between ‘core’ and ‘periphery’ workers and its emphasis
upon internal labour market flexibility (Atkinson, 1984).32 Within this dis-
cursive context, working time emerged as central. The need for managerial
strategies to raise levels of productivity in a more competitive, increasingly
global economic environment characterised by fluctuating and insecure
markets required, inter alia, numerical flexibility, that is, the enhanced abil-
ity of employers to adjust the number of workers and the times they worked
as market conditions varied, and in particular to dispense with workers dur-
ing slack periods and call upon them when demand intensified (Atkinson,

30 See Legislative Assembly, Hansard (22 October 1986) at 1260.

31 The feminist movement has often been divided along social class lines on the issue of pro-
tective factory legislation—see Banks, 1981: chapters 7 and 9.

32 The extent to which Atkinson’s flexible firm actually constituted a concrete strategy
adopted by managers at the time has been contested (see eg Hunter et al, 1993). However, it
is not disputed that the period in question witnessed a significant growth in flexible forms of
employment.
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1984). The legal removal of working time restrictions fell squarely within a
policy agenda aimed at strengthening managerial freedom in this regard
and was part of a broader Conservative attack on the level of social protec-
tion. Thus, during the same period, access to unfair dismissal protection
was substantially restricted (with particularly dire consequences for the job
security of workers who failed to correspond to the standard norm of full-
time, long-term employment),33 maternity rights were curtailed (Conaghan
and Chudleigh, 1987), and wage protection mechanisms (in the form of
Wages Councils governing the level of pay in particular low-paid sectors)
were weakened, and eventually removed altogether.’* In addition, as
Jobnson illustrates, the judiciary had already embarked on a path with
regard to redundancy protection which limited the scope for workers legal-
ly to challenge unilaterally imposed changes in their working time. Allied
with a substantial drop in unionisation and collective bargaining coverage,
to which Conservative policies undoubtedly contributed (Brown et al,
1997), the end result was the almost total absence of any form of working
time regulation in Britain from 1987 until the introduction of new Working
Time Regulations in 19983 within a legal climate of declining social pro-
tection for workers engaged in non-standard working time arrangements.
How may we characterise the timed work regime that emerged in the
wake of Conservative deregulation? First, this was a working time regime
affirming unequivocally the prerogative power of management to determine
working time, reflecting and reinforcing the stance taken by Lord Denning
in Johnson. The primary policy emphasis was on the need for greater
employer flexibility, not on flexibility for employees. Although the ideologi-
cal backdrop to the Conservative political stance acknowledged the validity
of employee choice, captured in an allegiance to freedom of contract as the
preferred model of the employment relation, the practical effect of such def-
erence to contract in the context of an (almost always) unequal bargaining

33 The unfair dismissal provisions already included restrictions on the ability of part-time,
fixed-term, and/or casual workers to access protection. By extending the qualifying period
from six months to two years, the government successfully excluded a number of additional
workers from the scope of protection. Needless to say, the distributive effects of such legal lim-
itations were profoundly gendered, producing challenges to their legal validity in the 1990s
(discussed below).

34 See respectively the Wages Act 1986 and the Trade Union Reform and Employment Rights
Act 1993.

35 On the Working Time Regulations 1998, SI 1998/1833, and their legal progenitor, the EC
Council Directive of 23 November 1993 concerning certain aspects of the organisation of
working time, [1993] O] L 307/18 (see below). Some vestiges of working time regulation
remained after 1986. Controls on the working hours of young people were not removed until
the Employment Act 1989. Legislation prohibiting the employment of children continued, as
did controls on the employment of young people under school-leaving age. These are now gov-
erned by the EC Directive 94/33 of 22 June 1994 on the protection of young people at work
and implementing Regulations (see below). In addition, the opening hours of shops, including
substantial limits on Sunday opening, continued until the Sunday Trading Act 1994.
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relationship was the unilateral power of employers to determine working
time arrangements. In circumstances in which a substantial number of
workers were legally beyond the scope of employment protection while
simultaneously deprived of collective representation—whether by virtue of
their lack of employment status3¢ or because of the inhospitable legal and
political climate for unions then prevailing—the net effect was the legal pro-
duction of favourable conditions for the promotion of precarious work,
that is, work characterised by non-standard working time arrangements
accompanied by low levels of pay, increased job insecurity, and limited
worker control.

It is tempting to view deregulation as a kind of return to the working time
arrangements against which the Factory Acts were directed. However, while
no doubt including shades of its nineteenth-century counterpart, the emer-
gence in Britain of a flexible regime of working time is better understood in
its own terms. According to Thompson’s analysis, the primary task of early
industrialists was to discipline workers by standardising working time, thus
displacing the task-oriented and often highly irregular approach to labour
which had characterised the pre-industrial period.3” By contrast, the object
of Conservative policy in the 1980s was not to standardise time norms but
to weaken them, and to facilitate the adoption by managers of diverse
arrangements according to their particular economic needs. This prompted
a retreat from a standardised approach to the length and scheduling of the
working day—during this period, the number of actual working hours sub-
stantially increased, especially among male workers, as did the number of
unsocial hours worked (Rubery et al, 1998; see also Marsh, 1991)—but what
characterises the period more particularly is greater dispersion of working
hours, indicative of the erosion of ‘standard’ working time in favour of diver-
gent working time arrangements (Rubery et al, 1998: 75-78).38

According to Jill Rubery ez al (1998), this tendency towards dispersal in
British working time norms is not necessarily identifiable in other European
countries during the same period, and certainly not to the same extent.
Highlighting significant differences in patterns of working time across
countries, they suggest a correlation between particular working time
norms and national regulatory regimes, with varying distributive effects.3’

36 See, in particular, here the notorious case of O’Kelly v Trusthouse Forte plc, [1983] IRLR
369, in which ‘casual’ workers, dismissed for trade union organising, failed to qualify for legal
protection because they were held not to constitute employees.

37 “The work pattern was one of alternate bouts of intense labour and idleness wherever men
were in control of their own working lives’ (Thompson, 1991: 373).

38 Rubery et al report that no standard or ‘modal’ category of working time can be detected
for women in the United Kingdom, while for men, in so far as a modal category emerges, it is
50-plus hours per week (1998: 75).

39 ‘Regulation’ here includes both norms derived from legislation and those that are the
product of collective agreement.
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Gerhard Bosch (1999) similarly associates divergent patterns of working
time with the institutional and regulatory environment in which they oper-
ate, expressly linking working time trends in the United Kingdom with the
pursuit of deregulatory policies. Bosch also asserts a relationship between
increased income inequality and working time patterns manifest in particu-
lar in the prevalence of polarised working time arrangements (in which
working hours tend either to be too short or too long).*? This leads Bosch
to conclude that ‘policies of labour market deregulation ... lead[ing] to a
widening of income inequalities are not compatible with strategies for work
redistribution’. In other words, deregulation encouraged inequitable dis-
tributive outcomes including inequalities in the allocation of time.
Inevitably, such inequalities were strongly gendered.*! In particular,
women’s continued prevalence in part-time work increasingly characterised
by conditions of precariousness ensured their prominence within the ranks
of the least well-off.#? At the same time, the Conservative attack on materni-
ty benefits—on entitlements to pay, leave, and dismissal protection for preg-
nant workers (Conaghan and Chudleigh, 1987)—not only placed substantial
practical obstacles in the way of women workers seeking to combine work
and family responsibilities, but was also illustrative of an ideological stance
which viewed women’s workforce participation as essentially subordinate
to their primary role as homemakers. This added a further gendered ele-
ment to the pursuit of policies actively producing precarious work. Because
such work was regarded, to a significant extent, as women’s work,* and
because women’s work in the labour market was widely understood as a
mere supplement to their central role in the home, it was thought less nec-
essary to endow that work with any of the features which might make it
meaningful and rewarding. Simply put, women needed no rewards from

40 A TUC study (2002) also highlights this as a distinct feature of British working time pat-
terns.

41 Although, interestingly, Bruegel and Perrons (1998) contend that the overall net effect of
deregulation on gender inequality was neutral. They account for this in terms of a rise in the
numbers of women entering higher paid occupations aligned with a decline in men’s pay at the
lower income levels. What most characterised women’s employment during the period,
Brueghel and Perrons conclude, was the increased diversity in women’s experiences, although
they confirm that the period saw a deterioration in the conditions in which non-standard
forms of work (in which women predominate) were performed (1998: 113).

42 In 1994, the proportion of women working part time in Britain was among the highest in
Europe (59.9%). Moreover, a much larger number of part-time jobs in Britain were charac-
terised by short (eg less than 20) working hours, and thus were much more likely to be char-
acterised by poor working conditions and limited opportunities for advancement (Rubery ez al,
1998: 81).

43 Studies of the time suggest that the gendered character of non-standard work was to a con-
siderable extent a product of employer perceptions of the labour supply. In particular, employ-
ers actively recruited women for part-time and temporary work, because they assumed men
would find such arrangements less acceptable or thought they might get away with paying
women less (Hunter et al, 1993: 394-403).
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paid work. More specifically, as the bulk of women’s time was properly
consumed by their domestic duties, their working time required little in the
way of close consideration.

This enabled the government to argue that deregulation was good for
women. Thus, in proposing further restrictions on the right of part-time
workers to access unfair dismissal protection, they claimed such measures
would make part-time jobs more attractive to employers, thereby benefit-
ing women workers.** This rationale for deregulation echoed a similar
argument made by the EOC, when proposing the abolition of the Factories
legislation in 1979, that the demise of gender-specific protective legislation
would ‘free’ women to make more flexible working time arrangements and
thus facilitate the accommodation of their work and family responsibilities
(EOC, 1979: para 367). In both contexts, the deregulation of working time
was presented as a positive strategy for promoting a better balance between
productive and reproductive activities.

What is most striking here is the change in the configuration of gender,
work, and time that the deregulatory agenda yielded. During the course of
nineteenth-century struggles over working time, the need to carve out time
for necessary reproductive activities became a crucial feature of the case for
legal regulation. Yet, in the context of the Conservative pursuit of deregu-
lation, the absence of working time regulation was said to effect a better
reconciliation of work and family needs. In both contexts, however, there is
a common thread, that is, the continued attribution of primary reproduc-
tive responsibility to women, along with a corresponding assumption that
their labour market participation must necessarily be limited in ways that
men’s is not.

Viewed within the analytical framework articulated by Thompson, the
picture of gender, work, and time emerging from a consideration of dereg-
ulation looks roughly as follows. While ‘work’ and ‘life’ remained concep-
tually separate, the working time norms supporting that separation began
to dissolve, leading to a practical blurring of the boundaries between work
and life particularly where women’s work and family responsibilities came
into conflict. In this context, a continued ideological deference to manage-
rial authority with regard to working time determinations, accompanied by
the crafting of a normative legal framework reinforcing that authority, con-
tributed to a social and economic climate in which ‘work’ began to encroach
upon ‘life’ in unforeseen ways, as both men and women scrambled to
respond to the economic uncertainties and hardships that deregulation
brought in it wake. This upset the delicate balance between reproductive

44 Cmnd 9794, 1995, ‘Building Business not Barriers’, paras 7.6-7.11, proposing an increase
in the hours threshold for part-time workers’ access to unfair dismissal protection to 20 hours.
Fortunately, the proposals were later shelved, in part because their gendered distributive effects
threatened to bring them into conflict with EU sex equality law.
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and productive activities which a standardised working time regime
entrenched in a strongly gendered division of labour had effected. Within a
context of limited female labour market activity, the retreat from standard-
isation might have been less problematic because reproductive work could
have continued to be performed by women while men remained at the dis-
posal of their employers’ time needs. However, in circumstances where
women’s labour market activity had substantially increased and men’s earn-
ings were no longer sufficient to sustain a family, the changes in working
time practices which the pursuit of flexibility produced did not serve the
purpose of facilitating a functional balance between production and repro-
duction. Rather, they appeared to be set directly on course for collision.

The Reconstruction of Working Time Norms in the
Context of Work-Life Policies

Deregulation flexibility, as it has been observed, was largely understood
in the narrow terms of employers’ efficiency needs. However, at the same
time, a counter-discourse was emerging, one that highlighted the potential
benefits of flexibility to workers—particularly those with family responsi-
bilities—in terms of the possibilities it posed for enhancing worker choice
of, and control over, working time arrangements. Early expressions of such
a counter-discourse can be detected in reports published by the EOC (EOC,
1979; Marsh, 1991). The theme is also evident in Labour policy documents
of the period, with its strongest articulation in the Labour Party Report of
the Commission of Social Justice in 1994 (see also Hewitt, 1993).
Meanwhile, in Europe, a growing focus on the need for measures to ‘pro-
mote the reconciliation of work and family life’ (Caracciolo di Torella,
2001; McGlynn, 2001), as well as health and safety concerns, evident in
particular in debates about the regulation of working time,* worked to
preclude the development of a narrow employer-based flexibility agenda at
the European policy-making level, forcing some consideration of the wider
benefits of flexibility to employers and workers alike.*® With the election of
a new Labour Government in Britain in 1997, the stage was set for a more
expanded debate about what flexibility entailed and how best it might be
achieved.

45 See EC Council Directive 93/104 of 23 November 1993 concerning certain aspects of the
organisation of working time, [1993] OJ L 307/18 (below), which was expressly adopted as a
health and safety measure.

46 Such a wider conception is evident in the European Employment Strategy first introduced
in the Amsterdam Treaty 1997, which has as its goal the development of ‘a co-ordinated strat-
egy of employment and particularly for promoting a skilled, trained adaptable workforce and
labour markets responsive to social change ..." (Treaty of Rome (as amended), Title VIII, Art
125). See further Ashiagbor, chapter 4 in this volume.
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This shift in focus to the wider benefits of flexibility may be attributed to
number of intersecting factors. Chief among them is the growth in women’s
workforce participation and, most strikingly, the increased employment of
women with responsibilities for young children.*” This, allied with a gender
equality agenda highlighting the limits that traditional workplace arrange-
ments place on workers with care responsibilities (Rittich, 2002a;
Conaghan, 2002), has worked to create a strong case for more ‘family-
friendly’ working arrangements in the form of flexible deviations from the
standard full-time norm. Social policy and welfare concerns have also been
a factor, in particular, the need to tackle unemployment. In this context,
flexibility is viewed as a key route to job creation.*® Flexibility is also
attractive to policy-makers seeking to induce people off welfare benefits
and into work, as ‘diverse working arrangements’ are believed to offer bet-
ter opportunities for traditionally excluded groups, for example, lone par-
ents, to engage in paid work activities.*” In this way, flexibility can be
linked to social justice and distributive goals through the pursuit of policies
of social inclusion (Collins, 2003a).

Even in an economic context, the discursive emphasis has begun to shift
away from a preoccupation with employer flexibility towards a wider con-
ception of business flexibility which embraces the need to develop workers
and to encourage them to take on new responsibilities and acquire new
skills in order to raise productivity in a more competitive market environ-
ment (Commission of Social Justice, 1994: 160). This has led the Labour
Government to ally flexibility with fairness:

The keys to securing efficiency and fairness are employability and flexibility.
Employability means ensuring that people are well prepared, trained and sup-
ported, both initially as they enter the labour market, and throughout their work-
ing lives. Flexibility means businesses being able to adapt quickly to changing
demand, technology and competition. By enabling business success, flexibility
promotes employment and prosperity.

(Blair, 1998: para 2.13)

Thus, some accommodation of workers needs is now posited as necessary
to enhance their adaptability and, ultimately, usefulness to employers
(Collins, 2001).

All these factors have conspired to produce a new legislative and policy
agenda aimed at reconstructing working time norms to embrace the wider
benefits of flexibility and promote a better work-life balance for all
(Collins, 2005). Much of the legislative impetus has been European-led,

47 For details see DTI Green Paper 2000, Work and Parents: Competitiveness and Choice,
Cm 5005 (London: Stationery Office), chapter 2.

48 See Department of Work and Pensions, UK Employment Action Plan 2003, especially
Guideline 3, paras 49-55.

49 Ibid, paras 55 and 112.
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although not all. In particular, the introduction of a National Minimum
Wage in the United Kingdom in 1998 was a home-grown initiative which,
in raising levels of pay at the lowest end, held out at least the promise of
tackling the growing problem of long working hours which a low pay cli-
mate inevitably fostered.’® At the same time, because of the strong
European influence on policy development, the turn away from deregula-
tion does not coincide neatly with the advent of a Labour Government in
1997. Throughout the Conservative period, European law inhibited the
wholesale pursuit of deregulation, with sex equality principles in particular
placing necessary brakes on the legislative erosion of employment rights.
Matters came to a head in 1994 when the House of Lords concluded®! that
the existing limitations on part-time employees’ access to unfair dismissal
protection violated the government’s obligations under Article 119 of the
Treaty of Rome and the Equal Treatment Directive.’> The decision forced
the government reluctantly to remove limits on part-time workers’ access to
employment protection generally.’® It also highlighted the potential of
European law to enhance the rights of at least some non-standard workers.
Shortly thereafter, a second legal challenge, also sex-based, was launched
against the two-year qualifying period inhibiting access to unfair dismissal
protection.’* Although the case was eventually lost, it was not until after a
new Labour Government had come in and reduced the qualifying period to
one year as one of its earliest legislative initiatives.

Thus, even before Labour came to power, a process of reconstruction of
working time regulation was already underway in the form of enhanced
social protection for part-time employees. Similarly, the adoption of a new
Pregnant Workers’ Directive in 1992 forced the framework of meagre mater-
nity provision to give way to a much more comprehensive set of entitlements,
including expanded rights to maternity leave, pay and dismissal protection.

50 In fact, its impact in this respect has been minimal; for a general assessment of Labour’s
minimum wage legislation, see Simpson (2004).

S In R v Secretary of State ex parte Equal Opportunities Commission [1995] 1 AC 1 (Equal
Opportunities Commission).

52 EC Council Directive 76/2070f 9 February 1996 on the implementation of the principle
of equal treatment of men and women in employment [1976] OJ L 039/40.

53 Employment Protection (Part-time Employees) Regulations 1995, SI 1995/31; although
note that, as with most employment protection measures, the scope of protection remained
confined to employees, as opposed to the broader category of ‘workers’ (see further Fredman,
chapter 8 in this volume).

54 The litigation was prolonged, involving, inter alia, a reference to the ECJ, after which it
was eventually resolved in the government’s favour: R v Secretary of State ex parte Seymour-
Smith and Perez (No 2) [2000] IRLR 263.

35 EC Council Directive 92/85 of 19 October 1992 on the introduction of measures to
encourage improvements in the safety and health at work of pregnant workers and workers
who have recently given birth or are breastfeeding [1992] OJ L 348/01 (implemented in the
Trade Union and Employment Rights Act 1993). The Directive substantially enhanced the
scope of maternity protection in the United Kingdom, although the position of British preg-
nant workers remained unfavourable in comparison to their European counterparts.
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With the arrival of Labour, the pace of progress increased with a series of
working time-related initiatives being enacted since 1997. Chief among
these are provisions prescribing general limits on the working day and the
working week, along with requirements for regular breaks and rest periods,
including a four-week period of paid annual leave.’® This new framework
also regulates the employment of children and young people, essentially
prohibiting the employment of children (defined as below school-leaving
age or below the age of 15) and subjecting the employment of young per-
sons (aged between 15 and 18) to more stringent limits with regard to the
duration and organisation of their working time.’” In addition, pregnancy-
related leave provision has been substantially increased, as has the level and
duration of maternity pay. More strikingly, entitlement to leave has expand-
ed to include new rights to paternity and adoption leave, parental leave,’®
and limited short-term emergency leave for family reasons (for details, see
Conaghan, 2002). In this way, the legislature has formally incorporated
some consideration of reproductive needs into its current design of working
time. Finally, the adoption of two additional European directives on part-
time and fixed-term work®® has required the introduction of a new legal
framework placing limits on the ability of employers to subject part-time
and fixed-term workers to less favourable terms and conditions of work.®°

At first blush, this new raft of legislation looks like a pronounced move
towards the (re)standardisation of working time, in particular in the laying
down of legal limits on the duration and organisation of working time, as
well as restrictions on the ability of employers to avoid the costs of social
protection through the creation of non-standard working time arrange-
ments. This return to some degree of working time standardisation might
be viewed as a reasonable compromise between flexibility and security,
between employer needs and worker interests. However, there are grounds

36 Working Time Regulations 1998, SI 1998/1833, implementing EC Council Directive
93/104 of 23 November 1993 on aspects of the organisation of working time [1993] O] L
307/18. The adoption of the Directive was staunchly resisted by the Conservatives, even to the
point of (unsuccessfully) challenging its legal validity—UK v Council of the European Union
[1997] IRLR 30—and was not finally implemented until after the Labour Government came
to office.

57 EC Council Directive 94/33 of 22 June 1994 on the protection of young people at work
[1994] OJ L 216/12. For details of implementing regulations, see Deakin and Morris (2001:
316).

38 See EC Council Directive 96/34 of 3 June 1996 on the framework agreement on parental
leave [1996] OJ L 145/04, from which the UK regulations are derived.

39 See EC Council Directive 97/81 of 15 December 1997 concerning the framework agree-
ment on part-time work [1997] OJ L 014/09, and EC Council Directive 99/70 of 28 June 1999
concerning the framework agreement on fixed-term work [1999] OJ L 175/43. For an
overview of family-friendly legislation at an EC level, see Caracciolo di Torella (2001).

60 In fact, the provisions on fixed-term work apply only to ‘employees’ and are therefore very
narrow in their coverage. Similar efforts to limit the scope of part-time protection were shelved
during the consultation process. See further McColgan (2000b), and below.
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for thinking that the balance struck is not as ‘fair’ as it seems and that, the
articulation of legal standards notwithstanding, the continued trend is
towards greater diversity of working time and continued inequalities in the
scope and reach of legal protection.

In part this is a product of problems inherent in the structure and content
of the relevant provisions. For example, the Working Time Regulations
1998 are hedged by limitations, exemptions, weak enforcement procedures,
and an individual opt-out from the prescribed maximum of a 48-hour
week. The consequence is a regulatory framework that is simply insuffi-
ciently robust to make any serious impact upon existing working time prac-
tices.®! This legislative lack of teeth is in turn attributable to a concern to
ensure that any efforts to prescribe standards do not unduly inhibit labour
market flexibility, encouraging the eschewal of fixed rights in favour of
‘softer’ regulatory techniques which allow for some degree of alienability
and modification through agreement (Collins, 2002).

A further problem lies in the construction of legal protection of part-time
and fixed-term work. Here, the relevant provisions,®> both at a European
and national level, adopt an equal treatment model, purporting to prohibit
less favourable treatment of non-standard workers than of their ‘compara-
ble> (full-time or permanent) counterparts.®> As much of the work carried
out on a part-time or fixed-term basis does not readily compare with full-
time or long-term work, the principle of equal treatment effectively limits
the scope of protection to job packages that conform most closely to the
‘standard’, full-time, permanent model of employment. In this way, a male
norm of working time, albeit dissolving on the ground, continues to be the
benchmark against which women’s work is measured (see Vosko, chapter 3
in this volume).

A final problem with the working time regime now emerging in Britain is
the absence of a sufficient collective presence in the crafting of working time
norms. Although most of the relevant legislation makes provision for col-
lectively agreed arrangements to take precedence over norms which are
statutorily prescribed,®* the absence of a sound infrastructure for collective

61 The TUC reports that working time regulation has only reduced the number of workers
working long hours by 3%, leaving the United Kingdom with ‘an entrenched long hours cul-
ture with an incidence of long hours working that is twice the EU average’ (TUC, 2003: 2).
This has led them to campaign for the removal of the individual opt-out currently under
review.

2 Above n 59.

63 Note that the prohibition of less favourable treatment is subject to an employer claim of
business justification.

64 For example, the Maternity and Parental Leave etc Regulations 1999, SI 1999/3312, leave
much of the application of the law to workplace- or enterprise-level agreements between
employers and employees with the provision of a default position in the absence of agreement.
This is in line with the genesis of the parent directive as a product of European social dialogue.
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bargaining in post-Thatcher Britain means that in practice only a minority
of workplaces are governed by collectively agreed working time arrange-
ments (Barnard ef al, 2003: 243-45). As it is clear from cross-country studies
(eg Rubery et al, 1998; Berg et al, 2004) that a strong collective framework
tends to produce more equitable working time regimes, the lack of a signifi-
cant collective dimension to the current process of working time reconstruc-
tion is a telling indicator of the likely limits of that process in terms of the
possibilities it presents to challenge working time arrangements that are
productive of precarious work.

It is within this general context of a lack of correspondence between the
rhetoric of reconstruction and the reality of a deregulated system of work-
ing time whose ‘familiar features ... remain largely intact’ (Barnard ef al,
2003: 228) that we come to consider the Labour Government’s most recent
legislative initiative. New regulations on flexible working purport to
address directly the vexed problem of how workers can turn flexibility to
their own ends, by conferring a right on employees to request contractual
variations—including, most centrally, variations in working hours—for rea-
sons related to childcare.®S In fact, through the creative application of sex
equality law, a refusal to accommodate a request to access flexible work
could already constitute a colourable legal claim of indirect sex discrimina-
tion.®® However, the scope of protection here was haphazard and depend-
ed on statistical showings of gendered disparate impact and the absence of
a judicial finding of employer justification. This produced complexity and
inconsistent outcomes. Moreover, it confined coverage in practical terms to
applications made by women. A call from equal rights campaigners for
more robust and gender-neutral provision of access to flexible work for par-
ents combined with exhortations at a European level that employers be
encouraged to give full consideration to requests by workers to transfer
from full-time to part-time work®” to place increasing pressure on the
Labour Government to act, and, after fairly extensive consultation over a
limited range of options (Anderson, 2003: 37-38), a new, essentially proce-
dural, right to request flexible working has been introduced.

65 Employment Act 2002, s 47, amending the ERA 1996 by the insertion of Part 8A. See also
the Flexible Working (Procedural Requirements) Regulations 2002, SI 2002/3207, and the
Flexible Working (Eligibility, Complaints and Remedies) Regulations 2002, SI 2002/3236. The
scope of the regulations is very closely delineated. In particular, they apply only to employees
with six months’ continuous employment and in relation to the care of children under six for
whom they have responsibility. Most crucially, they confer only the right to request a contrac-
tual variation, with a corresponding duty on employers to consider the request and refuse it
only on the basis of one or more listed grounds. The reasonableness of an employer’s decision
to base the refusal on a particular listed ground is not tested. See further Anderson (2003).

66 See Home Office v Holmes [1984] IRLR 299, and Edwards, above n 13.

67 See, in particular, the Part-Time Workers Directive, reg 5(3).
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It is difficult at this early stage to gauge the likely impact of this new
enactment on working time norms. Many commentators are rightly scepti-
cal as to whether any positive benefits for workers have been conferred,
given the narrowness of the provision’s scope and coverage and its largely
procedural content. Lucy Anderson characterises it as ‘soundbite’ legisla-
tion which ‘will not provide harassed parents with any real additional rights
to challenge unsympathetic managers’ (2003: 41-42). By contrast, Hugh
Collins characterises the new ‘right to flexibility’ as introducing ‘a seismic
shift’ in key elements of the contract of employment, the beginning of a
transformation in the legal construction of the employment relation
(Collins, 2005). For Collins, the radical character of the new provisions lie
not in their detail but in the challenge they pose, at least potentially, to the
underlying assumption pervading the legal construction of the employment
relation that employers should unilaterally determine the content of job
packages according to their assessments of the imperatives of productive
efficiency. In this sense, he is claiming that the relationship between work
and life is changing; in particular, that our understandings of and aspira-
tions for work are increasingly being informed by the need to preserve ade-
quate time for ‘life’ activities.

But is this really so novel? Surely a functional balance between work and
life has always been necessary. What is changing is the way in which it is
being achieved. In the past, the operation of a male breadwinner/female
caregiver model of work allocation relied upon and reinforced a regime of
working time in which ‘life’ was presumed to carry on elsewhere. The col-
lapse of that model has required a reconfiguration of the relationship
between work and time in which gender considerations have come to the
fore. In this context it is pertinent to ask questions about the gendered dis-
tributive outcomes that may result. As things stand, there is little evidence
to suggest that more equitable gendered arrangements are emerging. Many
women continue to adopt patterns of work that diverge from the tradition-
al full-time norm, enabling them to combine paid work with unpaid care
work at home and in the community.®® Much of this work remains charac-
terised by poor pay and conditions and job insecurity and may properly be
described as precarious® thus ensuring that women remain at least in part

68 For example, women continue to comprise the bulk of part-time workers in Britain.
Moreover, of women workers, the proportion in part-time employment remains high at 44%
(cf 10% of male workers). There is too strong a correlation between motherhood and part-
time work, with 67% of employed women with children under school age working part time
as opposed to 50% of women with children of secondary school age; the figure drops to 33%
where there are no dependent children (EOC, 2004). There is no discernible statistical relation-
ship between fatherhood and part-time work.

¢ The wide pay gap (40%) between the average hourly rate of part-time women workers
and the average hourly rate of full-time male workers remains a key factor in the overall gen-
der pay gap (EOC, 2004: 8). For a summary of the various ways in which women’s work in
Britain exhibits features of precariousness, see Fredman, chapter 8 in this volume.
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dependent on men’s income (Fudge and Owens, chapter 1 in this volume).
At the same time, many men are working long hours and are having to
adapt to a new time regime in which ‘full-time work’ (with its implicit
promise of additional compensation for overtime and/or anti-social hours)
is giving way to an expectation of infinite compliance with an employer’s
time demands.”® This suggests that the broad picture is not one in which
any greater gender equity in the allocation of work or time is detectable. It
seems, rather, that gender roles are becoming further entrenched in produc-
tive needs. In particular, to facilitate the continuance of a timed work
regime, women are having to carry a double burden of paid and unpaid
work”! in circumstances where men, by virtue of substantial increases in
their working time, are less able to assume a more equal share of domestic
work.

The question is: is such reliance on gender inequality necessary to the
preservation of a timed work regime or can we still carve out models of
working time which are more equitable?

CONCLUSION

Deborah Figart and Ellen Mutari (2000) propose a typology of working
time regimes and rate them according to whether they effect ‘high’ or ‘low’
gender equity outcomes. They identify four models of working time: the
male breadwinner model, liberal flexibilisation, high-road flexibilisation,
and what they describe as a ‘solidaristic gender equity model’. The first
model corresponds to the timed work regime which emerged in Britain
under the application of the Factory Acts. Figart and Mutari unsurprising-
ly rate this as low in terms of its gendered equitable outcomes. The second,
liberal flexibilisation, corresponds with the deregulatory approach charac-
terised by 1980s and 1990s Conservatism. It is also classified as low. The
third model, high-road flexibilisation, is one ‘which provides workers as
well as employers with control over work schedule and input into the pro-
duction process’ (Figart and Mutari, 2000: 854) and is one which holds the
promise of delivering high gender equity outcomes. The model of timed
work emerging under new Labour might be said to correspond to the high
road in some aspects, but weaknesses in the regulatory regime appear to be

70 For a detailed report on long working hours in Britain, see TUC (2002). Although four
times as many men as women work long hours (48 plus hours per week), the number of
women, especially professional women (eg teachers) working long hours, is steadily increas-
ing.

71 The increase in single-parent families (currently around 25% of UK families), nine out of
10 of which are headed by women, further adds to the double burden carried by many work-
ing women.
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resulting in working time arrangements which are not dissimilar from those
of liberal flexibilisation. The final model, solidaristic gender equity, is one
in which men and women are equally distributed among the possible sched-
ule of working hours. Correspondingly, their share of unpaid work is like-
ly to be evenly spread, resulting in a high gender equity outcome.

Figart and Mutari argue that the best route to solidaristic gender equity
is an overall reduction in working hours in the form of a shorter working
week for all.”? The argument that a shorter working week will enhance gen-
der equity has been made by others, including, for example, Schulz and
Hoffman in chapter 6 of this volume, and it is a highly persuasive one. As
things stand, this is not the direction Britain is currently taking, although a
concern to shorten working hours is clearly on the agenda of the British
trade union movement (TUC, 2003). However, it may be that in current cir-
cumstances the model of high-road flexibilisation offers more possibilities
for improving gender equity in a British working time context, particularly
because, in form at least, it does attempt to marry the economic benefits of
flexibility with workers’ interests. And it is unclear that flexibility as a
labour market strategy can realistically be eschewed in the current econom-
ic and political context.

What is clear is that, in the pursuit of flexibility, law must serve a dual
purpose of facilitating more flexible forms of work while accommodating
the needs of flexible workers, many of whom have care responsibilities.
These two purposes are in tension because the encroachment of unpaid care
responsibilities upon the domain of work threatens the timed work para-
digm. Thus, law must mediate carefully between the need for flexibility on
the one hand and considerations of family life on the other. Within the
framework of these competing demands, there is room for variations in out-
come. While the overall structure of work and family may remain broadly
the same, differences in the detail of working time regulation may have sub-
stantial gendered distributive consequences. Moreover, and perhaps more
radically, the tension between flexibility and family which law is called
upon to mediate does at least throw open to question the assumption—
articulated so confidently by Lord Denning in Johnson—that employers are
entitled to reorganise working time without taking account of workers’ per-
sonal needs. It is arguable that this assumption does not fit a flexible timed
work regime in which employers and workers must to some extent plan
together to ensure that the boundaries of work and life remain clearly and

72 Figart and Mutari suggest that four European work time regimes exhibit characteristics of
solidaristic gender equity, namely Denmark, France, Belgium, and Switzerland. They identify
the United Kingdom as ‘the clearest personification of liberal flexibilisation’. The Netherlands
they identify as a ‘transitional work time regime” which cannot be neatly characterised, con-
cluding ‘no country has as yet blazed as path which could be called high road flexibilisation’.
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unambiguously delineated. It is in this sense that Collins is right when he
recognises the radical character of recent developments. However, my fear
is that, as a model for which to strive, high-road flexibilisation, is at best
elusive and at worst illusory. And it is surely not the safest or most straight-
forward path to greater gender equity in the allocation of work and time.
It may be that we remain some distance away from a world in which work
and life easily intermingle and we can once again experience time’s unpur-
posive passing. We are still without a time to dream.
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The Need for a Reduced Workweek
in the United States

VICKI SCHULTZ AND ALLISON HOFFMAN

INTRODUCTION

United States and other advanced industrial societies lead? Will
women still do more of the work of raising the children and running
the household, unable to pursue paid work on equal terms, while men
devote themselves to their jobs, unable to participate fully in family life?
Will people continue to face problems of overwork and underwork, with
the highest earners putting in Herculean hours at their jobs, while the low-
est earners work at less-than-full-time, even temporary, jobs that do not pay
enough to make ends meet? Or, will we find ways to ensure that all work-
ers, particularly women, can change this pattern and have the time and
resources needed to combine working at decent jobs, caring for themselves
and their loved ones, and participating meaningfully in civic life?
In the United States, as elsewhere, increased globalisation has ushered in
a new paradigm of production and work—one in which many employers
demand ‘flexible’ workers whose jobs and hours can be altered easily in
order to match rapidly changing production demands. This shift has creat-
ed new vulnerabilities that our eroding system of worker and welfare state
protections is not equipped to address. Our regulatory system presumes that
most families have a full-time (typically male) breadwinner and a support-
ive, near full-time (typically female) caregiver (Kessler-Harris, 2001). This
image no longer fits reality. In today’s economy, most men are not sole
breadwinners; few jobs provide a family wage or promise the long-term
security or generous benefits needed to fulfil such a role. Nor do most
women now specialise in family care alone; the great majority of families
with children now include a mother who works for pay, either as a dual
earner or as a single head of household (Kalleberg et al, 1997; Jacobs and
Gerson, 2004). Just as women have come to depend more on paid work, the
protections traditionally accorded employment have eroded. A growing

FIFTY YEARS FROM now, what kind of lives will women and men in the
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number of men and women now occupy what is sometimes called ‘contin-
gent’ or ‘precarious’ employment—meaning jobs that are characterised by
less security (Stone, 2003), shorter hours, less regular schedules, lower
wages, less union support, weaker pension or health care benefits, and fewer
opportunities for voice and community than previous breadwinner jobs
(Kalleberg et al, 1997; Lester, 1998; Fudge and Owens, chapter 1 in this vol-
ume). In the United States, as elsewhere, women are disproportionately
employed in such precarious work, especially in the least remunerative, least
secure forms (Kalleberg er al, 1997; Lester, 1998). But many men have also
lost security and real wages, as men’s employment patterns have come to
resemble women’s (Schultz, 2000). Unfortunately, the social supports that
might alleviate these new insecurities have not materialised, but have actual-
ly diminished as traditional welfare state protections have weakened. As the
family wage has all but disappeared and the government has withdrawn sup-
port for raising families, the burden of providing sustenance and care has
fallen more than ever on individual Americans—all too often, on women,
who continue to provide the lion’s share of unpaid family labour. In a real
sense, women are bearing disproportionate costs of the new economy.

Some of the same factors that have led to a rise in precarious employ-
ment are causing new stresses around working time. Over the past few
decades, as employers have sought greater flexibility in the deployment of
workers, many Americans have moved away from the 40-hour workweek
(Schor, 1991; Jacobs and Gerson, 2004). At one extreme, with the rise of
precarious employment, many employees now face a problem of under-
work, with growing numbers working fewer than 30 hours per week at
paid jobs (Bell, 1998; Jacobs and Gerson, 2004), even though almost half
of them want or need to work more hours (Tilly, 1996, citing Shank,
1986). At the other extreme, growing numbers of employees now experi-
ence overwork, often working more than 50 hours a week. These patterns
create gender- and race-based inequalities, as well as broader class-based
vulnerabilities. The long hours associated with the higher-paying, white-
collar jobs disproportionately held by college-educated men often conflict
with family caretaking and other important commitments, while the lower
wages and opportunity sets associated with the low-hours, contingent jobs
disproportionately held by women, racial minorities, and the unskilled cre-
ate short- and long-term economic insecurities that also threaten family life
and individual well-being.

The policy interventions made at this juncture will shape people’s lives,
and their available choices, for years to come. In contrast to dominant US
legal feminist approaches, which define the problem as one of work—family
conflict and seek reforms that will take account of women’s caretaking
responsibilities, we argue that, in order to alleviate time stresses and address
the related problems of overwork and underwork in ways that make genuine
equality for women possible, feminists must call for broader measures to
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reduce and reorganise working time for everyone. Perhaps paradoxically,
our analysis reveals, equality for women can best be achieved through uni-
versal measures that benefit all workers.

FEMINIST APPROACHES TO WORKING TIME IN THE UNITED
STATES

Dominant Legal Feminist Approaches

American feminists have long been concerned with working time. In the
past, feminists attributed economic disparities between men and women
primarily to women’s inferior position in the labour force. Feminists sought
to promote equality by eliminating various forms of employment discrimi-
nation that denied women equal access to paid work, including higher-pay-
ing, full-time breadwinner positions that had historically been reserved for
men (Hartmann, 1976; Bergmann, 1986). Over the past decade, many fem-
inists have shifted away from the earlier focus on sex segregation and have
begun to attribute remaining gender-based economic disparities to women’s
disproportionate responsibilities for family caretaking.

In the US legal feminist literature, two basic approaches have emerged: a
‘compensation’ approach that seeks to fund and increase the time available
for women’s family caretaking outside the workplace and an ‘accommoda-
tion” approach that advocates workplace reforms that will accommodate
family caretaking roles inside it. Both approaches assume that women will
continue to do most of the unpaid family caretaking and urge mechanisms
to eliminate the costs and burdens associated with it.

The first approach aims to provide economic security for women by
increasing the economic value of their unpaid family labour. Some scholars
promote private family law-based ‘joint property’ solutions (see Siegel,
1994), which require husbands to share more of the income and assets
made possible by their wives’ family labour. Joint property advocates have
proposed a number of solutions, including giving married mothers a greater
portion of their husbands’ ongoing income, for a longer period, after
divorce (Williams, 2000b), and treating a homemaker’s non-monetary con-
tributions on a par with a spouse’s monetary contributions in premarital
contract cases (Silbaugh, 1998). Moving away from such private law solu-
tions, other feminists have called for greater public subsidies to support care
work. Law professor Martha Fineman, one of the earliest and most power-
ful advocates for this position, emphasises the ‘inevitable dependency’ expe-
rienced by mothers and calls for broad-ranging subsidies to support those
who have primary care of children (1995). Anne Alstott proposes that pri-
mary caretakers receive an annual grant to spend on child care, self-educa-
tion, or retirement savings—all enabling greater lifetime security (2004).
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Writers in this tradition reject an emphasis on paid work and stress that
women should have the choice to perform childcare on a full-time or near
full-time basis if they so desire (Zatz, 2004).

The accommodation approach, by contrast, assumes that, even though
women will continue to be the primary family caretakers, most will also
spend time working for pay. As a result, advocates call for reforms to make
the workplace more ‘family friendly’ by accommodating women’s caretak-
ing responsibilities. For example, some writers urge the use of employment
discrimination law to attack practices, such as requiring long hours or pro-
viding inadequate leaves, that are said to have a disparate impact on women
as primary caregivers (see Kelly, 2003; Travis, 2003; Williams, 2003).
Proposed reforms include creating more and better part-time options, more
flexible work schedules, and more generous family leave, all of which
restructure caregivers’ working time in an attempt to alleviate their ‘time
crunch’ at work (Williams, 2000b; Kelly, 2003; Glass, 2004). Some femi-
nists even speculate that the rise of part-time and other non-standard forms
of employment could ultimately prove beneficial to caregivers by undermin-
ing traditional breadwinner norms (Pateman, 1988).

Problems with the Dominant Approaches

Many of these proposals could, in the short-term, alleviate problems people
face in obtaining resources for caretaking or balancing it with paid work.
Yet, ultimately, by focusing so narrowly on caretaking issues, the dominant
feminist strategies fail to address the broader socioeconomic and quality of
life problems that the current crises around working hours poses. Most pro-
posals risk reproducing existing gender, class, and racial hierarchies rather
than seizing the opportunity to address and deal with structural inequalities
in a more comprehensive, and equality-enhancing, way.

By tying compensation for caretaking to a spouse’s income, for example,
joint property proposals presume and perpetuate a middle-class, married
family structure in which one spouse (typically, the husband) earns enough
to support the other’s caretaking activities. But, given that in most couples
women earn lower wages than men, increasing intra-couple compensation
for caretaking only increases the incentive for women to invest in caretak-
ing and their spouses’ careers at the expense of their own—a trade-off that
can lower their labour force attachment, earnings capacity, and economic
security in the long run. Not only do these trade-offs potentially harm
the women who make them; they harm all working women, by lending
credence to employers’ stereotypes about women’s lack of career commit-
ment that foster statistical discrimination (Mahoney, 1995). In fact, as
feminists of colour have noted, focusing on the situation of middle-class
wives and mothers who care for their own families neglects the plight of
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the many low-wage workers who care for other people’s families, while
struggling to provide for their own (Romero, 1999; Smith, 1999).
Furthermore, joint property proposals would do nothing to help those
who care for their own loved ones outside marriage, including a larger
share of men and women of colour (who are less likely to marry), gays and
lesbians (the legality of whose marriages remains uncertain), and single
parents (Schultz, 2000).

Although public subsidies for caretaking alleviate some of the biases in
joint property proposals, most schemes still encourage women to invest
more heavily in caretaking at the expense of developing their own job skills,
while still failing to deliver adequate funding for intensive caretaking.
Scholars have shown that, as important as it is to spread the cost of family
caretaking more equally throughout society, proposals to pay people to
invest primarily in care work for long periods can reinforce the gendered
division of labour, hurting both women and men in the long run
(Bergmann, 1996; Fraser, 1997; Lester, 2005). Caretakers are left to rely on
a second wage earner, or on part-time or other precarious forms of paid
work that they can combine easily with caretaking, which in turn increases
pressure on their partners to work longer hours. Thus, the compensation
approach seems likely to reproduce existing inequities.

The accommodation approach at first seems more promising because,
at least theoretically, it could lead to reforms that would enable men and
women alike to combine paid work with caretaking. Yet, in practice,
such proposals can reproduce traditional arrangements. For example,
using disparate impact lawsuits to obtain accommodation reforms requires
claiming that women are less likely to be able to comply with standard
work requirements. Furthermore, the proposed reforms, such as more and
better part-time work options, would segregate women into separate
‘career-primary tracks’ and ‘family-and-career tracks’ (Schwartz, 1989),
rather than incorporate them as full equals into workplaces that provide all
employees more time for outside commitments. Without reforms to address
the larger structural problems underlying the ‘time crunch’, work-life bal-
ance remains an individual problem, requiring difficult trade-offs between
meaningful participation in market work and sufficient time for family,
community, and leisure.

Ultimately, many legal feminists in the United States have missed the
opportunity to address the broader problems posed by the new economy,
including rising insecurity, unpredictable work schedules, decreased bene-
fits, and serious problems of both overwork and underwork. Resolving
work—family conflict and providing adequate resources for caretaking must
be addressed in this larger context. Feminist solutions that encourage
part-time or flexible work for women, in isolation, risk exacerbating cur-
rent disparities in which well-educated, white men hold higher-paying,
more mobility-enhancing positions, and women and minorities occupy
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more precarious jobs. Such solutions also neglect the gender-based burdens
placed on higher earners (typically, men) who feel pressure to support inten-
sive caretaking by their spouses or partners. To enable their partners to stay
at home or to work part time, many men must work overly long hours in
ways that may compromise their health or their relationships with their
children. There is a need for newer approaches that treat work—family con-
flict as part of a larger set of issues confronting workers and citizens, both
men and women, in the twenty-first century.

The Need for a More Transformative Approach

By combining redistributive policies with more imaginative gender politics,
newer feminist initiatives seek to chart a future in which both men and
women have more freedom to lead lives that combine paid work, intimate
care, and civic involvement in more empowering ways (Bergmann and
Hartmann, 1995; Fraser, 1997; White, 2001;Young, 2003; Lester, 2005).
Barbara Bergmann, for example, has criticised traditional welfare pro-
grammes in the United States for penalising poor women’s involvement in
paid work. She advocates creating a publicly funded system of high-quali-
ty, universal child care such as that provided in France, supplemented by
other benefits such as health care and rent vouchers (Bergmann and
Hartmann, 1995) to assist poor working parents. Along similar lines,
Lucie White argues that funding diverse forms of child care will facilitate
poor people’s employment without forcing them into low-wage jobs on
employers’ terms (2001). Gillian Lester offers a carefully crafted proposal
for paid family leave that will allow both mothers and fathers to make last-
ing commitments to their careers, while minimising the potential for
women to harm their long-term career-building prospects (2005). Other
feminists have advocated broader workplace reforms, including stronger
disability protections and personal sabbaticals for workers to minimise
backlash against women and parents and to facilitate better work-life bal-
ance for everyone (Schultz, 2000; Young, 2000). Many feminists have also
agreed on the need for earnings subsidies or other basic income supports
to ensure that people have sufficient economic resources to avoid both
poverty and overwork (Bergmann and Hartmann, 1995; White,
2001;Young, 2003).

More recently, feminists have begun to recognise that current problems
cannot be resolved without addressing the issue of working time itself
(Schor, 1991, 1994; Jacobs and Gerson, 2004). A society in which large
numbers of people feel pressured to work overly long hours at the expense
of their families and communities, while other people are limited to low-
hours, sub-standard jobs that offer no prospect of mobility, is an inherently
divided and unequal society.
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THE NEED FOR A REDUCED WORKWEEK

Workweek Trends and Preferences in the United States

Over the past 30 years, as stated above, Americans have moved away from
a 40-hour workweek. Some older literature portrayed this trend as an
increase in working time for most Americans (Schor, 1991; Hochschild,
1997). But newer work by Jerry Jacobs and Kathleen Gerson disaggregates
averages of hours worked to reveal that the real story of working time
in the United States is its increasing dispersion, moving away from the
40-hour norm to higher incidence of both longer and shorter weeks (Jacobs
and Gerson, 2004).

In the United States, in particular, the rise in women’s employment and in
the hours worked by women, with no countervailing decrease in hours
worked by men, has created a ‘time crunch’ (Jacobs and Gerson, 2004).
Compared to nine other countries with a similar level of economic and
social development, the United States has the highest average working week
for women (37.4 hours), and also the highest percentage of women (11.3
per cent) and men (26.8 per cent) who work over 50 hours per week.
Because both men and women work slightly more hours in the United
States than in most other countries, American couples put in the most com-
bined time at work as well. The typical American couple with at least one
employed spouse works 72.3 hours per week, compared to 57.4 in the
United Kingdom and even less in the Netherlands. Dual earner couples, the
fastest growing household type, in the United States work a combined aver-
age of 81.2 hours per week, longer than their dual earner counterparts in
other countries; the United States also has the highest proportion of couples
working over 80 and over 100 hours per week (Jacobs and Gerson, 2004).

Contrary to popular explanations, these increases are not attributable to
Americans’ penchant for overwork. Most Americans, men as well as women,
regardless of marital and parental status, say they would like to work less and
devote more time to personal and family care (Jacobs and Gerson, 2004).
Some people even report being willing to trade wages for reduced working
time (Jacobs and Gerson, 2004). At the other end of the spectrum, around 20
per cent of Americans would like to work more, reflecting a coordinate prob-
lem of underwork (Jacobs and Gerson, 2004). Evidence suggests that this
phenomenon may be magnified for African-American workers, who experi-
ence higher unemployment and underemployment, and more often express
the need for additional hours of work (Bell, 1998).

While the majority of Americans would like to work less, most feel they
cannot afford to do so or that their employers would not allow it. In gen-
eral, survey data show that workers perceive a trade-off between their use
of family-friendly policies and their own advancement, and recent empiri-
cal work suggests this perceived trade-off may be grounded in reality
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(Drago et al, 2001; Glass, 2004; Jacobs and Gerson, 2004). Women in the
United States may be particularly reluctant to risk sacrificing hard-won
career advances by using gender-stigmatising forms of family-friendly poli-
cies. For example, a study at Pennsylvania State University revealed that
faculty members utilised family-friendly policies at very low rates, probably
out of a fear that they would be marginalised or discriminated against for
doing so (Drago et al, 2001: 40, 46). Such fears may be realistic. For exam-
ple, studies show that US companies with the most family-friendly policies
are not those with the best records for promoting women (Dobrzynski,
1996). Moreover, a recent study suggests that actually using such policies
results in negative wage growth for women over time (Glass, 2004). In par-
ticular, months worked at home and months of part-time work hours show
significant negative effects on wage growth for women who remained
working for the same employer, suggesting that employers may stereotype
workers who use family-friendly policies (Glass, 2004).

Survey evidence shows most Americans do not want part-time work
because they perceive that such work would harm both their short-term
economic well-being and their long-term career-building prospects (Jacobs
and Gerson, 2004). In some countries, including the Netherlands and
Sweden, family-friendly policies have been purchased at the expense of US
versions of equality; women in these countries are more likely to work in
part-time jobs as a way of accommodating family responsibilities. Despite
shorter average workweeks, the workforce in these countries is more high-
ly gender-segregated than in the United States (Jacobs and Gerson, 2004).
Thus, feminist strategies to promote part-time work as a way to alleviate
work—family conflict may risk compromising more comprehensive versions
of equality by limiting women’s opportunities in the workplace.

American workers state a preference, not for part-time work, but rather
for the ability to set their own hours, to work from home, and to have the
benefit of employer-sponsored or funded child care (Jacobs and Gerson,
2004). Such preferences correspond to social support policies that have
enabled greater gender equality in other countries. In the countries studied
by Jacobs and Gerson (2004), for example, a greater public investment in
child care was associated with a more gender-egalitarian distribution of
working time between mothers and fathers. Thus, evidence suggests that
policies such as subsidised child care and greater employee control over
scheduling may both be preferred by American workers, and more con-
ducive to gender equity in workforce participation.

The Advantages of a Reduced Workweek (and Related Reforms)

Reforms to US overtime and benefits law are required to eliminate the cur-
rent incentives for employers to utilise employees for overly long, and overly



The Need for a Reduced Workweek in the United States 139

short, hours. At one extreme, managerial and professional salaried workers
are exempt from receiving overtime wage premiums (time and a half) man-
dated for most other employees under the Fair Labor Standards Act (FLSA),!
the law setting a 40-hour workweek standard. This exemption, plus the fixed
costs of benefits for managerial and professional employees, sets up incen-
tives for employers to utilise them for longer hours, rather than incur the
costs of additional wages and benefits that would be entailed by hiring more
employees to do the work. Indeed, while comprising one-third of the work-
force, such workers constitute nearly 50 per cent of the workers who work
50 or more hours a week (Jacobs and Gerson, 2004). At the other extreme,
the Employee Retirement Income Security Act (ERISA)? regulates private
employer benefit plans but does not mandate them. As a matter of custom,
most employers in the United States voluntarily offer benefits such as health
care and pension coverage only to regular full-time employees, and not to
part-time, temporary, or contract workers (Langbein and Wolk, 2000)—a
pattern that creates strong incentives for employers to create these more pre-
carious forms of work in order to avoid paying benefits. Particularly in light
of the rising costs of benefits, the ERISA and the FLSA create incentives for
employers to achieve flexibility in their workforces by resorting to overtime
and contingent work, even in the absence of genuine market efficiencies for
such patterns.

In order to avoid the extremes of overwork and underwork, some schol-
ars have called for eliminating the FLSA exemption for managerial and pro-
fessional employees and requiring employers to pay pro-rata benefits to all
who work for them, regardless of their employment status, proportional to
the number of hours they work (Jacobs and Gerson, 2004). Under such an
approach, someone who worked 20 hours a week would receive one-half
the usual benefits, despite not being a regular ‘full-time’ employee. At the
other extreme, someone who worked 80 hours a week would receive dou-
ble the employer’s usual contribution to benefits—just as if the employer
had actually hired a second full-time employee. These measures would
remove the current incentives to overutilise existing employees and contin-
gent workers as a way to avoid paying for additional benefits.

Even apart from the extremes, however, the traditional 40-hour work-
week is overly burdensome for many people, including the dual-earner and
single-parent households that have become the new American norm.
Reducing the standard workweek would decrease the stress on all workers,
provide a foundation for greater equality in working time between spouses
or partners, and create a more level playing-field for single parents who are
balancing wage-earning and family responsibilities.

! Fair Labor Standards Act of 1938, 29 USC § 201 et seq (2004). The executive exemption
can be found at 29 USC § 213 (2004).
2 Employee Retirement Income Security Act of 1974, 29 USC § 1001 et seq (2004).
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More moderate workweeks are associated with greater gender equality in
a number of countries. In seven out of 10 countries studied by Jacobs and
Gerson, more moderate household workweeks—those in which married
couples’ combined work hours averaged in the 60-79 and 80-99 ranges—
were associated with greater equality in working time between husbands
and wives (Jacobs and Gerson, 2004). Greater equality in time spent at
work creates the potential for a more equitable division of time spent on
family caretaking, as well. Wives who have more equal work hours and
earnings to their husbands enjoy more economic and social independence,
which in turn can give them greater bargaining power to demand more
equitable division of household responsibilities (see Mahoney, 1995;
Deutsch, 1999; sources cited in Schultz, 2000). Simultaneously, men with
more moderate working hours, and less demand on their time by employ-
ers, have a greater capacity to spend more time on childcare and household
work (Mahoney, 1995). Thus, it is not surprising that studies show that
families with more egalitarian distribution of household labour are those
in which both spouses have more similar working hours (Coltrane, 1996;
Deutsch, 1999). A shorter workweek would also allow single parents to
create communal child care or other options, by arranging care with
friends, neighbours, and relatives.

Adopting a universal approach that aims to bring the workweek towards
35 hours for everyone would also free women and parents from the stigma
and disproportionate costs associated with more targeted policies.
Employer mandates, when narrowly designed, can result in the employer
passing off costs onto the group that is intended to benefit from the man-
date, either in the form of reduced employment or wages (Summers, 1989;
Jolls, 2000; Lester, 2005). Creating a new universal reduced workweek
norm would allow all employees to share in the costs and benefits, and
would simplify the process of finding ways for government to redistribute
some costs among taxpayers in general (discussed further below).

For all of these reasons, we believe feminists in the United States should
join with other concerned groups to advocate a coordinated series of steps
designed to achieve a more moderate, more controllable workweek norm as
the foundation for a restructured regime of working time. Our program-
matic vision of the changes necessary to achieve a more equitable organisa-
tion of working time would include:

e reducing the standard workweek from 40 to 35 hours for all employees;

e mandating pro-rata benefits for all who work for an employer, tied to
the number of hours they work, to reduce artificial incentives for
employers to use workers for overly long or overly short hours (alter-
natively, detaching important benefits, such as basic health care and
adequate pensions, from employment and providing them to all citi-
zens as a matter of right);
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e climinating the executive exemption for overtime, to reduce artificial
incentives for employers to require long working hours for manageri-
al and professional employees;

e providing reasonable, but not overly long, paid family leave and per-
sonal sabbaticals to protect jobs for employees who must care for
loved ones or meet other important personal commitments;

e adopting strong anti-discrimination measures to ensure that those
who take advantage of reduced hours are not discriminated against for
doing so; and

e providing earnings subsidies or other basic income supports to allow
low-earners to work a shorter workweek, while still having the eco-
nomic means to support themselves and their families

(Schultz, 2000; White, 2001; Jacobs and Gerson, 2004; Lester, 2005).

Introducing these elements into American society could occur through a
number of approaches, ranging from top-down legislation to voluntary
efforts by employers, as explored below.

PROBLEMS ACTUALISING A REDUCED WORKWEEK IN THE FACE
OF GLOBALISATION AND NEW LIBERALISM

While a new working time regime would produce immeasurable benefits
for workers and provide a foundation for greater gender equality within
and beyond the workplace, the current political and economic environment
is not conducive to such large-scale reforms. New initiatives around work-
ing time have encountered serious problems, even in western and northern
European countries and Canada, where there is more political and institu-
tional support for worker protections than in the United States. The new
paradigm of labour regulation and widespread employer control over the
workplace makes any egalitarian vision difficult to achieve, and serious
challenges face any approach.

Legislative Mandates

Traditional ‘top-down’ mandates to regulate hours currently exist in the
United States, including most notably in the FLSA, which established a
40-hour workweek for most workers at the federal level, and state or local
extensions, such as legislation in California that established an eight-hour
workday. The primary goal of the FLSA was work spreading. By requiring
employers to pay premium wages for overtime work, Congress believed it
would discourage companies from overworking existing employees, as
opposed to hiring new ones (Malamud, 1998). In the current version of the
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FLSA, compensatory time (‘comp time’) is permitted in lieu of overtime pay
in limited circumstances—only for public employers, and at a rate of at
least 1.5 hours for each hour over 40 hours worked in any one week.3

New Overtime Legislation to Reduce Standard Workweek to 35 Hours

One possible approach to restructuring the workweek is to amend the FLSA
to require overtime pay or comp time for hours worked beyond 35 in a week,
instead of 40. Federal legislation could also incorporate the other elements of
a new working time regime. The FLSA could be amended to eliminate the
executive exemption, and the ERISA, likewise, to mandate pro-rata benefits.
Anti-discrimination laws could be amended to protect people from discrimi-
nation based on their hours. Anti-retaliation provisions under the FLSA*
could be strengthened to include punitive damages when employers retaliate
or discriminate against employees who enforce their rights under the law. The
federal Family and Medical Leave Act,® which requires employers to provide
up to a total of 12 workweeks of unpaid leave during any 12-month period,
could be amended to require paid leave instead. The Earned Income Tax
Credit could be expanded, or other basic income supports adopted, to ensure
that everyone is brought up to an income level that will protect them from
the need for overwork.

Even if the ideal legislative package were enacted, its success in actually
reducing the workweek would not be guaranteed, depending on the
response to the regulation (Trejo, 1991; Hunt, 1999; Costa, 2000;
Hamermesh and Trejo, 2000; Trejo, 2001). Economic models estimate dif-
fering responses from employers, depending on the economic and political
conditions in place when legislation was enacted, and the quality of the data
set and the methodology used by the researchers (Trejo, 1991; Hunt, 1999;
Costa, 2000; Hamermesh and Trejo, 2000; Trejo, 2001). A traditional
demand-side model predicts that employers will decrease working hours as
marginal hours become more expensive, discouraging employers from using
overtime or comp time. By contrast, a compensating differential model pre-
dicts that employers will simply lower straight-time wages to achieve the
same total hours and salary as before the legislation was enacted, resulting
in no change in hours worked (Trejo, 2001). There is some evidence that
employers adjust base wages downward in non-minimum wage jobs, reduc-
ing the effect of the statutory premiums but not neutralising it completely
(Trejo, 1991). Some writers believe that overtime wages create incentives
for employees to work overly long hours, so that both employers and
employees become locked into overtime as a way of meeting production
demands (Schor, 1994).

329 USC § 207(o) (2004).
429 USC § 215.
5 Family and Medical Leave Act of 1993, 29 USC § 2601 (2004).
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Comp Time Instead of Overtime

One option for dealing with these problems is to replace overtime with
comp time, essentially mandating a limit on the total numbers hours
worked until they reach desired levels. This type of proposal might require
that for any hour worked beyond 35 hours in a week, or seven in a day, an
employee would receive 1.5 hours (or one hour) of comp time to use as
additional time off work. This type of programme currently exists for many
US government employees and has been implemented in some industries in
France, Germany, and elsewhere, where workers must average no more
than 35 hours per week over a predetermined number of weeks.

Where employers enjoy sole control over the structure of the workplace,
workers may suffer in a comp time system. In US government positions cur-
rently offering comp time, the risk of abuse is relatively low (Eisenbrey,
2003). Record keeping is reliable and transparent, so employees can ensure
they receive the right amount of comp time. Turnover is low, so employees
are unlikely to lose time off when leaving a job. Labour unions, which are
more prevalent in the public sector, can protect employees’ rights to use
comp time or to resist compelled overtime work. Problems still arise, how-
ever. For example, some employers require or pressure employees to use up
their comp time quickly in order to avoid accumulating large quantities of
‘banked’ time.®

Concerns about employer power over decisions about comp time use
may be magnified in the private sector. Comp time makes overtime hours
less expensive to employers, who do not have to pay for them when they
are worked. Employers can increase hours to match levels of maximum
production, while at the same time saving money if employees fail to use up
their accrued comp time hours or use them during less busy times (Golden,
1998). Because most employees in the United States are ‘hours takers’
instead of ‘hours makers’, employers are likely to control when employees
work longer hours and weeks and when they can take time off, as has
occurred in both the German and French cases (Golden, 1998).

By confronting such problems, however, comp time could be shaped in a
way that renders it beneficial for employees. Potential policies would
include penalising employers for unreasonable denial of employees’
requests to use comp time; allowing ‘borrowing’ of comp time in advance
by workers instead of just ‘lending’ comp time to employers; prohibiting
employer substitution of comp time for vacation, holiday, sick-leave, and
personal days; insuring comp time in case of employer bankruptcy or relo-
cation; and banning or limiting mandatory or coerced overtime hours
(Golden, 1998: 537).

¢ See, eg, Christensen v Harris County, 529 US 576 (2000).
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Government Incentives and Negotiated Solutions

In face of the decline of the New Deal regulatory regime, US policy-makers
are seeking new models of regulation, replacing legislative mandates with
more flexible regulatory approaches to achieve policy goals in a way that
can still support democratic principles and encourage innovation (Ayres
and Braithwaite, 1992; Estlund, 2004; Lobel, 2004). The proposals attempt
to find a middle ground between older ‘command and control” models,
which involve top-down government mandates, and deregulation, which
has the potential to unleash free industry reign. Under various names
including ‘workplace governance’ and ‘responsive regulation,” these negoti-
ated solutions seek a balance by using ‘carrots’, ‘sticks’, or some combina-
tion of both to encourage industry to comply voluntarily with government
policy goals. A reduced workweek could be achieved through a negotiated
solution, under which the government would set guidelines or policy goals
and then provide industry some level of autonomy in determining the
means with which to reach those goals.

Legislative Incentives

Legislative incentives could stand alone or could form the backbone of a
more complex negotiated solution aimed at creating a 35-hour workweek by
providing financial support for employers who agree to implement it for their
employees. Incentives must be accepted widely to avoid stigmatising employ-
ees with shortened workweeks; programmes that call on employees to volun-
teer for lower hours may ultimately backfire. For example, in a reduced
workweek trial in mid-1990, Finnish municipal governments attempted to
implement six-hour days in order to decrease hours and increase jobs in the
face of high unemployment (Mutari and Figart, 2001). Some studies suggest
that, in practice, 94 per cent of the employees who opted for the shorter days
were women in what tended, in Finland’s sex-segregated workforce, to be
female-dominated fields of social services and health services. These women
expressed shame over their short shifts, relative to men (Antilla, 2004). As
soon as the subsidies were lifted, the shorter days disappeared, as unions and
some employees were unwilling to accept the salary cuts that accompanied
the reduced hours (Mutari and Figart, 2001). Thus, Finland illustrates how
subsidies for ‘voluntary’ programmes can fail.

France offered subsidies to all employers as one part of a legislative
attempt to ameliorate high unemployment levels by reducing the workweek
from 39 to 35 hours. Through a two-stage legislative process, France
moved toward a 35-hour standard workweek beginning in 1998. Initially,
the law passed in 1998, known as Aubry 1,7 offered an incentive grant for

7 Loi No 98-461 du 13 juin 1998, Journal officiel, 14 juin 1998, 9029.
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companies who would create new jobs equivalent to 6 per cent of their
company’s workforce, maintain staffing levels for at least two years, and
reduce working time by 10 per cent before year 2000 deadlines (Bilous,
2000; Bloch-London, 2004). Employers who sought the subsidy had to fol-
low a set method of calculating working time: in order to achieve an effec-
tive working time decrease of 10 per cent, employers could not exclude
break time or holidays when calculating the total number of hours worked
(Bloch-London, 2004). Many employers declined the subsidies under Aubry
I, because they anticipated being able to avoid the government’s terms if
they waited to implement a reduced workweek under the second phase of
the law (Bloch-London, 2004). Aubry IL® enacted in 2000, replaced the ear-
lier incentives with a broader structural aid scheme, which subsidised low
pay (up to 1.8 times the minimum wage) on a sliding scale to cushion wages
until 2005 when the minimum wage would be increased. In contrast to
Aubry I, receipt of aid under the second law was not contingent on job cre-
ation or on the old method of calculating working time. Employers could
comply, in part, by changing the way they calculate hours worked, result-
ing in less than a 10 per cent reduction in the effective number of hours
worked (Bloch-London, 2004). Thus, while subsidies could provide an
incentive to adopt a 35-hour standard workweek, to be effective the subsi-
dies must be offered widely and on terms employers will accept—either
because the terms are agreeable or because employers believe they must
acquiesce to them in order to receive the subsidy or to comply with the law,
conditions absent in France.

Negotiated Solutions

Other approaches to negotiated solutions attempt to solve compliance
problems by using a careful mix of government punishment and persuasion,
and marshalling third-party monitors. The responsive regulation model
developed by Tan Ayres and John Braithwaite, for example, posits a pyra-
mid of enforcement in which compliant parties are rewarded, but non-com-
pliance moves them up a pyramid of sanctions toward a ‘big gun’ aimed at
the most serious offenders (1992). Additionally, recognising and seeking
to avoid capture of regulatory agencies, Ayres and Braithwaite propose
empowering public interest groups to monitor compliance and, especially in
situations where unions or employee groups serve as monitors, to ensure
internal accountability (Ayres and Braithwaite, 1992). Building on this tra-
dition, Cynthia Estlund proposes a new approach to protect workers’ rights
in the face of insufficient union strength or agency resources. Questioning
the ability of employees, who face collective action problems or fear of
reprisal, to serve as adequate monitors, and asserting that US agencies have

8 Loi No 2000-37 du 19 janvier 2000, Journal officiel, 20 janvier 2000, 975.
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insufficient ‘big guns’ to pose a credible threat, Estlund proposes a hybrid
model where outside consumers serve as monitors, targeting multinational
corporations which fail to comply with regulations or which buy from non-
compliant suppliers (2004).

A number of countries, including France and Australia, have turned to
negotiated solutions to reduce working hours (Berg et al, 2004; Bloch-
London, 2004). In France, the parameters of Aubry II, which guides imple-
mentation of the 35-hour workweek, were determined in negotiations
between employers’ and employees’ unions and representatives. Because of
strong opposition to the reduced workweek and threats of non-compliance
from employers, the government allowed the second law to be weakened in
many aspects in comparison to the first law. As discussed above, the
method of calculating working time was relaxed, working time was meas-
ured for managerial and professional staff in days rather than hours, limits
on total use of overtime hours were relaxed, computation of hours was
annualised, and the amount paid for overtime hours was decreased. The
newer French government further relaxed the overtime regime, allowing
more use of overtime at a lower cost (Bloch-London, 2004).

The relaxation of overtime use and the annualisation of hours gave
French employers considerable flexibility to organise workers’ hours, in a
phenomenon known in Europe as ‘flexibilisation’, which has also occurred
in Australia, Germany, and other countries that have reduced the workweek
through negotiated solutions (Berg et al, 2004). For some employers, flexi-
bilisation works similarly to comp time systems discussed above, in which
they can shift labour to peak times and away from slow times. For exam-
ple, in France, workers at Samsonite agreed, through negotiation, to work
42 hours per week in the summer, when demand for luggage is high, and 32
hours per week in the winter (Trumbull, 2001). In other work settings, flex-
ibilisation is imposed on a more transitory basis, often to the detriment of
employees. One author describes companies in which lower-paid workers
have had to make themselves available for work anytime between 6 am and
10 pm, five days a week, as well as Saturday mornings, with little prior
notice. Their time off is often dictated to them, at the last minute, in a
process called ‘demodulation’ (Pélisse, 2004a).

The French negotiated regime resulted in some job creation and working
time reduction, with estimates ranging from three to 10 hours’ reduction
depending on the setting. Some employees, especially women in professional
jobs, said they appreciate the fact that the new law provided them more time
for family and leisure. Other employees, particularly lower-wage employees,
reported inadequate control over their working hours and vacation time,
which may be mandated by their employers (Bloch-London, 2004; Pélisse,
2004a). Unfortunately, the law left regulation of part-time work completely
to company-level negotiations, a process that effected little change for most
part-time workers. Nonetheless, there is some evidence of an overall reduction
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in part-time work, especially for workers with hours near 30 per week, who
were able to transition into full-time work (Bloch-London, 2004).

Some of the shortcomings of the French negotiated solution are due to
the relative strength of employers over labour unions or other groups rep-
resenting employees—a condition that would be even more problematic in
the United States. France attempted a weak version of legislated represen-
tation in Aubry I, in which companies without union representation could
choose a designated employee to participate in the negotiation process
(Bloch-London, 2004). While this process created wider employee represen-
tation in initial working time negotiations, studies indicate it was often used
as a tool by management to validate a decision that was already made and
has not created lasting new links to trade unions (Bloch-London, 2004).
More positively, in Germany, employee works councils have been success-
ful in helping to enforce collective agreements; working time has been esti-
mated at 0.6 fewer hours per week in companies that have works councils
compared to companies that do not have them (Lehndorff, 2004).

Experiences in France and other countries point to a number of condi-
tions that would need to be ensured before the United States could take a
negotiated approach to a 35-hour workweek standard. Most importantly,
any proposal would have to incorporate a stronger structure to bolster rep-
resentation of employees’ interests for purposes of designing and enforcing
corporate compliance. Legislation guiding the policy could create negotiat-
ing committees that would include diverse employee representatives
(including women and minorities, low-wage and part-time workers). In
addition, consumers or public interest groups could be charged with pro-
tecting workers by monitoring multinational corporations. Finally, it would
be necessary to increase the monitoring capacity of agencies to detect and
punish non-compliance. Agencies would need the power to impose stronger
penalties for repeated violations of regulatory guidelines. With a fairly
strong civil rights litigation-based regime in the United States, it might also
be possible to bolster compliance by providing employees a private right of
action backed up by punitive damages if they are fired for trying to enforce
workplace standards or rights (Estlund, 2004). With more of these condi-
tions in place, a negotiated approach could be effective.

Collective Bargaining

In some unionised settings, it might be possible to achieve new working
time standards through collective bargaining. A collective bargaining
approach might, in many ways, look like responsive regulation without
government incentives. Assuming some unions have sufficient strength to
bargain for the necessary reforms, their achievements might pave the way
for broader adoption of a 35-hour standard.



148  Vicki Schultz and Allison Hoffman

Reductions of working time through collective bargaining have occurred
in Germany and the Netherlands. German unions have long negotiated for
a reduced workweek, mostly in order to preserve predominantly male man-
ufacturing jobs (Figart and Mutari, 1998). For example, a prominent agree-
ment between IG Metall and Volkswagen in 1993 implemented a 28.8-hour
week over four days with a pay cut in order to preserve employment. By the
mid-1990s, printing and metalworking unions had negotiated 35-hour
weeks with flexibilisation, which allowed extended workweeks in peak
periods or unusual circumstances, with time off usually given at a later time
(Fajertag, 1999). Similar agreements have been arranged at Dutch compa-
nies (Fajertag, 1999).

The strength of collective bargaining in Germany may be weakening.
Coverage by collective agreements fell from 69 per cent to 63 per cent in
the former West Germany and from 56 per cent to 44 per cent in the for-
mer East Germany between 1996 and 2001 (Lehndorff, 2004). IG Metall
suffered a significant defeat in East Germany in trying to bring work hours
down to 35, to match those in West Germany (Fajertag, 1999). Fur-
thermore, actual working time appears to be longer than collectively bar-
gained time, reflecting insufficient enforcement, and pressure to increase
hours despite efforts to negotiate otherwise. Flexibilisation can provide the
mode for the workweek to stretch beyond the negotiated hours (Fajertag,
1999). With efforts to reduce working hours through collective bargaining
failing in a country with strong union presence, such a strategy is likely to
face serious difficulties in the United States. Unions would have to see a sur-
prising upsurge, and stronger structures to enforce agreements would have
to develop, before a collective bargaining approach to a 35-hour workweek
could succeed on any significant scale.

Private Industry Initiatives

In light of the difficulties in achieving a reduced workweek through legisla-
tive and collective bargaining approaches, private industry initiatives may
provide a way for change to begin. Employees could press individual
employers to restructure the workweek, and some companies might comply
in order to retain or to attract qualified employees or to achieve other effi-
ciencies. By doing so, these employers would create best-practice models
that provide success stories and impetus for larger change.

In the United States during the Great Depression, many companies
reduced working hours in order to maintain employment. Under the leader-
ship of its visionary founder and Chief Executive Officer, WK Kellogg, the
Michigan cereal manufacturer Kellogg’s maintained a 30-hour week for
many years after the depression abated (Hunnicutt, 1998). WK Kellogg
asserted that, with the reduction in hours, employees’ efficiency and morale
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increased so much that the company could pay them the same wages for six
hours as they had previously paid them for eight (Hunnicutt, 1998). When
Kellogg left a direct management position, the six-hour days began to disap-
pear. But they remained, to some degree, until the mid-1980s, when a new
management team, as part of a strategy to trim the payroll to meet a loss in
market share, threatened to relocate its headquarters if the workers and
unions did not agree to end the remaining six-hour shifts (Hunnicutt, 1998).

Even today, some companies have reaped tangible benefits by reducing
working hours in the current economy. SAS, a North Carolina software
company, has a written policy allowing a standard 35-hour week; although
not all employees take advantage of the policy, it is perceived as an option.
SAS also provides a full range of on-site benefits to employees, including
health care, a fitness centre, on-site car service, and guidance for children
choosing colleges and parents seeking nursing homes (Bankert et al, 2001;
Safer, 2003). This employee-centred, private company, run by co-founder
and Chief Executive Officer Jim Goodnight, is highly profitable, partially
due to its 3 per cent employee turnover in an industry that averages closer
to 20 per cent (Safer, 2003).

In the recent past, some consultants advised companies of the benefits of
reduced workweeks. Companies who followed such advice, such as Metro
Plastic Technologies, found they attracted better workers and were able to
fill empty positions more easily, while producing a higher-quality product
with fewer defects (Saltzman, 1997). Such an approach may not apply as
easily for some firms with highly skilled workers who require substantial
training, where paying overtime can be less expensive than hiring addition-
al employees (Saltzman, 1997). Reduced working time initiatives are more
likely to be adopted by firms who face labour shortages and need to attract
workers, companies that gain efficiency by increasing utilisation of capital,
or companies that can reap the benefits of government incentives.

Nonetheless, industry efforts can provide individual models of success for
later legislative and negotiated solutions. Furthermore, in industries where
companies compete for highly skilled workers—such as SAS—a domino
effect may take hold. As some employers reduce required work hours, oth-
ers may have to follow suit or be at a comparative disadvantage.

CONCLUSION

At the dawn of the twenty-first century, the old breadwinner/caregiver
model has become obsolete. Americans need a new social policy that recog-
nises and provides greater support for the complex, simultaneous involve-
ments in paid work, family caretaking, and civic affairs in which men and
women are already engaged. In order to succeed, this new policy should
reduce and restructure working time.
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In the current political and economic climate, it will be difficult to reor-
ganise working time in a way that genuinely improves workers’ lives inside
and outside of the workplace. Sustained public education and attention
must be focused on the growing problems of overwork and underwork and
on the lack of choice Americans face. Women’s rights activists must join
forces with domestic and international labour movements, civil rights
groups, and other social activist groups to articulate a programmatic agen-
da and to press for change. Together, these groups can lay the foundation
for a shift to reduced working time with greater benefits and protections for
all workers. Preconditions include stronger employee representation and
voice, government monitoring and enforcement capacity, and norms that
enable and encourage all men and women to work more moderate, man-
ageable hours.

Sustained academic attention and activism are developing in a number of
countries, including the United States, to study and resist the growing time
demands that threaten the integrity of family life, the fulfilment of personal
goals, and the viability of civic and political engagement. At one level, groups
like the Sloan Foundation are funding research on family-friendly initiatives,
such as the path-breaking book by Jacobs and Gerson quoted in this chapter.
On another level, activist groups have also begun to gain momentum for
resisting increased pressures to work longer and harder and for ensuring
enforcement of any legislation that succeeds. In the United States, the “Take
Back Your Time’ movement, organised by the Center for Religion, Ethics,
and Social Policy at Cornell University, has garnered national attention and
support from academics, leaders of the labour movement, religious leaders,
and non-profit organisations. Its stated role is as a ‘nationwide initiative to
challenge the epidemic of overwork, over-scheduling and time famine that
now threatens our health, our families and relationships, our communities
and our environment’ (Center for Religion, Ethics, and Social Policy). A sim-
ilar movement in Canada, 32 Hours: Action for Full Employment, seeks ‘to
achieve full employment and a high quality of life for all, through a legislat-
ed standard work week of 32 hours across Canada’ (32 Hours).

As such activism spreads, we are beginning to witness progress in form-
ing and fostering international norms at both the national and global
levels. For example, the European Union (EU) has issued directives creating
binding labour regulation on member states, including a 1993 Working
Time Directive® that restricts and regulates working time for all employees
(Murray, 2001b)'% and a 1997 Part-Time Work Directive!! mandating

9 EC Council Directive 93/104 of 23 November 1993 concerning certain aspects of the
organization of working time, [1993] OJ L 307.

10 See also European Commission, 1998.

1 EC Council Directive 97/81 of 15 December 1997 concerning the Framework Agreement
on part-time work, [1998] OJ L 14.
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pro-rata benefits for part-time workers. Recently, the International Labour
Organization (ILO) has also begun to advocate a range of measures to
upgrade non-standard and other forms of unregulated labour, and to ensure
the creation of more secure forms, in the global ‘Decent Work’ programme
of action (Murray, 2001, 208-12; ILO, 2002; Fudge and Owens, chapter 1
in this volume). A 2001 Report prepared for the European Commission,
entitled Beyond Employment, explicitly addresses the need to reduce and
restructure working time in ways that will broadly protect workers, rather
than benefiting only traditional male head-of-household employees (Supiot
et al,2001: 90-93, 180). In particular, the Report advocates ‘a model where
men and women would share working time and keep enough free time for
both without forfeiting social rights’ (Supiot et al, 2001: 181). Such inter-
national initiatives may provide valuable resources for activists as they
work to advocate for and develop policies at the national level. Although
much more remains to be done, these types of efforts offer promise for
mobilising support for policies that give Americans more power over the
one resource that should truly be theirs to control: their time.
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Gender and the Legal Regulation of
Employment Breaks

CLAIRE KILPATRICK"

WHAT IS AN EMPLOYMENT BREAK?

tualised by contract and statute, with a special focus on the gender impli-

cations of those conceptualisations. Because women’s employment is
more broken up than men’s in order to accommodate maternity and caring
responsibilities, how law analyses these broken employment patterns has
important practical repercussions for women’s employment security. The
legal treatment of breaks for family reasons is also an important barometer
of the value given by public policy to lives which combine paid work with
unpaid care and reproductive work. The chapter first sets out a conceptual
and social framework within which to analyse employment breaks for fam-
ily reasons. It then examines the evolution of the legal position in the United
Kingdom in order to elucidate and elaborate this framework.

However, first, I need to explain what I mean by the word ‘break’ and
why T have chosen this particular word to organise my argument. It is not
easy to find a neutral word to discuss the legal regulation of periods in
which either the worker is not performing work or the employer is not pay-
ing wages or in which both parts of the wage-work bargain are not per-
formed. While the phrase ‘uninterrupted employment’ successfully conveys
a sense of employment in which the wage—work bargain is constantly afoot,
its opposite, interruption, seems to suggest a temporary cessation of emp-
loyment rather than a final and definitive rupture of the contractual rela-
tionship. However, what we need is a word that allows us to discover,
rather than to prejudge, whether, in between two periods of wage-work
bargains with the same employer, the pause button rather than the stop

IN THIS CHAPTER, I explore how employment breaks have been concep-

“ I am very grateful to the organisers of the workshop, the participants in the workshop, the
anonymous referees, and Hugh Collins for helpful comments on an earlier version of this chapter.
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button has been pressed on the employment relationship between the par-
ties. The word ‘break’ seems to capture both these possibilities; it can mean
both a temporary respite and a definitive ending. I will use ‘break’ on its
own when both these possibilities are present, and ‘temporary break’ and
‘definitive break’ when I wish to indicate either more specific meaning.

TWO WAYS OF THINKING ABOUT EMPLOYMENT BREAKS

In this section, I consider two ways of thinking about employment breaks.
The first is as a measure of the longevity of a particular labour market
engagement. The second concerns those situations in which the standard
wage-work bargain is disrupted. My aim is to show that different ways of
constructing and conceptualising labour market engagements affect
whether we classify periods in which wages are not exchanged for work as
definitive or temporary breaks in a worker’s contractual relationship with
her employer. The more that breaks are construed as definitive, the more
precarious a worker’s position on the labour market becomes.

Employment Breaks as a Measure of the Longevity of a Particular Labour
Market Engagement

A first sense in which we can think about uninterrupted employment is as
a measure of the longevity of a particular labour market engagement. The
longer the time between definitive breaks, the greater the longevity of a par-
ticular labour market engagement. In a recent book, The Personal
Employment Contract, Mark Freedland (2003: 313) has provided a very
useful typology of four different ways in which the longevity of particular
labour market engagements can be characterised:

(1) long-term career engagement (more than 10 years);

(2) medium-term career engagement (between one and 10 years);

(3) temporary engagement (less than one year, but measured in months
or weeks)

(4) very short-term or occasional engagement (for periods of less than
one week).

I should be clear about the fact that I use this typology in ways which signif-
icantly diverge from the ways in which it is used by Freedland. He uses this
typology to suggest that precariousness cannot in fact easily be read off the
identification of a particular kind of engagement so that, for instance, a long-
term career engagement can be contractually analysed as being less precari-
ous than, for instance, a temporary engagement. This is because the notice
term in employment contracts means that even long-term career engagements
can quickly be ended by the employer in a contract-compliant fashion. In
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other words, from a legal-contractual point of view, all employment contracts
are precarious. From this starting-point, he develops a further argument that
the implicit norms and expectations, according to which engagements on
contracts of indefinite duration terminable by notice are perceived to be more
secure than, say, fixed-term contracts, are out of alignment with the actual
contractual analysis of these engagements (2003: 305-18).

This is a useful reminder both of the contractual precariousness of almost
all employment contracts and of the mismatch between legal-contractual
analysis and the implicit norms and expectations brought to employment
relationships by workers and employers. However, I interpret the implica-
tions of that mismatch differently. My view is that the type of engagement
offered to a worker matters immensely, despite the fact that in legal terms it
is generally very easy to terminate all of these engagements in a contract-
compliant fashion. This is precisely because the type of engagement offered
enormously affects the implicit norms and expectations that the parties bring
to the employment contract, and this heavily conditions their contractual
behaviour. When the parties agree to an indefinite contract terminable by
notice in order to create what is envisaged as a long-term career engagement,
they evidently view that engagement as such. This makes it much less likely
that the power to terminate the contract, or even to consider the end of the
contract, will be frequently at the forefront of the parties’ minds, at least
when times are good. The implicit norms and expectations are very different
when it comes to fixed-term contracts, even those for a considerable number
of years, where both parties are always aware of the contract’s term. When it
comes to short-term engagements, the message being sent out by the employer
is that there is no deep commitment to a continuing relationship with the
worker. So that workers who accept employment on these terms may not
expect to have contractual continuity or statutory rights dependent on contrac-
tual continuity and may act accordingly, even if legally they do have such rights.

From this quite different perspective, the typology of four kinds of
engagement can be probed in a number of ways in order to consider who
engages in different patterns of labour market participation. A first set of
issues arises from considering whether these patterns vary over the life-
course. For instance, we could read the list as a ladder which workers can
hope to ascend (but which they may also descend) as they grow older. A sec-
ond set of issues asks whether different labour market engagements are in
vogue at different periods because different choices about how to structure
work are made by workers and employers. For instance, it could be argued
that medium-term and short-term engagements are currently more preva-
lent than the long-term and temporary engagements that were more fash-
ionable in other recent decades.

Most importantly for present purposes, do these patterns vary according to
gender? This is discussed further in the next section. However, for now we
can note that a disproportionate number of female workers are clustered in
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the forms of arrangement at the bottom of the list, temporary or occasional
engagements, normally on fixed-term contracts or as casual workers. In addi-
tion, there would seem to be an important correlation between part-time
work and very short-term or occasional engagements. Freedland is absolute-
ly right to identify the long-term and medium-term engagements as being
career engagements,! offering opportunities for skill enhancement and career
progression, whereas temporary engagements and occasional engagements
are not so viewed. If employers are reluctant to allow career engagements to
be pursued on a part-time basis, this will tend to push workers who wish
to work part-time down the ladder towards temporary engagements (usually
on fixed-term contracts) and short-term or occasional engagements.

Employment Breaks as a Lack of Interruption in a Worker’s Employment
with the Same Employer

However, there is a second sense in which we can think about breaks in
employment. This concerns those situations where there are breaks in a
worker’s employment with the same employer. In other words, the standard
wage-work bargain between worker and employer is disrupted in some
way or other. Again Mark Freedland’s recent book provides an exception-
ally useful way of considering how law analyses what happens to employ-
ment when it is disrupted in this way (2003: 106-8). He suggests that the
employment contract can exist in four modes:

(1) Pre-Employment mode
(2) Full-Employment mode
(3) Sub-Employment mode
(

4) Post-Employment mode

Standard continuous employment is what happens when the contract is in
full-employment mode, that is, when there is a current set of obligations for
the exchange of work and remuneration. It is important to recognise that
the obligations to exchange work and pay do not exhaust the content of the
employment contract in full-employment mode; those obligations are nec-
essary but not sufficient elements of a characterisation of employment in
that mode. The existence of other obligations in the contract beyond the
wage—-work bargain means that that even when the wage-work obligations
are not fully operational, it may still be possible realistically to speak of the
existence of an employment contract (albeit possibly one existing in a dif-
ferent mode) between the parties to that contract.

I However, it follows from my argument, although not from his, that medium-term engage-
ments structured as fixed-term contracts are less likely to be seen as career engagements than
medium-term engagements structured as indefinite contracts terminable by notice.
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Indeed, the great contribution made by Freedland’s typology of the four
modes in which the employment relationship can exist is that it makes it
clear that the employment contract has an existence and identity which
extends beyond the full-employment mode. While the set of contractual
obligations pertaining in other modes will not be the same as those pertain-
ing when the employment contract is in full-employment mode, that does
not mean that no contractual obligations exist when the contract is in one
of its other three modes.

For present purposes, we are interested in the specific issue of how breaks
in employment are characterised. It is possible to consider periods when the
worker is not currently working in one of three ways. First, the employer
may continue to pay the worker although the worker does no work, and
the contract may be considered to continue in full-employment mode.?
Alternatively, the period may be considered to be one when the employment
relationship continues to exist but has simply passed into sub-employment
mode, and this may mean that both employer and worker have a degree of
contractual commitment to resume the employment in full-employment
mode and/or that a set of obligations distinct from those which would apply
in the post-employment mode continue to exist. Generally, this will concern
situations in which neither side of the wage—work bargain is currently oper-
ating, that is, there is no current obligation on the employer to pay wages or
on the worker to provide work. However, it is also possible to characterise
precisely this type of bilateral break of the wage—work bargain as moving the
contract from full-employment mode to post-employment mode, so that
the contractual relationship is terminated (subject, of course, to any post-
employment obligations which may apply). Here, even if the worker iz fact
goes back to work for the same employer, this will be seen as a brand new
employment contract, and there will be no contractual continuity between
the employment before the break and the employment after the break.

Again, I need to clarify a divergence between the approach taken by
Freedland and the approach I wish to develop in this analysis. I wish to use
this typology of employment modes for different purposes to those for
which it is used in The Personal Employment Contract. In that work, this
typology is utilised to provide a very illuminating analysis of a number of
situations which in different ways sit uneasily between the full-, sub-, and
post-employment modes: disciplinary suspension, industrial action, sick-
ness, lay-off, and casual work (Freedland, 2003: 464-84). However, my
suggestion is that if we consider the gendered nature of employment breaks,
we can considerably expand the categories of breaks worth taking into

2 Although the worker may wish to challenge the employer’s refusal to supply work as being
a breach of contract by the employer. This occurs in ‘garden leave’ situations: William Hill
Organisation Ltd v Tucker [1999] ICR 291 (CA). In other words, in certain employment con-
tracts, full-employment mode will require not simply payment of wages by the employer but
will also entail an obligation on that employer to supply work.
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consideration. At the risk of oversimplification, we can do this by con-
sidering the employment modes of, respectively, a model male and a model
female worker.

The model male worker of the twentieth century did not interrupt his
employment: while he worked for an employer, ideally he should consis-
tently be in full-employment mode. Of course, in reality, the male workers
to whom this model was addressed had employment breaks for very many
reasons, some pleasant and desired, others much less so: lay-off by the
employer, disciplinary suspension, illness and injury, strikes, holidays,
births, marriages, and deaths all disrupted employment. The real male
worker hoped that some of these breaks, such as a few days of illness,
would not be seen as breaks at all so that the employer would continue to
pay wages, and the employment would be considered to remain in full-
employment mode. Alternatively, he could hope that the break would be
characterised as placing the employment in sub-employment mode, that is
a temporary break during which the employment contract continued to
subsist albeit not in full-employment mode. The worst-case scenario was
that the break would be considered to have terminated the employment, a
definitive contractual break.

Now the reasons for breaks identified in the previous paragraph evident-
ly also affect women workers, who also get sick, go on strike, and so on.
However, for twentieth-century women, this model of uninterrupted labour
market engagement tended to be presented, more or less strongly at differ-
ent times and places, as a default model: what happened faute de mieux
(that is, a husband and children). Hence, while for men breaks in work have
been viewed as limited exceptions to a general pattern of uninterrupted
employment, for women, a pattern of employment breaks was expected.
Even if a woman continued to work for the same employer, large expanses
of time taken up by maternity and child care were expected to break that
employment. Whether time away from work for maternity and caring
responsibilities is considered to move the employment into sub-employment
mode (a temporary break), on the one hand, or into post-employment mode
(a definitive break), on the other, is an absolutely critical element in an
assessment of the precariousness of women’s work.

It is of the greatest interest that very significant shifts are occurring in the
construction of the model male and model female worker. These are partic-
ularly apparent in those countries, like the United Kingdom, where, as we
shall see, breaks in employment for family reasons have been treated as
definitive to a much greater extent for much of the twentieth century than
in other European Union (EU) member states such as France and Italy.
Three particular shifts can be highlighted.

First, it is now a public policy priority across the EU to encourage women
to stay in employment and to retain their skill-levels after breaks for fami-
ly reasons. This public policy priority interacts, on the one hand, with the
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implicit norms and expectations of female workers and employers, and, on
the other, with the pre-existing legal position of how breaks for family rea-
sons are conceived in the individual member states.

Turning to male workers, it is unclear the extent to which their implicit
norms and expectations, and those of their employers, with regard to men
taking breaks for family reasons have shifted. However, public policy has
certainly shifted towards providing options for parents (sometimes even a
much broader category of carers) and not simply mothers to take tempo-
rary breaks for family reasons.

Finally, the grundnorm of consistent employment in full-employment
mode is being more broadly challenged as part of a general questioning by
workers of the appropriate balance between the employment they are in
and the rest of their lives. Many of the demands resulting from this simply
require an adjustment of the timing, place and number of weekly hours of
work rather than breaks from work. However, undoubtedly part of this
broader shift in work-life balance expectations is a desire to have a flexible
but secure method of taking a break from work with an employer in order,
for instance, to travel, to set up a new business venture, or to carry out vol-
untary work. These demands have as yet had a more limited impact on the
legal responsiveness of public policy-makers, although public policy initia-
tives to encourage employers of the benefits of adapting to these new work-
er norms and expectations have been undertaken.> However, because this
chapter analyses the legal regulation of employment breaks, and their gen-
der impact, it focuses principally on breaks for family reasons, rather than
broader work-life balance initiatives.

I have used Freedland’s two typologies to investigate two axes along
which employment breaks can be measured: the longevity of a particular
labour market engagement and breaks of employment with the same
employer. However, the overall picture can only be obtained by investigat-
ing the interactions between these two typologies.

If breaks for family reasons (maternity or care) are conceptualised as tem-
porary (a move from full- to sub-employment mode within a subsisting
employment contract), then women and men can maintain a long- or medium-
term career engagement at the same time as taking those breaks.

However, where breaks for family reasons are conceptualised as defini-
tive, terminating the worker’s relationship with the employer, those taking
breaks cannot have long- or medium-term career engagements until they
stop taking those breaks. Such a situation makes it less likely that an equal
number of women and men will have long- or medium-term career engage-
ments with an employer. Just as importantly, if a view that breaks are defin-
itive is combined with a view that career engagements are more compatible

3 See, eg, in the United Kingdom, the Work-Life Balance Campaign, analysed in Kilpatrick
and Freedland, 2004.
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with full-time work, women who wish to continue work on a part-time
basis while their children are young could find it difficult to obtain a long-
term career engagement at the same occupational level which they held
prior to having children. This creates propitious conditions for the spawn-
ing of a whole sub-category of kinds of non-career labour market engage-
ments especially suitable for family carers: easier to interrupt and with a
shorter daily duration, but with few opportunities for skill enhancement or
progression. These ‘family carers’ form a substantial proportion of workers
in the short-term or occasional engagements category.

It is this last category of engagement which creates the greatest trouble
for the interaction between the two typologies, one focused on the longevi-
ty of a particular engagement with an employer and the other on the char-
acterisation of breaks occurring within a relationship with an employer. We
can see this easily if we consider three different working patterns of women
working for an employer for two years before ceasing to work for that
employer again.

If a woman is engaged during that two-year period on an indefinite con-
tract terminable by notice or on a two-year fixed-term contract, and works
regularly during that time, we would confidently characterise this as being
a single engagement for two years because the employment is generally in
full-employment mode during that period.

Now imagine instead that a woman agrees to work during that two-year
period on frequent but regular short periods of exchanges of wages and
work. We would be more hesitant about characterising this two-year peri-
od in the same way, that is as a single engagement for two years, because
(a) the frequency of employment in full-employment mode is not the same;
and (b) the parties have structured the relationship as one of short-term
engagements.

We would feel even less confident about characterising as a single con-
tractual engagement a woman working for two years for the same employ-
er on frequent and irregular short periods of exchanges of wages and work.
Both short-term engagement patterns share the feature that the employment
frequently dips out of full-employment mode in which wages and work are
exchanged. The latter adds the additional feature that those dips out of full-
employment mode are erratic.

Hence, short-term engagements are more difficult contractually to charac-
terise as a single engagement because the contractual mode is often not that
of full employment. However, it is equally the case in our two examples of
short-term engagements over a two-year period that it is very difficult to cat-
egorise each of the breaks in wage-work bargains as being definitive, an end-
ing of the relationship with that employer. Because the fact is that it is not.
The relationship ends after two years, not after each wage-work bargain.
This suggests that the most appropriate way of characterising the contractu-
al status of the women on the short-term engagements for two years is to say
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that they work in an on-going contractual engagement in which the employ-
ment frequently dips between the full- and sub-employment modes. Evidently,
however, it remains possible to argue that the close of each short-term
engagement signals a definitive contractual break so that any on-going rela-
tionship is of purely social or, at any rate, of non-contractual, relevance
(compare Collins, 2000 with Freedland, 2003: 100-4, 477-78).

This illustrates the broader point that comes out of this discussion of two
ways of thinking about employment breaks: while a worker continues to
have a relationship with an employer, there is no inevitable or a priori way
of characterising any of these breaks as being by nature definitive or tem-
porary. Instead, choices about how to characterise each of these breaks have
to be made by judges and legislatures. Moreover, those legal choices can
affect the implicit norms and expectations of women, men, and employers.
That is to say, whether breaks are generally legally categorised as (a) defin-
itive or (b) temporary can, especially if a clear legal stance is adopted, make
a difference to how workers, especially women workers, and employers ori-
ent themselves to the labour market.

THE LEGAL RELEVANCE OF CONTINUOUS EMPLOYMENT:
CONTRACTUAL AND STATUTORY CONTINUITY

In legal terms, why does it matter if breaks are seen as temporary or defin-
itive? The employment contract law issues relating to continuity were
discussed in the previous section. It matters if the employment contract
subsists during a break, albeit in sub-employment mode, because employ-
ers and workers may owe each other certain obligations during that period
which the parties can invoke or enforce. However, the incentive to establish
contractual continuity is more often linked to the enjoyment of statutory
employment rights. In many employment law systems, employment count-
ed as continuous is an important gateway both to qualify for statutory
employment rights and to determine the extent of a successful claim of
one of those statutory employment rights. So, for instance, one year’s (52
weeks’) continuous employment is required to qualify for the right not to
be unfairly dismissed in the United Kingdom. And to obtain the maximum
statutory redundancy payment in United Kingdom law one needs inter alia
to have clocked up 20 years’ continuous employment.*

As Davies and Freedland note, when it comes to working out what con-
tinuous employment is for the purposes of statutory rights, ‘the most obvi-
ous basis for such measurement should be the contract of employment’
(1984: 570). And indeed the primary measurement of a week that ‘counts’
as a week of continuous employment in UK law is that:

4 Employment Rights Act 1996 (ERA 1996), s 162(3).
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Any week during the whole or part of which an employee’s relations with his [sic]
employer are governed by a contract of employment counts in computing the
employee’s period of employment.’

In other words, an uninterrupted contractual pattern of a certain kind is
required to have a week which counts for the purpose of statutory ‘contin-
uous employment’. Note, however, that the contract of employment in
each of these weeks, although it will have to be with the same employer,
does not have to be the same contract of employment. So while, for statu-
tory purposes, there must be a contract of employment in existence with
sufficient regularity (every week), an employee could qualify for unfair
dismissal protection provided she could show 52 separate contracts of
employment, each one occurring in a consecutive week. Therefore, even
when statutory continuity takes the contract of employment as its yard-
stick, the statutory contract-based continuity test does not necessarily pro-
duce the same analysis as that forthcoming from a purely contractual
analysis of continuity. For instance, a weekly pattern of short exchanges of
wages and work would suffice to satisfy the statutory continuity test, even
if the breaks between each of those engagements were viewed as constitut-
ing a definitive break in the contract. But workers with a pattern of short
but sporadic exchanges of wages and work would struggle to satisfy this
test, again, if the breaks between wage-work exchanges were regarded as
(contractually) definitive. Hence the incentive for workers employed in
such arrangements to try to establish the contractual continuity of a single
engagement in order to enjoy employment rights requiring a long period of
continuous employment.

Moreover, while statutory continuity rules, perhaps unsurprisingly,
take their main lead from the identification of an employment contract,
legislation can depart further from the need to find an employment con-
tract. Statute can provide that employees qualify for employment rights
even when a contract would not be regarded as subsisting between the
parties in each week. Two main legislative techniques can be used to
achieve this outcome. The first technique involves the legislature deem-
ing a contract to exist during a definitive (contractual) break, and speci-
fying which contractual obligations remain in force during that break.
The second technique entails the legislature providing that, despite the
absence of contractual employment, continuity is nonetheless established
for statutory purposes in defined situations. The latter has been the pri-
mary technique used in UK law. Currently, UK law provides that statu-
tory continuity exists for any week, even in the absence of a contract, in
which the employee is:

S Ibid, s 212(1).
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e incapable of work because of sickness or injury;

e absent from work on account of a temporary cessation of work;

e absent from work in circumstances such that, by arrangement or cus-
tom, she is regarded as continuing in the employment for any purpose.®

Hence, there is no shortage of techniques available to judges and legisla-
tures to establish, or conversely to deny, contractual and statutory continu-
ity. What is most interesting then is to trace how approaches taken by
courts and legislatures to these employment breaks have changed over time.
I focus on the United Kingdom as it provides an excellent demonstration of
the significant shifts made by judges and legislatures in their thinking about
employment breaks, as well as the important challenges that remain. I have
suggested that casual working arrangements can in part be seen as a way of
having frequent breaks for family reasons and outlined the issues this kind
of employment pattern raises for contractual and statutory continuity. In
the sections that follow, I focus on analysing formal and extensive (at least
one-week) periods of leave for family reasons.” In my concluding remarks,
I consider the implications of this analysis of formal periods of leave for
family reasons for the casual working arrangements offered to women with
family responsibilities.

STATUTORY LEAVE PERIODS AND CONTINUOUS EMPLOYMENT
Pre-New Labour

Before 19735, there were no statutory rights to leave for maternity reasons
in the United Kingdom, let alone a broader range of rights to leave for fam-
ily reasons. Maternity departures were viewed as signalling a definitive
break of the contractual relationship with the employer. The antithesis of a
family-friendly employment law regime, it made mothers’ employment as
precarious as possible.

In 1975, the first right to maternity leave was introduced. This granted
qualifying employees (those with two years’ continuous service of over 16
hours per week) a period of maternity leave and a ‘right to return’ to work
thereafter. The ‘right to return’ regime, in place until its replacement by the
New Labour Government in 1999, is a fascinating guide to how legally to
construct a precarious employment break. Its precarious design feature was

6 Ibid, s 212(3). Sickness/injury absence only counts for up to 26 weeks. Before 1999, this
included absence on account of pregnancy or confinement up to a maximum of 26 weeks or
absence on the longer period of leave connected to the statutory right-to-return maternity
regime. See further below.

7 This also means that I exclude ‘time off’ for, eg, family emergencies or ante-natal appoint-
ments from my analysis.
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that the employee’s actions could easily tip the break from being a tempo-
rary one to being a definitive one.

The legislation did not use the first technique described above, that is,
deeming contractual continuity to subsist during the period of maternity
leave. Instead, the legislation used the second technique identified, by pro-
viding that, even in the absence of a contract of employment, statutory con-
tinuity would be conferred on those enjoying the right.® The problem with
this formula was that the right to return could be lost in a bewildering
variety of ways progressively elaborated by the courts and Conservative
Governments in the 1980s and 1990s. In terms of legislative design, the
most important way that an employee could lose the right to return was by
failing to fulfil notification requirements, which were ratcheted up during
Mrs. Thatcher’s first administration in the Employment Act 1980. At least
21 days before an employee wanted the period of absence to begin, she had
to notify the employer in writing of the commencement of her leave.” She
had to inform the employer at this point (before childbirth) whether she
intended to exercise her right to return.!® Whilst away from work, she was
obliged to reply to the employer’s request for written confirmation that she
intended to exercise her right to return.!! She was further obliged to notify
her employer in writing 21 days in advance of her anticipated return to
work.12 Failure to fulfil any of these notification requirements meant losing
the right to return.

Just how difficult the statutory construction of the right to return made
the status of the woman’s employment, as a matter of contract and of
statute, during this maternity break was highlighted in a number of cases
where women had been unable, normally because of postnatal depression,
to return to work on the last possible date permitted by the right-to-return
regime. The employer informed them that by failing to return on that date
they had lost their right to return (that is, they had lost their job). The
women challenged this outcome as being an unfair ‘right-to-return’ dismissal
as UK law provided:

Where an employee has the right to return to work ... and has exercised it in
accordance with [the notification requirements] but is not permitted to return to
work, then ... she shall be treated for the purposes of this Part [that is, the set of
provisions related to the right to return] as if she had been employed until the

8 Above n 6.

9 See old ERA, ss 74-75. The requirement that this notification be in writing was added by
the EA 1980. Old ERA signifies the position under the ERA 1996 before New Labour. Prior
to consolidation in 1996, the law was contained in the Employment Protection Act 1975.

10°0ld ERA, s 80(1).

1 Ibid, s 80(2). This requirement was inserted by the EA 1980. The woman had 14 days to reply.

12 Tbid, s 82. This was originally one week (Employment Protection Act 1975 (EPA 1975), s
49(1)), and was changed to 21 days by the EA 1980.
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notified day of return, and, if she would not otherwise be so treated, as having
been continuously employed until that day, and as if she had been dismissed with
effect from that day for the reason for which she was not permitted to return.!3

In the alternative, the women argued that it was ordinary unfair dis-
missal, a wrongful dismissal (that is, dismissal in breach of contract) or pro-
hibited discrimination under the Sex Discrimination Act 1975 not to allow
them to return to work.

For practically all of its existence, the courts found that successful exercise
of the right to return depended on the woman not only fulfilling all of the
notification requirements but actually physically returning to work on the
required date of return.' Accordingly, failure to do so automatically ended
the woman’s relationship with the employer so that she had no statutory
claims of any kind against the employer. In 1998, the Court of Appeal in the
Kwik-Save case radically departed from this stance by stating that a woman
had successfully exercised her right to return once she had fulfilled correct-
ly all of the notification requirements.’> However, the House of Lords in
Halfpenny, an appeal decided after the right to return had already been
replaced by a new regime introduced by New Labour in 1999, decided that
neither of these alternatives was the correct reading of the right to return.!¢

The House of Lords decided, unlike the pre-Kwik-Save decisions, that Ms
Halfpenny did have a right to return which she had not been permitted to
exercise because her employer failed to allow her to return. However, con-
trary to the view of the Court of Appeal in Kwik-Save, this right to return did
not arise simply because she had notified properly. It arose because, on the
notified date of return, she was unable, for a reason consistent with her con-
tractual rights and duties, to physically attend work. As Lord Clyde put it,
‘[h]er position should be the same as if during the ordinary course of her con-
tract of employment she had not attended for work.”'” The employer’s action
therefore was deemed to constitute a dismissal for the purposes of the right-
to-return regime in accordance with the statutory provision set out above.

However, the House of Lords also found that the contract of employment
had been revived only by, and only for the purposes of, the right-to-return
regime. Accordingly, Ms Halfpenny was not employed for the purpose of
any other claim: ‘The effect then is as if the refusal had occurred on the
notified day before the whole contractual provisions had fully revived.’'® It
is very instructive to see how the House of Lords construe the maternity

13 0ld ERA, s 96.

14 See eg Kelly v Liverpool Maritime Terminals Ltd, [1988] IRLR 310 (CA); Crouch v
Kidsons Impey, [1996] IRLR 79.

15 Kwik-Save Stores Ltd v Greaves and Crees v Royal London Mutual Insurance, [1998]
IRLR 245 (CA) (Kwik-Save).

16 Halfpenny v IGE Medical Systems Ltd, [2001] ICR 73 (HL) (Halfpenny).

17 Ibid at 86E.

18 1bid at 86H (per Lord Clyde).
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break under the right-to-return regime for the purposes of Ms Halfpenny’s
two other claims, one under contract; the other under statute. This gives us
a very clear picture of how maternity breaks were conceptualised both as a
matter of contract and as a matter of statute during the quarter-century of
operation of the right-to-return regime.

Ms Halfpenny claimed that the employer had wrongfully dismissed her
by dismissing her in breach of contract. The House of Lords found that it
was not clear what the status of her contract was during the maternity
break. However, its view, expressed by Lord Browne-Wilkinson, was that
even if such a contract existed, all rights under it had been suspended, save
possibly a free-standing contractual right to permit return separate from the
statutory right. And even if such a contractual right to return existed, by
choosing to enforce her statutory rights instead, under the terms of the
right-to-return regime,!” Ms Halfpenny had chosen not to exercise the lone
contractual right she possessed while on her maternity break.2’

She also claimed that the employer had discriminated against her on
grounds of sex contrary to the Sex Discrimination Act 1975. Again, the
House of Lords found that all her contractual rights were in abeyance during
the break because ‘[n]one of the normal indicia of a contract of employment
were present: there was no obligation to provide work or to do work: no obli-
gation to pay.’>! And the contract was never revived because the employer did
not allow that to happen. Therefore, she was not ‘a woman employed by’ her
employer as required for a claim under the Sex Discrimination Act 1975.

Two points of great interest for the conceptualisation of maternity breaks
emerge from this authoritative judgment of the House of Lords. First, from
a statutory point of view, it should now be clear why the right-to-return
regime can be viewed as a legal blueprint for a precarious maternity break.
Failure by the employee to fulfil any of a number of stringent requirements
turned the break from being temporary to being definitive.

Second, from a contractual point of view, it is worth examining more
closely how the House of Lords envisaged the content of any employment
contract that does exist during a maternity break. They made clear their view
that once the obligations to work and to pay had been suspended, no other
meaningful contractual obligations existed between the parties during the
break. It is useful to compare this thin view of a contract in sub-employment
mode with the statutory renderings of contracts in sub-employment mode
which we shall consider in the next section.

19 The relevant statutory provision (old ERA, s 85(1)) stated:

An employee who has the right to return to work under [statute] and a right to return
to work after absence because of pregnancy or childbirth under a contract of employment
or otherwise may not exercise the two rights separately but may, in returning to work, take
the advantage of whichever right is, in any particular respect, the more favourable.

20 Halfpenny, above n 16 at 83B-D (per Lord Browne-Wilkinson).
21 Ibid, at 83G.
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Women in the United Kingdom were rescued from sole reliance on the
right to return in 1993 because the United Kingdom then had to transpose
an EC Directive on pregnant workers.?? This required all employees (that
is, no qualifying period of continuous employment could be imposed) to
have 14 weeks’ maternity leave and two weeks of compulsory maternity
leave around the birth. Unlike the right-to-return regime, the contract was
deemed to exist during this 14-week leave period (that is, the first of the
techniques described above). The relevant provision of the transposition
legislation simply stated that the employee’s terms and conditions, apart
from remuneration, would be as though she had not been absent on mater-
nity leave. However, as maternity leave provided only 14 weeks’ leave
whereas women could get a maximum total of 44 weeks away from work
under the right-to-return regime (11 before birth plus 29 after birth plus a
possible extension of four weeks), the right to return, with all its defects,
continued to be important until its replacement in 1999 under legislation
introduced by the New Labour Government.

New Labour

Family-friendly employment rights have been the defining feature of New
Labour’s employment law agenda. Its activity in this area can be charac-
terised as an ongoing programme of rationalisation, improvement, and
extension. This is evidently in very sharp contrast to the pre-existing legal
position in the United Kingdom which was explored in the previous section.

There have been two central stages in this programme so far: the Employ-
ment Relations Act 1999 and the Employment Act 2002, each accompanied
by a piece of secondary legislation. In relation to the complex mess of
maternity legislation it inherited, the government rationalised this by creat-
ing three periods of leave: Ordinary Maternity Leave (OML), Compulsory
Maternity Leave (CML), and Additional Maternity Leave (AML).2> OML
is the successor to the maternity leave introduced to transpose the Pregnant
Workers® Directive; AML is the successor to the right-to-return regime.
Improvement went hand-in-hand with rationalisation: between 1999 and
2002 OML was 18 weeks long and AML was 29 weeks long; from 2002,
each is 26 weeks long. In 1999, the qualifying period for AML was reduced
from two years to one year; in 2002, it was further reduced to six months.
Statutory Maternity Pay is available during the OML period, although this
does not provide full income replacement.

22 EC Council Directive 92/85 EC of 28 November 1992 on the introduction of measures to
encourage improvements in the safety and health of pregnant workers and workers who have
recently given birth or are breastfeeding, [1992] O] L 348/28 at 1.

23 ERA 1996, ss 71-73.
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However, rights for family reasons have been extended well beyond bio-
logical mothers. In 1999, a right to parental leave was introduced, giving
13 weeks’ leave per child under the age of five to employees with one year’s
continuous employment and parental responsibility.?* The Employment Act
2002 introduced adoption leave and paternity leave. Adoption leave is
modelled on maternity leave so that there is Ordinary Adoption Leave
(OAL) of 26 weeks and Additional Adoption Leave (AAL) of 26 weeks.?
It is also modelled on a birth event in two other ways. First, only one adop-
tive parent has the right to adoption leave. Where it is a joint adoption, one
of the adopters must elect to take the leave.2® Second, because it is modelled
on the regime now applied to birth in UK labour law, the other adopter will
have the right to paternity leave. In relation to biological mother births,
paternity leave gives the father or the husband or partner of the child’s
mother the right to two weeks’ leave.?” So, for example, the female partner
of a woman giving birth can take paternity leave. In relation to adoption,
the paternity leave entitlement is given to the partner of the adopter of a
child.?® So, for instance, the partner of a man adopting a child, whether that
partner is female or male, is entitled to paternity leave.?’ For any partner or
father to qualify for paternity leave, they must be employees with 26 weeks’
continuous employment.3°

Many valid criticisms can be made of the new raft of family-friendly
leaves. For instance, there has been a failure to provide adequate income
replacement during these leave periods. This means both that too few men
will take leave and that women will suffer financially and be financially
insecure when they take leave. To give another example, not enough women
will have access to the right to take leave because the new family rights are
currently restricted to the narrow category of ‘employees’, thereby exclud-
ing many who tend to fall outside that definition such as casual workers,
agency workers and home workers (see Fredman, chapter 8 in this volume).
I am not focusing on those important criticisms here (see McColgan, 2000a;
Conaghan, 2002).

24 Ibid, s 76; Maternity and Parental Leave etc Regulations 1999, SI 1999/3312 (MPL Regs
1999), regs 13 and 14.

25 ERA 1996, ss 80A (paternity leave), 75A (OAL), and 75B (AAL). See also the Paternity
and Adoption Leave Regulations 2002, SI 2002/2788 (PAL Regs 2002).

26 This results from the definition of ‘adopter’ in reg 2(1) of the PAL Regs 2002.

27 Ibid, reg 5.

28 Ibid, reg 8.

29 The wide range of those who can take paternity leave results from the definition of ‘part-
ner’ in reg 2(1) and (2) of the PAL Regs 2002. The definition includes a person, whether of a
different sex or the same sex, who lives with the mother or adopter and the child in an endur-
ing family relationship but is not a close blood relative of the mother or adopter (ie a parent,
grandparent, sibling, aunt, or uncle).

30 PAL Regs 2002, regs 4(2) and 8(2).
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Instead, my point is simply that it is also important to evaluate the degree
of employment security given to those workers, who will disproportionate-
ly be women, who take these breaks from employment. From that perspec-
tive, what interests me here is how these new periods of family leave have
been constructed, bearing in mind the distinctions between definitive and
temporary breaks and between contractual and statutory continuity. These
are the building-blocks which can be assembled in different ways so as to
increase or diminish the precariousness of workers taking breaks from
employment for family reasons.

We can look at three specific dimensions of the construction of these
leave periods: the status of the contract during the leave period; guarantees
of employment security on the return from a break; and accrual of seniori-
ty and pension rights during a break. The legislation in effect creates a two-
tiered system of family leave rights. In the first tier are rights connected with
the arrival of a new child into the home: this concerns OML, OAL, and
paternity leave. In the second tier are rights concerned with the on-going
care of a young child or an older child who is disabled: AML and Additional
Adoption Leave (AAL). Interestingly, parental leave moves from the second
to the first tier as we move through these three dimensions.

Turning to the first dimension, in the first tier the contract of employment
is deemed to subsist during the break. While the employee continues to be
entitled to the benefit of her terms and conditions—other than pay—while
on OML, OAL, and paternity leave, that employee in turn ‘is bound by any
obligations arising under those terms and conditions’ except in so far
as they are inconsistent with being on one of these leaves.3! Hence only
the obligations to carry out work (on the employee) and to provide
pay (on the employer) are suspended during the leave period. This may
well be the fullest possible statutory rendering of the sub-employment
contractual mode identified by Freedland. It stands in sharp contrast to the
vision of the employment contract propounded by the House of Lords in
Halfpenny where it was assumed, as we saw, that once the wage-work obli-
gations had been suspended, the contract contained no obligations during
a break worth talking about.

We can see the far-reaching position taken in relation to first-tier rights
by looking at the second tier of leave rights involving AML and AAL and,
in this dimension, parental leave. Here the legislature has instead chosen to
deem only certain specified contractual obligations to exist during these
leave periods. Therefore, this must be considered to be a smaller set of con-
tractual obligations than those present in the sub-employment mode of
the first-tier rights. Given that, it is noteworthy that it is nonetheless an

31 MPL Regs 1999, reg 9(1) (OML); PAL Regs 2002, reg 19 (OAL); PAL Regs 2002, reg 12
(paternity leave).
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impressively rich range of contractual obligations. Four obligations for the
employer are matched by five obligations for the employee. The employee
is entitled to the benefit of the employer’s implied obligation of trust and
confidence, any terms and conditions of employment relating to notice of
termination of the employment contract by the employer, compensation in
the event of redundancy, and disciplinary or grievance procedures. She is
bound by her implied obligation of good faith, any terms and conditions
relating to notice of termination of the employment contract by her, the dis-
closure of confidential information, the acceptance of gifts or other bene-
fits, and her participation in any other business.3? To put the contrast
between the first- and second-tier rights along this dimension in another
way, in the former, the sub-employment mode is even closer to full-
employment mode than in the latter. However, both renderings place the
contract during the break much closer to full-employment mode than the
characterisation as a matter of pure contractual analysis made by the House
of Lords in Halfpenny.

Turning to the second dimension, employment security on return from a
break, the first four weeks of parental leave are here placed by the legisla-
ture in the first tier, while the remaining weeks remain in the second tier. An
employee on a first-tier leave has a right to have the same job after leave;33
an employee on a second-tier leave has this right in principle but can be
given another suitable and appropriate job for that employee if it is not rea-
sonably practicable to give her back her old job.3* An employee on a first-
tier leave has therefore a strong guarantee not just of employment security
but of job security.

Finally, an employee on OML, OAL, paternity leave, and parental leave
(here moved fully into the first tier of leave rights) has a right to accrued
seniority and pension while on leave.3> Employees on AML or AAL do not
accrue these rights during leave but the periods before and after leave are
treated as if they are continuous, that is, the leave pauses but does not stop
continuity of employment.3¢ Overall, employees taking a break which is in
the first-tier along all three dimensions are, again, leaving aside the impor-
tant issue of income during the break, treated as though they have never
been away. Were income replacement also to be assured, this would be as
unprecarious as an employment break can get.

32 MPL Regs 1999, reg 17 (AML, parental leave); PAL Regs 2002, reg 21 (AAL).

33 MPL Regs 1999, reg 18(1) (OML, parental leave less than four weeks); PAL Regs 2002,
reg 26(1) (OAL); PAL Regs 2002, reg 13 (paternity leave).

34 MPL Regs 1999, reg 18(2) (AML, parental leave greater than four weeks); PAL Regs
2002, reg 26(2) (AAL).

35 MPL Regs 1999, reg 18A(1)(a)(ii) (OML, parental leave); PAL Regs 2002, reg 14(1)
(paternity leave).

36 MPL Regs 1999, reg 18A(1)(a)(i) (AML); PAL Regs 2002, reg 27(1) (AAL).
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EMPLOYER FAMILY LEAVE SCHEMES AND
CONTINUOUS EMPLOYMENT

From the end of the 1980s, growing numbers of UK employers have intro-
duced child-break schemes in order to retain skilled female workers,
although often these are limited to managerial employees. This evidently
raises important questions as to how these new employer-led breaks will be
legally conceptualised. Will the tools of contractual and statutory continu-
ity be used to construct these as temporary or as definitive breaks in the
relationship with the employer?

The Court of Appeal has recently analysed the child-break scheme of
Marks & Spencer (M&S).3” Ms Curr, who had worked for M&S from
1973 to 1990, decided, on the birth of her third child, to take advantage of
a new child-leave scheme that had just been introduced. Her break lasted
for four years. She signed an agreement relating to the leave. This required
her to come and work for a minimum number of weeks each year and not
to undertake any other paid employment during the break without prior
consultation with her line manager. It also stated that she would be treated
as having resigned, would receive no staff benefits, and would have her pen-
sion frozen during the break. M&S undertook to offer re-employment in a
managerial position, although not necessarily at the same level or in the
same function on her return.

Ms Curr resumed normal work in 1994, having in fact worked for con-
siderable tracts of time during the break (almost two years in total). She was
dismissed on grounds of redundancy four and a half years later. M&S gave
her a redundancy payment based on four and a half years’ continuous
employment, that is, it treated the child-break scheme as a definitive break.
Ms Curr argued that as she had worked for M&S for over 20 years3® she
should receive the maximum statutory redundancy payment, that is, her
time on the child-leave scheme should be treated as a temporary break.

The break could be seen as temporary on the basis of two different argu-
ments, one based on establishing statutory continuity by showing contrac-
tual continuity during the break, the other based on establishing statutory
continuity despite the absence of contractual continuity (the second of the
techniques for establishing statutory continuity identified earlier). Both
these arguments that the break was temporary failed.

On the contractual argument, the Court of Appeal found that there was no
contract of employment during the employment break. The Court of Appeal
relied on the three-fold requirements for a contract of employment established

37 Curr v Marks & Spencer plc, [2003] IRLR 74 (CA) (Curr).
38 see above n 3.
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in the earlier Ready Mixed Concrete case.>® The court found the first two
requirements to be satisfied: there was mutuality of obligation because of the
requirements to work during the break and there was control of the employ-
ee’s performance of that work. However, the third requirement, that the other
provisions of the contract be consistent with its being a contract of employ-
ment, was not met. As Lord Justice Peter Gibson put it, “The terms [of the
child-leave agreement]| are quite unlike a contract of employment that I have
ever seen.’® This was because there was too much flexibility in when, where,
and for how much money Ms Curr would work. Therefore, in Lord Justice
Peter Gibson’s view, the child-leave agreement was a master agreement which
would provide the terms of any specific contracts of employment Ms Curr
entered into during the child-break scheme, not a contract of employment.*!

On the statutory continuity without a contract argument, Ms Curr
argued that, in accordance with section 212(3)(c) of the Employment
Rights Act 1996, her employment was continuous during the break because
she was an employee ‘absent from work in circumstances such that, by
arrangement or custom, he is regarded as continuing in the employment of
his employer for any purpose.” This argument, which had persuaded the
Employment Appeal Tribunal, was rejected on the ground that, although
there was clearly a continuing relationship between Ms Curr and M&S, it
was insufficient for the purposes of the subsection. Both parties needed to
regard the employee’s employment as continuing. None of the features of
Ms Curr’s or the employer’s obligations during the break, considered sepa-
rately, sufficed. The fact that she had been required to resign pointed
strongly against an arrangement or custom of continuing employment.

The Court of Appeal’s reasoning shows just how difficult it will be for
employees to persuade courts that an agreed break is temporary.

In relation to the contractual argument, this is because the courts assume
that for a contract of employment to exist, it must exist in full-employment
mode. They do not recognise in any real sense the existence of a contract in
sub-employment mode during breaks. If they did so, it would make an
immense difference. The statute does not require a contract of employment
to exist in full-employment mode to be a week that counts in computing
continuous employment: it suffices that an employee’s relations with her
employer are ‘governed by a contract of employment’. That could very
properly be a contract of employment in sub-employment mode.

In relation to the statutory continuity without contract argument, the judi-
cial approach to breaks for family reasons seems to diverge widely from the
current legislative and public policy stance being taken towards leave periods

39 Ready Mixed Concrete (South East) Ltd v Ministry of Pensions and National Insurance
[1968] 2 QB 497 (Ready Mixed Concrete).

40 Curr, above n 37, at 80.

41 For a similar argument in the context of the contractual analysis of casual work arrange-
ments, see Collins, 2000.
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for family purposes. In the previous section, we saw how New Labour has
constructed a series of statutory breaks for family reasons in which a far-
reaching set of contractual commitments are maintained between the parties
during the break. Here, by contrast, the employer is in effect given the power
to maintain the extensive benefits of a continuing relationship with the
woman taking the break, while avoiding any of the costs of being an employ-
er simply by dint of stopping the employee’s benefits during the break, and
requiring her to resign as a condition of taking up the break. In so doing, the
employer here was able to convert an extremely long-term career engagement
into a much shorter career engagement. Small wonder then that Ms Curr
protested that ‘morally’ her period as a temporary employee should be taken
into account in calculating the redundancy payment.

PRECARIOUS WORKING LIVES AND FAMILY BREAKS

The recent spurt of family-friendly activity by the UK legislature has created
a disparity in the treatment of employment breaks for family reasons. This
disparity is closely related to which of the two statutory continuity techniques
is applied to a period or pattern of broken employment. Where the first tech-
nique is applied, deeming the contract to subsist during a break, the break is
certainly temporary. This is the technique applied to the wide range of statu-
tory breaks for family reasons created by the New Labour Government.
However, where the second technique is applied, deeming statutory continu-
ity to be established in certain situations (a temporary cessation of work, an
arrangement or custom for continuing employment), despite the absence of
contractual continuity, the courts are very likely to find the break to be defin-
itive. This is the technique upon which those with casual working arrange-
ments and contractually agreed career-leave schemes have to rely. Indeed,
casual workers and career-leave workers such as Ms Curr find themselves in
the same double bind. They are unable to establish contractual continuity for
two main reasons. First, the courts are reluctant to accept the existence of any
on-going contractual obligations when the worker is not actually working for
the employer; they maintain a narrow focus on the wage-work bargain.
Second, the UK courts defer to any signs in the contractual arrangements that
the employer regards the break as definitive, although in practice it continues
to benefit from its on-going relationship with the worker and will normally
be in a position to dictate the contractual arrangements. The double-bind
arises because the courts then refuse to apply the statutory technique of estab-
lishing continuity outside the contract for precisely the same reason, that is,
the employer did not intend the cessation to be temporary or did not intend
to enter into an arrangement or custom for continuing employment.*

42 See Booth v United States of America [1999] IRLR 16, and Curr, above n 37.
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The result is that, with few exceptions, unless the UK legislature tells the
courts that a contract subsists despite the non-exchange of wages and work,
or the parties have expressly agreed it, the UK courts assume that there is
no continuity between the parties. Breaks are definitive and the position of
women taking these breaks is thereby rendered very precarious indeed.

It might be argued that for the courts to construct continuity, either by
saying that a contract exists in sub-employment mode during the periods
when wages and work are not exchanged or by using the second statutory
continuity technique to find that the break is a ‘temporary cessation of
work’ or an ‘arrangement’ to keep the employment going, would simply be
a regulatory own-goal. Employers would either contract around whatever
the courts say or, alternatively, would simply cease to offer casual working
arrangements or career breaks to women with family responsibilities.

With regard to the evasion argument, UK law, like other labour law sys-
tems, contains a perfectly good, although underused, technique which can
be used to prevent employers contracting out of statutory obligations. UK
law provides that, ‘[a]ny provision in an agreement (whether a contract of
employment or not) is void in so far as it purports to exclude or limit the
operation of any [statutory] provision.’*3

As to the latter argument, that should casual workers or workers on con-
tractually-agreed leave breaks accrue continuity in between wage-work bar-
gains, employers would cease to offer contractual arrangements conducive
to work—family reconciliation, this is the ever-green argument that labour
law seriously affects how employers structure their jobs and to whom jobs
are offered. No doubt sometimes this is true, though much less often than
many would have it. One would have to establish that the costs to employ-
ers of casual workers and career-leave workers accruing continuity are high
enough to exclude such workers from work—family-compatible contractual
arrangements. In the meantime, the costs of the current legal analysis of
casual workers and career-leave workers are much more tangible and most
definitely gendered. More broadly, it is to be hoped that the courts will
replace their twentieth-century male worker paradigm of employment pat-
terns with contractual and statutory analyses attuned to new workers, men
and women, with different priorities in a new economy.

43 ERA 1996, s 203(1).
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Precarious Norms for Precarious
Workers

SANDRA FREDMAN

the current era of globalisation, information technology, and the

‘knowledge’ economy, flexibility is said to achieve ‘the highest levels
of efficiency’ (Collins, 2001: 18). In principle, flexibility seems to deliver the
best of all worlds: for employers, to match labour supply and skills with
rapidly changing demands; and for workers, to achieve a work-life balance,
particularly where they have substantial child care responsibilities. Hugh
Collins paints a rosy picture of the flexible worker, who uses a high level of
knowledge and experience and is vested with a wide discretion not just to
ensure that the job is done well, but also to redefine the tasks, goals, and
the work itself (Collins, 2001: 24).

The real life experience is very different. ‘Flexibility’ itself is a flexible term,
and its users are often not precise as to which meaning is being referred to.
Whereas ‘functional’ flexibility consists in the employer’s ability to require
employees to adjust their skills to match the demands of changes in tech-
nology or workload, ‘numerical’ flexibility involves adjusting labour inputs
to meet fluctuations in the employers’ needs (Atkinson, 1984). Numerical
flexibility is usually achieved by utilising part-time, temporary, and agency
workers, altering the working-time patterns of shift or full-time workers, or
contracting out. It is numerical flexibility that yields the precarious work-
force: characterised by low pay, low status, and little by way of job security,
training, or promotion prospects. The gains to employers in matching sup-
ply and demand have been translated directly into costs to workers. This
shift of the costs is true across the European Union (EU): more than two
thirds of those involuntarily in part-time work are in low-quality jobs—for
example, low-paid, low-productivity jobs that do not offer job security,
access to training, and career development opportunities (Commission of
the European Communities (CEC), 2002b). This chapter is concerned with
flexible workers in the numerical sense, and, to avoid confusion, the term

FLEXIBILITY 1S THE golden word of modern labour market policy. In
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‘non-standard worker’ is used, referring to primarily to part-time, casual,
agency, home, and temporary workers.

It is no accident that the non-standard workforce is made up predomi-
nantly of women. Women’s continued primary responsibility for child care,
together with intense pressure to provide or contribute to the household
income, leaves them with comparatively few options for paid work. This
dilemma is exacerbated by the United Kingdom’s long-hours culture: the
greater rewards open to men working long hours simply reinforce the gen-
dered patterns of paid work and child care. While the rosy picture might be
true of an ideal of functional flexibility, the real challenges for labour law
lie in addressing numerical flexibility.

Non-standard work has been a feature of the UK labour market for many
years, much longer than in many of its EU counterparts. This is largely
because, while non-standard working was closely regulated in other juris-
dictions, the policy of successive UK governments (often for differing ratio-
nales) has been to regard non-standard forms of work as outside the sphere
of legitimate employment protection. Flexibility first gained currency as a
labour market tool while the Conservative Party was in power from 1979
to 1997. Drawing on neoliberal economic dogma, the Thatcher and Major
Governments legitimated exclusion on the grounds that non-standard
workers could only be cost-effective to employers if their terms and condi-
tions of employment were kept low (Fredman, 1997b).

Since 1997, a “Third Way’ has been in the ascendant, both in the EU and
under New Labour in the United Kingdom (Fredman, 2004b). Rejecting the
neoliberal view that employment standards impede job creation by creating
burdens on business, the “Third Way’ views employment rights as facilitat-
ing productive and committed non-standard workers. Thus the EU employ-
ment strategy has consistently emphasised ‘quality [in work] as the guiding
thread of the Social Policy Agenda, and in particular quality in work as an
important objective of the European Employment Strategy’ (CEC, 2002b:
9). Indeed, Simon Deakin and Jude Browne have recently argued that such
rights are essential to market creation (Deakin and Browne, 2003). The
ideal of a flexible worker has been a key component of the Lisbon strategy
to make the EU the most dynamic and competitive economy in the world
(Ashiagbor, chapter 4 in this volume).

However, there remains a deep ambivalence on the part of policy-makers
as to the extent to which the benefits employers gain from flexibility should
carry with them social responsibilities. Much rhetoric is expended within
New Labour ideology on the mutuality of rights and responsibilities, and
on the importance of family-friendly norms, but the more powerful voice is
that of competitiveness; and the apparent match between ‘family-friendly’
and flexibility soon evaporates. The result has been that diluted EU norms
have been further diluted in their transposition into domestic law. The posi-
tion of non-standard workers remains precarious.
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The aim of this chapter is to examine the development of these precarious
norms for precarious workers from a specifically gendered perspective.
Women have always formed the bulk of the precarious workforce, and even
now the numbers of men in this form of work are small. The chapter criti-
cally evaluates the contribution of the “Third Way’ policy objectives and the
ways in which these objectives are refracted through the prism of the courts.
The first part of the chapter examines the gendered dimension of precarious
work through workforce statistics. The second part briefly rehearses legal
developments, before turning more specifically to New Labour’s attempt to
refashion labour law to be more inclusive of precarious workers. The third
part focuses on the legal understandings of the concept of a ‘worker’, exam-
ining particularly mutuality of obligation and the requirement for personal
service, while the final section considers the ways in which the equality con-
cept has been used, and its interaction with substantive rights.

WOMEN ON THE MARGINS: PRECARIOUS WORK AND GENDER

Distribution of wealth, power, and resources in modern Britain remains
highly gendered. In 2003, women in Britain were still 14 per cent more likely
than men to be living in poverty, that is, in a household with incomes below
60 per cent of the median (Bradshaw et al, 2003). These figures, moreover,
probably significantly understate the problem, since there is an implicit
assumption that women in households with incomes above this level have
access to a male partner’s income. In fact, women’s poverty may well be
hidden by unequal distribution of income within the household. Crucial to
the alleviation of women’s poverty, therefore, is access to their own income
through paid work. However, as John Bradshaw et al point out, ‘women in
paid work are not free from the risk of poverty. This is because for women
more than for men, labour market does not guarantee an adequate income’
(Bradshaw et al, 2003: 15).

The reasons for this have not changed in decades (Fredman, 1997a).
Women remain primarily responsible for child care, while men in the United
Kingdom work excessively long hours. In fact, figures from 2002 show that
UK fathers work an average of 46 hours a week, compared to the average
of almost 28 hours for UK mothers. As many as one in eight fathers work
60 or more hours a week, compared to less than 2 per cent of mothers
(O’Brien and Shemitt, 2003: 11). Women, under increasing pressure to con-
tribute to the income of the family as well as care for children, therefore,
resort to part-time or non-standard work, entering the workforce on the
very margins. Part-time work is thus profoundly gendered. In 2002, 43 per
cent of female employees in the United Kingdom worked part time com-
pared with only 9 per cent of male employees. Moreover, most of the male
part-time employees were under 25 years old, reflecting the fact that for
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men part-time work is a transient feature of their lives. Women, however,
work part time at all stages of their lives. These figures are larger than the
average in the EU as a whole, where 34 per cent of women employees work
part time as against only 7 per cent of men (EU, 2004).

Part-time and non-standard work carry obvious benefits for employers,
permitting them to match staffing levels to peaks in demand. In addition,
non-wage costs, such as national insurance payments and training costs, are
low. In principle, too, part-time working has substantial advantages for
workers, who can combine paid work with participative parenting. In fact,
however, working part time carries with it significant detriments, as employ-
ers’ costs are transferred to workers. For women in particular, part-time
work tends to be poorly paid and undervalued. In 2003, women working
part time earned only 59 per cent of the average hourly earnings of men
working full time, a pay gap that has hardly changed since 1975 (Equal
Opportunities Commission (EOC), 2003). Statistics showing a narrowing of
the pay gap between men and women reflect full-time work only; reflecting
the general invisibility of part-time work.

The long-hours culture for men, by contrast, brings with it substantial
rewards, particularly in the form of overtime pay and other bonuses. The
result is that, if we shift the focus from hourly pay to gross income, we find
that, for 2003 women’s gross individual income, including income from
employment, pensions, benefits, investments, and so forth, was, on average,
a startlingly low 51 per cent of men’s (EOC, 2003). A key component of
this disparity is the relative lack of access of part-time workers to perform-
ance-related pay.

Particularly problematic is the effect of non-standard working on pen-
sions. Non-standard working carries with it all the factors associated with
low pension income: low earnings, time not spent in full-time work, low or
irregular private pension contributions, and earlier retirement. In particular,
larger reductions in pension income arise from caring and part-time work
(EOC, 2003: 8). Moreover, disadvantage is cuamulative. As well as being less
likely to have a current private pension arrangement, women are less likely
to make regular contributions to a pension. Of those aged 25 to 59 in work
in 2001-02, 44 per cent of men but only 26 per cent of women had made
pension contributions in each of the previous 10 years (EOC, 2003: 15).
Recent reforms will have some impact in offsetting lower earnings, partial-
ly offsetting fewer private pension contributions, but there are still signifi-
cant reductions in state and private pension income through time spent out
of paid work, and in part time work. According to the EOC, ‘the close link
between eventual pension income and standard labour market participation
in the current pension system means that many women will continue to
receive low individual pension incomes’ (2003: 24).

It has been argued by neoliberal economists such as Richard Posner that
the focus on women’s pay ignores the fact that the division of labour within
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the household produces an overall income stream, whereby the father con-
tributes the bulk of the income and the mother the bulk of the family work
(Posner, 1989). Apart from the dubious assumption that all family units are
composed of father and mother, this assumes that the income is equitably
shared within the household. In fact, research shows that part-time work
simply reduces the pressure on the husband’s wage without increasing the
wife’s influence over finances. It is also widely demonstrated that relatively
more of a woman’s earnings is used on household necessities; often simply
allowing their partner to spend more of his earnings on his own consump-
tion (Bradshaw ez al, 2003: 21). Where the woman is the only earner in the
household, the position is clearly even worse.

Other types of non-standard work display similar patterns of disadvantage.
Workers on temporary and fixed-term contracts by definition have little or no
job security, but added to this are their relatively low income levels, lack of
access to vocational training, and exclusion from occupational pension
schemes. Women and men are fairly evenly balanced within agency work
but a higher proportion of women than men work on fixed-term contracts
(European Foundation for the Protection of Living and Working Con-
ditions, 2002: 93-94). This seems to reflect the underlying job segregation,
with the largest percentage of agency workers in banking and finance where
women predominate. Even if non-standard working of some types is not
gendered in its composition, it is often gendered in its rewards. The gen-
dered nature of rewards is particularly striking in relation to evening and
night working (as opposed to regular day work). Although a higher propor-
tion of men than women work nights (17 per cent of men compared to 9
per cent of women employees), recent evidence shows that while men usu-
ally receive a wage premium for working at night or in the evenings, women
do not. Such premiums enable low-skilled men to avoid low pay by working
at night. Thus, full-time working men received a 3 per cent pay premium
for working during the evening, and 7 per cent for working at night. Women,
on the other hand, received a 3 per cent pay premium for working evenings
but only if they worked full time. No premium was attached to part-time
women workers during the evening; and full-time female employees receive
no pay premium for night work (Harkness, 2002).

It is not only in respect of their direct pay packet that non-standard work-
ers are disadvantaged. In addition, those who earn below the lower earnings
limit (LEL) for national insurance contributions (£79 a week in 2004) are
effectively excluded from the national insurance system. Workers earning
below the LEL are not required to pay contributions, nor are employers
required to pay contributions on their behalf. The result is that they do not
acquire rights to key contributory benefits, including incapacity benefit,
retirement pensions, contribution-based jobseeker’s allowance, statutory
sick pay, statutory maternity pay, statutory paternity pay, and statutory
adoption pay. Currently, as many as one-and-a-half million, or one in eight,
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working women earn less than the LEL (Pensions Policy Institute, 2003:
12). The vast majority (94 per cent) of employees who earned below the
LEL in 1998 worked part time, and more than a third of all part-time
women employees earned below the LEL. Workers earning below the LEL
are more likely to be employed in temporary jobs than those earning above
the LEL, although a higher proportion of women than men who earn below
the LEL are in permanent jobs (McKnight et al, 1998).

Of most concern is the effect of the LEL on retirement pensions. State
pension rights require contributions above the LEL for at least 44 years for
men and women born after 1955.1 None of those women earning below
the LEL will therefore qualify even for basic state pension. Nor will the
almost one-and-a-half million women currently of working age who have,
at some time during their lives, paid the reduced rate for married women
(EOC, 2003). It is no surprise that elderly women are amongst the poorest
in society. Women’s pension income is only 59 per cent of that of men, with
50 per cent of women pensioners receiving less than £103 per week (EOC,
2003).

PRECARIOUS NORMS: HISTORY AND CONTEXT

Legal responses in the United Kingdom to non-standard forms of work
have varied markedly over recent decades, reflecting wide divergences in
the function attributed to labour law.> For the first half of the twentieth
century, the prevalent ideology was that of collective laissez faire, the term
coined by Otto Kahn Freund to describe the primacy of collective bargain-
ing over direct legal regulation of terms and conditions of employment
(Davies and Freedland, 1983: 18). The primacy of collective bargaining
meant that, unlike most continental systems, there was little if any legal
regulation of standard work. Instead, terms and conditions were deter-
mined by collective bargaining. Only in areas of work which collective bar-
gaining failed to reach was legal regulation justified. Paradoxically then, it
was in the areas of non-standard work that such ‘special’ protection
applied. Thus, protective legislation regulated the hours of work only of
children and women, and minimum wages legislation applied only to
pockets of employment with exceptionally low pay and no collective bar-
gaining. Notably, protective legislation specifically included workers under
a contract for services, provided the contract was personally to execute
work or labour.

! For women born before 19535, the pension age is 60 and the number of years of contribu-
tion is 39.
2 This section is derived from Fredman, 1997b.
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It was, however, in the context of social security that the ‘binary’ divide was
instituted (Deakin, 2002). It was only on behalf of ‘subordinate’ workers that
employers could be expected to pay national insurance contributions, thus
sharing the risk of unemployment. Self-employed workers or independent
contractors were considered to be responsible for themselves, paying lower
contributions and excluded from the unemployment compensation scheme.
Thus, as Simon Deakin demonstrates, it was the National Insurance Act of
1946, drawing on the Beveridge Report on social insurance (Beveridge,
1942), that first instituted the ‘binary’ divide between employees and the
self-employed (Deakin, 2002: 185).

During the 1960s and 1970s, collective laissez faire was gradually under-
pinned by a floor of rights, such as notice, protection against unfair dis-
missal, and redundancy compensation. Unlike the special protection of the
earlier period, however, these rights were not intended for those on the mar-
gins. Indeed, those on the margins were rendered invisible by the division
between workers who needed and deserved protection, and independent
entrepreneurs, who could stand on their own two feet. Workers in turn
were subdivided into those under a contract of service, and those under a
contract of personal services. The latter were only entitled to protection
against sex and race discrimination,? while the former were entitled to a
range of employment rights.

The task of differentiating between these two categories was left to the
courts, whose focus on legalistic notions of contract made it impossible to
frame the category according to the social purpose of redressing the imbal-
ance between employer and worker.* The growing body of non-standard
workers found themselves outside of the scope of both collective bargain-
ing and employment protection, without having the genuine economic inde-
pendence of the entrepreneur. These divisions were deepened by the social
insurance system, which followed a similar distinction between employed,
self-employed, and non-employed workers. The self-employed, initially
excluded from national insurance, were later admitted, but only partially.
They remain excluded from unemployment and industrial injury benefits,
and maternity benefits are lower. Contributions are only payable by the
employer on behalf of ‘employed earners’; the self-employed pay a single
flat-rate contribution.

The exclusion of non-standard workers from employment rights was ele-
vated into an ideology by the neoliberal government in power from 1979 to
1997. Conservative labour law policies were driven by the view that a low-
cost and highly flexible workforce was essential to increased competitiveness
and lower unemployment. Part of the project of decreasing the ‘burdens on

3 Sex Discrimination Act 1975 (UK), s 82; Race Relations Act 1976 (UK), s.78.
4 This may be contrasted with the Canadian court’s purposive approach: see Fudge, chap-
ter 9 in this volume.
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business’ was consciously to remove employment protection rights from
non-standard workers. These included abolition of minimum wage laws,
and increasing eligibility thresholds for unfair dismissal and redundancy
rights. Employers were encouraged to classify workers as self-employed or
to keep pay below the national insurance threshold in order to avoid having
to pay employers’ national insurance contributions. The process of exclu-
sion was augmented by creating both duties and incentives on employers
to transfer workers out of standard employment into non-standard work-
ing. Thus, local authorities and other public bodies were required to move
from in-house employment to outsourcing under the Compulsory Com-
petitive Tendering programme, and private employers followed suit.

These policies, particularly measures undermining rights for part-time
workers, had a disproportionately serious impact on women. During this
period, the only bulwark against the onslaught was the sex discrimination
laws, supported by EU directives on the same subject. Crucially, the courts
accepted that imposing a detriment on part-time workers in fact excludes
substantially more women than men, thus breaching the indirect discrimi-
nation provisions.’

New Labour came to power in 1997 committed to an ideology of the
‘Third Way’, which characterises employment rights, not as a burden to
business, but as a positive business asset. The Third Way sets itself apart
both from neoliberalism and from its social welfare predecessors in four
main respects (Fredman, 2004a). The first concerns the nature of the
state. Instead of the neutral, non-interventionist state to which neoliber-
als aspire, and the highly interventionist social democratic state, the Third
Way proposes a facilitative role for the state. Second, the Third Way
stands for civic responsibility, according to which individual rights carry
with them important social responsibilities. Third, the Third Way stands
for participative democracy, aiming to create a socially inclusive society.
The fourth characteristic of the Third Way is its emphasis on equal oppor-
tunities. Instead of the egalitarian emphasis on outcomes, the Third Way
stands for equal opportunities. “We favour true equality,” writes Tony
Blair, ‘equal worth and equal opportunity, not an equality of outcome
focused on incomes alone’ (Blair, 2002: 2). Equal opportunity frequently
means more than the removal of demand-side obstacles. In addition, it
requires the provision of strategic goods, such as education, child care,
and income that make it possible for individuals to utilise available
opportunities (White, 2001: 4).

These principles point to a state that facilitates the integration of all into
the paid workforce, so as to ensure that all participate in the life of the com-
munity. Therefore, a central policy of New Labour has been to counter
unemployment and tackle poverty and social exclusion. Welfare has been

5 R v Secretary of State ex parte Equal Opportunities Commission [1995] 1 AC 1 (HL).
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reshaped to provide a bridge between unemployment and paid work, the
central aim being to facilitate a move away from welfare and into paid
employment. In principle, this has meant not just creating more low-paid
jobs, as had been the case under Conservative policy, but making paid work
more attractive. A key to this policy then is the provision not just of social
benefits but of ‘social investment’, the creation of greater opportunities by
investing in individual human capital through education, training, and other
supply-side means. This matches current EU policies that focus not just on
quantity, but also on quality of work.

Several key policies have been put in place in furtherance of this objec-
tive. On the ‘push’ side have been the welfare-to-work programmes centred
on the New Deal; while on the ‘pull side’ have been the minimum wage,
working families tax credit (now child-tax credit and working-tax credit),
and the national child care strategy. In addition, measures to alleviate child
poverty have put more money in the hands of those primarily responsible
for children, namely women (Bradshaw et al, 2003). However, gender
inequalities have not been addressed directly, with the result that disparities
in provision remain, for example, in the provision of resources for various
New Deal programmes.

The ‘pull side’ measures have the potential to enhance the benefits of
working part time or for low earnings. Women, and non-standard workers
in particular, have been the prime beneficiaries. However, many of the
labour law measures, under the guise of creating a synthesis between fair-
ness and efficiency, have in fact been primarily driven by efficiency consid-
erations. The result has been the dilution of the norms.

The minimum wage is a good example of such a dilution. Since women
are over-represented amongst the poorest paid workers, it is not surprising
that they are amongst its chief beneficiaries. The minimum wage on its intro-
duction benefited one-and-a-half million workers, of whom about 70 per
cent were women. Annual increases of the wage have shown similar pat-
terns: the increase in 2002 benefited about one million workers, 70 per cent
of whom were women and about two thirds of whom worked part time. The
minimum wage has also had some effect on the gender pay gap, but only at
the bottom of the earnings distribution (Low Pay Commission, 2003).

In fact, however, the number of beneficiaries has been lower than that
predicted by the Low Pay Commission (Low Pay Commission, 2003). Since
the Low Pay Commission sets the rate at a level which it believes will be
easily absorbed by the labour market, this suggests that it could have been
set at a level which benefited more workers without negative effects on the
labour market (Simpson, 2004). As Bob Simpson argues, this demonstrates
that the aim of the minimum wage is not to produce a living wage, but to
set a threshold for benefits (Simpson, 2004). Setting the minimum wage at
such a level means that the many women who work in precarious jobs will
continue to find that, while paid work is a necessity, it is by no means a
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guaranteed route out of poverty. Indeed, despite the promises of New
Labour, it is not intended to be.

A similar pattern is evident in respect of the regulation of working time,
where ‘flexibility” has come to mean employers’ freedom to increase work-
ing time as and when their operational requirements suggest. The UK gov-
ernment achieved this by making maximal use of the exception permitted
by the EC Directive for individuals to make agreements with their employ-
ers to opt out of the 48-hour limit to weekly working hours.® The use of the
opt-out is very widespread indeed: a Confederation of British Industry
(CBI) survey found that 33 per cent of UK workers have signed an opt-out
agreement.’ Indeed, the ability to opt out has been portrayed as an impor-
tant element in ensuring that the British labour market remains more
‘flexible’ than its European counterparts. As has been cogently argued,
‘flexibility’ in this sense seems to mean ‘freedom from external constraint’
(Barnard et al, 2003: 249), quite the opposite of the ideals of New Labour.
It is not surprising that the Working Time Directive has had so little impact
on the long-hours culture in the UK. In fact, the number of people working
above the maximum limit has increased from 15 per cent at the beginning
of the 1990s to 16 per cent in 2004.

Also an important part of the strategy of providing equal opportunities
has been the bundle of ‘family-friendly’ rights. As well as the national child
care strategy, there have been improved maternity rights,® and new rights to
parental’ and paternity leave.!? In addition, employees with children under
the age of five have the right to request a change from full-time to non-
standard working.!! But, as with the minimum wage and working time, all
these rights are subservient to employer’s interest. Thus, parental leave is
unpaid and the employer can postpone it for business reasons; paternity
leave is very brief; and the right to request flexible working is no more than
a right to request, and to be given reasons if refused. Most importantly, all
of these rights and the opportunity to request flexible working time depend
on a worker having the status of ‘employee’,!? which, as we shall see below,
excludes a significant number of non-standard workers. It is to this issue
that I now turn.

¢ Working Time Regulations 1998, SI 1998/1833, art 18(1)(b).

7 Communication from the Commission from the Commission to the Council, the European
Parliament, the European Economic and Social Committee and the Committee of the Regions
and the social partners at Community level concerning the re-examination of Council Directive
93/104 concerning certain aspects of the organization of working time (2003), COM
(2003)843 final/2.

8 Employment Rights Act 1996, ss 71-75.

9 Ibid, s 76.

10 Ihid at ss 8OA, SOF.

1 Employment Act 2002, s 47.

12 Self-employed workers have some maternity rights.
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THE ROLE OF THE COURTS

The above discussion has shown that the legal framework, while showing
plenty of promise, has been considerably weakened by the tenacity of the
underlying assumption that employment rights are a burden on business.
The resulting norms have been further diluted in the hands of the courts,
which are responsible for defining the concept of worker and, therefore, the
scope of statutory rights. As will be shown below, the courts’ fixation with
the principle of contract has not just marginalised workers but made them
invisible. This topic is explored below.

Definition of “Worker’

Non-standard workers pose particular challenges for contract-based labour
law because their services are not wholly at the disposal of the employer.
This arrangement gives them a semblance of autonomy and independence,
which appear to be the hallmarks of the independent entrepreneur or micro-
enterprise. But this appearance is only because the relationship is seen from
the perspective of the employer. From the perspective of the worker, the
absence of a full-time commitment to one employer is evidence of the insta-
bility and precariousness of their role in the labour market. The independ-
ent entrepreneur actively assumes the risks and benefits of the market. For
non-standard workers, by contrast, the position is reversed. The advantages
of flexibility to the employer lie primarily in passing some of the risks of the
enterprise onto the worker. Far from transforming the non-standard worker
into an independent entrepreneur, this adds to the vulnerability and precar-
ious status of the worker.!3

It is this difference in power relations between the entrepreneur and the
non-standard worker that UK labour law, with its fixation on contract as a
means of defining work relationships, finds so difficult to grasp. Instead,
the assumption is that the employer can only be expected to have certain
social responsibilities or duties towards the worker where the employer has
the power to demand that the worker accepts work. Any choice on the part
of the worker to refuse to do the work, however formal, appears to give
him or her sufficient autonomy to relieve the employer of its social respon-
sibilities. This assumption is expressed through the notion of mutuality of
obligation, explored further below. Similarly, the employer cannot, on this
view, be expected to have obligations to those who are employers in their
own right. It is this assumption that is expressed through the requirement of
personal service. The potential for the worker to substitute another person
appears to turn the worker into an employer in her own right. In fact, as

13 For a helpful typology of self-employment, see Fudge, chapter 9 in this volume.
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will be argued below, the substitution requirement more often represents a
shifting of the risk of unavailability for work from the employer to the
worker. Instead of the employer having to find substitutes for the worker,
the employer requires the worker to do so.

Some of the problem lies in the characterisation of the employment rela-
tionship as bilateral, existing between the worker and the specific employer.
Flexibility challenges this bilateral characterisation because non-standard
workers are frequently in relationships with more than one employing entity;
or are only partially occupied in the labour force at all. From the perspec-
tive of the individual employer, it may seem that the relationship with the
worker does not warrant social duties being placed on that particular
employer. But the implication of adopting this perspective is that no single
employer has any duties towards the worker. This implication is particular-
ly problematic for women, whose family responsibilities may make it impos-
sible for them to make themselves available to the employer to the extent
seen to justify reciprocal obligations on the part of the employer.

Instead, the new flexible labour market requires an acknowledgement of
the shared responsibility of all employers within the labour market as a
whole. The Third Way ideology contains the potential to make this move.
Third Way ideology emphasises corporate civic responsibility as one of the
key pillars of the philosophy. Responsibility is not seen as a burden on busi-
ness, but as an aspect of citizenship. More pragmatically, Third Way ideol-
ogy characterises flexible working as contributing in a central way both to
the individual employer and to the economy as a whole. The responsibili-
ties attached to the employment of flexible workers are viewed as incentives
to employers to invest in flexible workers’ human capital because of their
potential to enhance performance and hence competitiveness. This perspec-
tive contrasts strongly with previous views that saw such responsibilities as
adding to the cost of workers and therefore only justifiable if the employer
had access to the worker’s services at all times.

However, this perspective requires a move away from the strictly bipar-
tite notion of contract that continues to dominate the area of employment
law in the United Kingdom. With the significant and salient exception of
the Dacas case (discussed below),'* the courts have so far refused to do so.
From the perspective of contract, the precarious worker simply does not
exist. There has been some attempt to change this at legislative level.
Statutory protection against discrimination has always extended beyond the
contract of service to the contract to provide personal services. This concept
has been refined under New Labour legislation, to exclude contracts for
services where the relationship is one between a professional or business
and a client or customer.

4 Dacas v Brook Street Bureau [2004] EWCA (Civ) 217 (CA).
15 Clark v Oxfordshire Health Authority [1998] IRLI 125 (CA) (Clark).
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The attempt here is to capture two distinct sets of power relationships:
one between employer and worker, where the former is clearly dominant,
and one between a service provider and a client or customer, where relation-
ships are on a basis of market equality. This definition has been attached to
the rights introduced under the influence of the Third Way, in particular
minimum wage laws,!® working time,!” and part-time workers’ rights.!8

However, as will be seen below, the courts have tended to ignore this
aspect of the definition, focusing instead on the questions of personal serv-
ice and mutuality of obligation. Since these are questions relating to the
very existence of the contract, they apply to both contracts of service and
contracts for services. Recent cases have rarely proceeded to the next stage,
which requires a classification of the contract as one for services or of serv-
ice. The result has been significantly to diminish the importance of the dis-
tinction.

A somewhat different way of conceptualising the distinction is to consider
economic dependence instead of subordination (European Commission,
2003a). Economic dependence can arise without subordination where a
worker provides a service to an employer, but instead of having a diver-
sity of ‘clients’, it is wholly or largely dependent on a single source. This
conceptualisation could capture some non-standard workers, particularly,
agency workers within the scope of employment protection legislation.!’
But many of the most vulnerable workers would, almost by definition,
need to be only partially dependent on a single employer, needing to look
to other employers, social security, or family members to supplement
earned income.

These general principles are expanded below, with particular emphasis
on the way in which the statutory definitions are refracted in the prism of
the court.

Mutuality of Obligation

For non-standard workers, the fact that they have only a fragmented rela-
tionship with a particular employer makes it very difficult for the courts to
conceive of a contractual framework encapsulating that relationship. There
is typically no problem in characterising the period in which work actually
takes place as a contract, and in general the contract has all the trappings
of control and subordination of a contract of service. However, the courts

16 See, eg, National Minimum Wage Act 1998, s 54(3)(b).

17 Working Time Regulations 1998, above n 7, reg 54.

18 Part-Time Workers (Prevention of Less Favourable Treatment) Regulations 2000, SI
2000/1551, reg 2.

19 Motorola Ltd v Davidson [2001] IRLR 4 (EAT) (Motorola).
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have declined to see these individual contractual fragments as part of an
on-going contractual relationship (see Kilpatrick, chapter 7 in this volume).
Instead, where an employer structures the relationship so that the worker
may choose whether or not to carry out a particular assignment, the courts
have refused to make the employer responsible for the worker in between
contracts. The employer’s corresponding right not to offer work is seen to
reinforce this approach.

This pattern can be clearly seen in the series of decisions on mutuality of
obligations that have been issuing from the courts since the Trusthouse
Forte decision in 1995.2° For a spectrum of workers, ranging from casual
waiters?! to dockworkers,??> bank nurses,?> and casual tour guides,?* the
courts have refused to find that a series of individual contracts could be
characterised as part of an on-going relationship. The employer’s freedom
to choose whether to offer work, the essence of flexibility, is seen to be sim-
ply a reflex of the worker’s freedom to choose whether to accept work on
each occasion. However, far from transforming a worker into an equal
partner in the labour market, the absence of mutuality increases the precar-
iousness of the worker’s situation.

The courts are quick to point out the ideal combination of flexibility on
both sides: that of workers, predominantly women, to fulfil their domes-
tic commitments, and that of employers to respond to fluctuations of
demand.?’ These advantages to women are seen to legitimate the employ-
er’s lack of on-going responsibility. However, what is lost in this contractu-
al focus is the fact that work becomes doubly precarious for the women: not
only can they not rely on a constant source of work, but the on-going rela-
tionship with the employer (which clearly exists as a social reality) does not
bring with it any social responsibilities by the employer towards the work-
er. This result is particularly problematic when the effect is to permit race
or sex discrimination by the employer.

This is well illustrated by the House of Lords in Carmichael,?® in which
the House of Lords was required to consider whether casual tour guides at
British Gas were employed under a contract of service and were therefore
entitled to a statement of their particulars of employment. Lord Irvine had
no difficulty in pointing out that when actually working as guides, they

20 See Franks v Reuters [2003] IRLR 423 (CA) (Franks); Hewlett Packard Ltd v O’Murphy
[2002] IRLR 4 (EAT) (Hewlett Packard); O’Kelly v Trusthouse Forte [1983] IRLR 369 (CA)
(Trusthouse Forte).

21 Trusthouse Forte, above n 20.

22 Hellyer Bros Ltd v McLeod [1986] ICR 122

23 Clark, above n 15.

24 Carmichael v National Power plc [2000] IRLR 43, [1999] 1 WLR 2042 (HL)
(Carmichael).

25 Ibid.

26 1bid.
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were clearly under contracts. However, the fact that the employer did not
have the contractual right to insist on the worker’s services on all occasions
made it impossible for the court to envisage a contractual relationship.
Instead, it was held, the documents provided by the employer detailing their
responsibilities ‘provided no more than a framework for ad hoc contracts
of service or services which [the applicants] might make with [the employ-
er] in the future.’?” Such flexibility, Lord Irvine pointed out, suited both the
employer’s needs and those of the workers, who were, not surprisingly,
women with domestic commitments.

However, the result, when looked at in the round, is strange. On the one
hand, British Gas advertised for, selected, and then trained the women. It
then made them an ‘offer of employment as a station guide on a casual as
required basis.” But, according to the court, by accepting the offer,

Mrs Leese and Mrs Carmichael were doing no more than intimate that they were
ready to be invited to attend for casual work as station guides as and when the
[employer] required their services. Just as the [employer] was not promising to
offer them any casual work, but merely intimating that it might be offered, so
also they were not agreeing to attend whenever required.’?8

On the face of it, the courts seem driven by the contractual concept to insist
on mutuality of obligations. However, it is not clear why contract should
require such mutuality. In all the cases in question, there is no doubt of the
fact that there was a continuing relationship between the employer and the
worker, and this was encapsulated in documentation such as that in
Carmichael, where workers expressly accepted ‘employment’. Reading this
arrangement as constituting no more than an intimation that work might
be offered is at odds both with the wording of the document and the social
reality. The result, too, is at odds with the purpose of statutory employment
rights.

The rationale from an employment protection perspective is difficult to
discern. Casual waiters were denied the right to belong to a trade union;?’
long-standing dockworkers were denied redundancy compensation despite
having worked on a series of separate contracts for up to 25 years;3° bank
(or agency) nurses were denied protection against unfair dismissal;3! and
casual tour guides were denied the right to a statement of particulars of
employment.3? The Third Way promises a happy marriage between flexibil-
ity and fairness, where fairness to the worker is not a burden but a positive
asset to the employer. The structure of the law, far from creating incentives

27 Ibid.

28 [1999] 1 WLR 2042 at 2047
29 Trusthouse Forte, above n 20.
30 Hellyer Bros, above n 22.

31 Clark, above n 15.

32 Carmichael, above n 24.
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to employers to invest in workers to this end, encourages the opposite.
Neoliberal assumptions that employment rights are burdensome and unfair
costs on business remain dominant in the outcome.

Most difficult to justify is the application of the doctrine of mutual obli-
gations to discrimination. There is no ready rationale for permitting dis-
crimination against others in the labour market, regardless of the nature of
the interrelationship. But where there is a relationship of dependence, how-
ever it is constituted, there is nothing to explain the legitimation of sex,
race, or any other form of discrimination. Given the increasingly complex
web of interrelations and dependence, the ways in which demarcation lines
are drawn become more and more indefensible.

This is strikingly illustrated by the recent Court of Appeal case of
Mingeley,> in which a taxi-driver brought a race discrimination claim
against the proprietors of Amber Cars, which allocated calls to drivers. His
claim failed. Although he wore the Amber Car uniform, and was wholly
dependent on them to provide paying passengers, he was free to work or
not to work as he pleased. The court concluded that there was no mutual-
ity of obligation. The Tribunal accepted that in the real world, the applicant
would make himself available to work, so that he could earn a living. But
they insisted that the test was not the commercial reality but the strict con-
tractual position. The result was to block his claim of race discrimination
without ever considering the merits. The use of this criterion in relation par-
ticularly to discrimination makes the statutory purpose difficult to defend.
As both Buxton and Maurice Kay LJJ stated in Mingeley,’* it is doubtful
whether Parliament intended the emphasis on dominant purpose, but they
held that the line of authority was too strong to disrupt.

Personal Service

The criterion of ‘personal service’ tries to capture the difference between a
service provider who is herself an employer, and therefore falls into the cate-
gory of a micro-enterprise, and one who provides a service in a relationship
of imbalance of market power, captured by the notion either of subordina-
tion or economic dependence. However, this criterion has proved to be far
from an accurate gauge of the distinction between equal market relation-
ships and the imbalance of power between employer and worker, because
the employer can take advantage of its position of power in respect of the
worker and insist that the worker be responsible for providing substitutes
in the event of absence. The result is, again, a double reinforcement of the

33 Mingeley v Pennock and Ivory (trading as Amber Cars) [2004] EWCA Civ 328 (CA)
(Mingeley).
34 Ibid.
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imbalance of power. The contractual term serves to pass the risk of absence
to the worker, which, in turn, functions to absolve the employer of a range
of responsibilities towards the worker, including that of non-discrimination.

The limiting influence of this criterion has been exacerbated by judicial
interpretations, which have insisted that the contract should not just be per-
sonally to execute work or labour, but that this should be the dominant
purpose.’ This is clearly open to manipulation by employers. Thus, in
Express ¢& Echo Publications Ltd v Tanton,>® the employee was made
redundant, and re-engaged under an ‘agreement for services’, which required
him to arrange for a substitute should he be ‘unable or unwilling’ to do the
work. The Court of Appeal held that where a contract allowed services to
be provided by another person, it had to be construed as a contract for the
supply for services rather than a contract of service. Accordingly, Tanton
could not be considered an employee and therefore had no right to claim
unfair dismissal.

The potential limiting consequences of the personal services criterion
were fortunately stemmed in MacFarlane,>” where gymnastic instructors,
who were previously employees, were issued with new contracts changing
their status to self-employed contractors, and which included a clause
requiring them to arrange for a substitute, at their own expense, on any
occasion on which they were unable to work. The risk of absence was,
therefore, clearly passed from the employer to the worker. Fortunately, the
court distinguished the case from Tanton, on the basis that the clause only
applied if they were unable to work, rather than, as in Tanton, when they
were ‘unable or unwilling’ to work. The court dubbed the Tanton clause as
‘extreme’, but it is clearly not beyond the wit of a well-advised employer to
include a clause of that nature.3® Although MacFarlane is a welcome
acknowledgement of the social realities, it stands alone against a strong line
of Court of Appeal authority, as has already been demonstrated.3®

Agency Workers

It is only with respect to agency workers that the courts have very recently
been willing to expand contractual concepts. Agency workers are workers
who are not employed directly by the end-user or principal, but supplied by
an agency to do the work, typically under a contract between the end-user
and the agency. Agency workers pose a particular challenge, because the

35 Mirror Group Newspapers v Gunning [1986] IRLR 27 (CA).

36 [1999] ICR 693 (CA).

37 MacFarlane v Glasgow City Council [2001] IRLR 7 (EAT).

38 Dacas, above n 14.

39 Staffordshire Sentinel Newspapers Ltd v Potter 2004 WL 1060637.
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managerial function is triangulated, so that the entity that has control over
the worker is different from the entity that is responsible for remuneration.
Courts have found this so difficult to disentangle that they have, on occa-
sion, held that the worker is an employee of no one.*? However, a series of
cases,*! culminating in the important Court of Appeal case of Dacas,** has
suggested that a contract of service should be implied between the end-user
and the worker where this was a necessary inference from the conduct of
the parties and the work done. This was fully compatible with the existence
of contracts along the other two sides of the triangle, namely between the
worker and the agency, and between the agency and the end-user.

This result was strongly contested by Mr Justice Munby in dissent. He
argued that the fact that the obligation to remunerate and the right to con-
trol are located in different parties has previously been ‘relied on by the
industry as necessarily producing the happy outcome happy that is, both for
the agency and the end-user, though, not of course, for the worker that the
worker has no contract of service either with the agency or with the end-
user.’*3 In particular, he held that there was no mutuality of obligation
between the end-user and the worker, because the end-user was under no
obligation to either provide work or provide remuneration. Particularly
illuminating is his analysis of the nature of the employer’s obligation, which
he envisaged as consisting only of the obligation to provide work or the
obligation to remunerate.** This failure to recognise that employers (includ-
ing end-users) ought to have a range of responsibilities consequential on
their power to control the worker epitomises the narrowness of the judicial
approach, and the inevitability that the very precariousness of non-standard
workers’ position will be used as a reason for the courts to refuse them
social rights. Fortunately, both Lord Justices Mummery and Sedley empha-
sised that the contractual situation should be made to accord with common
sense and practical reality.

EQUALITY AND PRECARIOUS WORKERS

For many years, the only source of protection for non-standard workers
was anti-discrimination law. This is because the coverage of discrimination
law is somewhat wider, including not only workers under a contract for
personal services, than the scope of other employment-related legislation,
and because principals who make work available to individuals not

40 Ibid.

41 Franks, above n 20; Hewlett Packard above n 20; and Motorola above n 19.
42 Dacas, above n 14.

43 1bid.

44 Ibid at para 84.
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employed by them are also covered by anti-discrimination law. In addition,
there is no service qualification for anti-discrimination legislation. Sex dis-
crimination and equal pay laws have been particularly important for part-
time workers, where the overwhelming over-representation of women has
meant that it is indirect discrimination to provide fewer rights for part-
timers in a range of situations.*> However, discrimination law has its limits.
In order to prove indirect discrimination, a court must be convinced that
there is sufficient coincidence with gender, and in particular that substan-
tially more women than men are excluded. To prove this gender-based
impact, an applicant faces a minefield of complex issues: which two groups
should be compared, how large the disparity should be, and how stable
should the pattern be year by year? While this strategy has generally been
relatively successful for part-time workers,*® it has proved impermeable for
fixed-term workers.*”

Even if these hurdles can be surmounted, the employer still has the
opportunity to justify the claim. Although courts were initially relatively
strict as to the standard of justification,*® more recently, courts have low-
ered the standard, particularly where the justification is offered by govern-
ments.*

Another potential source of relief for discrimination against non-standard
workers is equal pay laws. However, equal pay legislation is premised on a
particular model of employment, which requires a rigid bipartite relationship
between employer and employee as a precondition for the imposition of
social responsibilities. This requirement is manifested in the circumscribed
nature of the comparison which can be drawn: a woman can only claim
equal pay with a man who is not only employed by the same employer but
also works at the same establishment, or is employed under common terms
or conditions. These limitations in equal pay laws create incentives for
employers to avoid the equal pay laws by fragmenting the employing enti-
ty, either by contracting out’® or by transforming employees into agency
workers.’! The result has been that workers find that they cannot bring
equal pay claims on the basis of a comparison with colleagues whom they
work with at the same establishment, because their employer has been
changed. Courts, accustomed to regarding the employing institution as a
‘given’, have been unwilling to look behind the reconfiguration of the

45 Case 1007/84 Bilka-Kaufhaus [1986] IRLR 317 (EC]).

46 R v Secretary of State for Employment ex parte Equal Opportunities Commission, above
n 3.

47 R v Secretary of State for Employment ex parte Seymour Smith and Perez [1997] IRLR
315 (HL).

48 Case 10007/84 Bilka-Kaufhaus, above n 45.

49 R v Secretary of State ex parte Seymour Smith and Perez, above n 47.

350 Lawrence v Regent Office Care Case C-320/00 [2002] ECR 1-7325 (ECJ).

St Allonby v Accrington & Rossendale College [2004] IRLR 224 (ECJ) (Allonby).
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employment relationship. Thus, the process of flexiblisation has itself
undermined the efficacy of equal pay laws.

The way in which flexiblisation functions to limit the reach of equal pay
laws is clearly seen in the recent European Court of Justice (ECJ) cases of
Lawrence®* and Allonby.’® In Lawrence, the process of flexibilisation
involved contracting out the provision of school dinners to an outside con-
tractor, so that women working as ‘dinner ladies’ found themselves
employed by an outside contractor and therefore unable to contest their
diminished pay packet by comparing themselves to the male employees
whom they worked alongside but who remained employed by local author-
ities. In Allonby, higher education colleges decided to transfer their part-time
lecturing staff from direct to agency employment. Contracts with part-time
lecturers were terminated, and instead, lecturers were required to register as
self-employed workers with an agency. By the device of splitting up the
employment function, moving from a bipartite to a tripartite relationship,
the employer made it impossible for women to compare their pay to that of
directly employed male colleagues, despite continuing to work alongside
them. They thus successfully prevented non-standard workers from bring-
ing equal pay claims.

This myopic focus on the individual employer is widened slightly in EU
law, where the ECJ has held that it is not necessary for both the claimant
and the comparator to be employed by the same employer. However, the
ECJ has closely circumscribed the range of comparison, holding that a
claim can be brought only where the difference in pay can be attributed to
a single source (such as legislation or a collective agreement). Otherwise,
there is no body responsible for the inequality that could restore equal treat-
ment.>*

In insisting that a body must be found that is responsible for the inequal-
ity, the EC] in both Lawrence and Allonby assumes that liability arises only
if fault can be established. It is now widely recognised that inequality of pay
is frequently a consequence of institutional arrangements for which no sin-
gle actor is ‘to blame’. In Allonby itself, the court demonstrated a dis-
turbingly narrow understanding of fault, a direct result of the refusal to
acknowledge the nexus between the college and the employment agency
(ELS). This emerges strikingly from the opinion of the Advocate-General
where he stated: ‘On any other view, ELS would have to bear the conse-
quence attributable to another employer without there being any connec-
tion between the body responsible for the inequality and the body required
to restore equal treatment.”>* This focus meant that the court was unable to

52 Lawrence, above n 50.
33 Allonby, above n 51.
5% Lawrence, above n 50.
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locate fault despite the acknowledgement by both the Advocate-General
and the Commission that the institutional arrangements had been deliber-
ately manipulated. What is not explained is why the loss should fall on
those who are least at fault, the part-time lecturers themselves (see also
Stone, chapter 11 in this volume).

This narrow view of responsibility is further limited by the refusal to see
the contractual nexus between the end-user and the agency as sufficient to
create a dual set of responsibilities. In Allonby, the ECJ held that the fact
that the level of pay received by Ms Allonby was ‘influenced’ by the amount
paid by the college to ELS was not a sufficient basis for concluding that
there was a single source for the purposes of the Lawrence test. This rigid
view of the demarcation of each enterprise leaves the court wholly deferent
to the employer’s self-definition of the boundaries of its responsibility. Yet
the clear contractual nexus between ELS and the college meant that it could
not only easily ascertain the level of pay of the appropriate comparator, but
also pass on the extra cost to the college.

More recently, the trend has been to provide rights specifically to non-
standard workers rather than on the basis of the gendered nature of such
work. Thus the Part-Time Workers Directive’® and the Fixed-Term Workers
Directive®” will, it is to be hoped, in due course, be followed by an agency
workers directive. These directives overcome some of the difficulties of rely-
ing on indirect discrimination. Instead of the claimant having to prove that
a woman suffers disproportionate detriment in respect of the terms and
conditions of non-standard work, it is possible to make the claim as a non-
standard worker in her own right.

However, instead of giving substantive rights per se, these new provisions
have operated through the principle of parity between non-standard work-
ers and standard workers (see also Vosko, chapter 3 in this volume). In
other words, a part-time or fixed-term worker has a claim only if she can
prove that she is less favourably treated than a full-time equivalent in the
same employment. Not only is she required to show that she is employed
by the same employer at the same establishment doing broadly similar
work, in addition, she must be engaged under the same ‘type of contract’ as
well as performing duties of a broadly similar nature.’8

The limited case-law so far has shown courts interpreting this require-
ment restrictively. Thus part-time or retained firefighters were held not to

55 Allonby, above n 51.

56 EC Council Directive 97/81 of 15 December 1997 concerning the framework agreement
on part-time working, [1997] OJ L 009/14.

57 EC Council Directive 99/70 of 28 June 1999 concerning the framework agreement on
part-time working, [1999] OJ L 175/43.

38 Part-Time Workers (Prevention of Less Favourable Treatment) Regulations 2000, above
n 18; Fixed Term Employees (Prevention of Less Favourable Treatment) Regulations 2002, SI
2002/2034.
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be comparable to full-time firefighters for the purposes of a claim under the
Part-Time Workers Regulations®® because of the additional duties required
of full-time firefighters when they were not fighting fires. Although the
Court of Appeal took a more generous view of the ‘type of contract’ cate-
gory, its approach to the question of whether duties are of a broadly simi-
lar nature was restrictive. Thus it rejected the argument that the fact that
both full-time and part-time firefighters performed the core function of fire-
fighting was enough to render the work in each category as broadly similar.
The rejection of this argument meant that the part-time workers lost their
claim despite the fact that, as the Tribunal found, they were treated less
favourably on the grounds that they were part-time workers and that such
unfavourable treatment could not be justified. This limitation is likely to
constitute a significant handicap for claims by part-time or fixed-term
workers, who may well find that there is no equivalent full-time worker at
their establishment.

In domestic law, this restriction is further narrowed by the definition of
worker itself. The Fixed-Term Employees Regulations have restricted
claims to those who are employees in the narrowest sense of being
employed under a contract of employment.®® Under the Part-Time Workers
Regulations, even the wider definition of a worker under a contract for
service®! is still likely to fall foul of the mutuality of obligation principle.

MINIMUM WAGE AND MAXIMUM WORKING TIME

The two main sets of new substantive rights, introduced under the influence
of the Third Way, have both expressly extended beyond the standard
employee paradigm. Both minimum wage and maximum working time
cover workers under a contract of personal service (subject to the client/cus-
tomer exception) and both expressly refer to agency workers,®> home work-
ers, contract workers, and others.®3> However, non-standard workers still pose
significant challenges, again because their working hours are often a com-
bination of apparent autonomy and controlled commitment. This challenge
is particularly difficult for workers who are on call, either from home, or at
their employer’s premises. For the purposes of calculating the minimum
wage or maximum hours due to them, it is necessary to quantify their hours

59 Matthews v Medway Towns Fire Authority [2004] EWCA (Civ) 844 (CA).

0 Above n 58, reg 2(2)—(4).

61 part-Time Workers (Prevention of Less Favourable Treatment) Regulations 2000, above n
18, reg 1(2).

62 Working Time Regulations 1998, above n 6, reg 1.

63 Clark above n 15, Working Time Regulations 1998, above n 6, reg 36; National Minimum
Wage Act 1998, above n 16, ss 34-35.
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of work. Should these include only hours actually working, or all the avail-
able hours (see Kilpatrick, chapter 7 in this volume)?

The key question, as Simpson puts it, is whether the employer has to bear
the cost of maintaining labour available (Simpson, 2004). The answer to
this question, in turn, depends largely on which category the courts choose
to use to describe the working time. In some cases, they have been prepared
to recognise that workers are in fact ‘at work’ in that, although not occu-
pied all the time, they have no personal independence or freedom of choice
during the period. This finding of lack of choice was true for duty nurses to
whose homes calls about emergencies were diverted,* and for a night
watchman who was required to be on the employer’s premises to respond
to an emergency alarm, but was entitled to sleep, read, or watch television
when not occupied.®® Had the court classified these workers as being ‘on
call’ rather than ‘at work’ the workers would have been entitled to be paid
only for the time spent working.%®

A very different approach can be detected in the Court of Appeal’s judg-
ment in Walton,®” where a caregiver who looked after an ill person by liv-
ing in at her house for three days out of six claimed that her working time
should be calculated for the full 24 hours. Instead of classifying her work
as time work, on the ground that she had to be available to her employer
all the time during her three days on, the court held that her work was
‘unmeasured work’, which could be specified by a daily average agreement.
As Simpson argues, the effect of this is to allow an agreement to displace
rights—a result that should not be acceptable, given the worker’s inequali-
ty of bargaining power (Simpson, 2004: 31).

CONCLUSION

The statistics show clearly that women form the vast majority of non-
standard workers and that their labour market position remains precari-
ous, despite the framework of social rights created since the mid 1970s.
The main reason for this is the failure to address the gendered dimension
of the issue. For women, the dual obligations of paid and unpaid work
make it essential that the boundary between home and market remains per-
meable. Non-standard working is the only way many women can navigate
this boundary. However, from the legal perspective, the ability to move in
and out of the employment relationship is portrayed as an autonomy or

64 British Nursing Association v Inland Revenue [2003] ICR 19 (CA).

65 Wright v Scottbridge Construction Ltd [2003] IRLR 21 (Court of Session).

66 National Minimum Wage Regulations 1999, SI 1999/584, regs 3, 15(1), 6.

67 Walton v Independent Living Organisation Ltd [2003] ICR 688 (CA); Working Time
Regulations 1998, above n 6, regs 3 (‘time work’), 15(1) (‘on call’), and 6 (‘unmeasured
work’).
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independence, which makes it both unnecessary and illegitimate to impose
social duties on the employer. Again, courts have found it difficult to envis-
age that a social commitment arises on behalf of the employer for hours
over which the employer chooses not to make use of the worker’s services.

The inability to distinguish between real autonomy and the results of
dual obligations or shared commitments has led to the exclusion of the
most vulnerable workers from the protection of labour law. Even the broad-
er definitions of worker have been subverted by this unquestioning imposi-
tion of a ‘male breadwinner’ model on all paid workers.

For those non-standard workers who are able to squeeze into the con-
tractual model, equality laws have held some promise. But they too are lim-
ited by a fault-based model of the employer, who can only be held liable for
inequalities for which it can be found to be directly responsible. This under-
lying assumption has meant that any comparisons can be drawn only
between employees of the same employer, a stricture that has been extend-
ed and tightened by the regulations specifically aimed at protecting non-
standard workers.

It is only by recognising that employment rights are owed to all who par-
ticipate in the paid labour market, regardless of how peripherally, that the
status of the non-standard worker will become less precarious. Duties fall
on employers, not because of their immediate power to command the time
and commitment of an individual worker, but because of their labour mar-
ket power and the civic responsibility that attaches to those with power
(Hutton, 2002). Such responsibilities have been shown to yield important
benefits to employers themselves, and to enhance their efficiency and com-
petitiveness. But they are also intrinsic to the status of employer. The impor-
tance of ensuring that individuals can navigate the boundary between paid
and unpaid work without undue cost cannot be overstated. It is only then
that men will be in a position to move away from the male breadwinner
model and share the dual responsibilities of paid and unpaid work.
However, this ideal seems further away than ever. The rise of the flexible
worker has brought women into the paid workforce, but has not lessened
their home responsibilities. While men are no longer the main breadwin-
ners, the ‘male breadwinner’ model remains intact, and women enter the
paid workforce on vastly unequal terms.
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Self-employment, Women, and
Precarious Work: The Scope of
Labour Protection

JUDY FUDGE*

INTRODUCTION

KEY FEATURE OF the new economy was the ‘partial renaissance’
(OECD, 2000b) of self-employment in the 1980s and 1990s, an
important component of which was the participation of women.
This feminisation of self-employment was celebrated as evidence of
women’s entrepreneurship and the spread of enterprise culture, and some
governments, such as those in Canada and the United Kingdom, promoted
self-employment as providing economic independence and autonomy for
women (Felstead and Leighton, 1992: 16; Hughes, 1999: 6; Prime Minister’s
Task Force on Women’s Entrepreneurs, 2003: 113). However, researchers
have questioned whether the feminisation of self-employment is evidence
instead of the spread of precarious employment and the deterioration in the
quality and conditions of self-employment. Much of women’s self-employment
differs along a range of important dimensions from that of men, and it chal-
lenges the prevailing stereotype about self-employment and its association
with independence and entrepreneurship (Burchell and Rubery, 1992;
Hughes, 1999; Vosko and Zukewich, 2005).
Women’s self-employment also challenges basic legal norms that deter-
mine the scope of employment and labour protection. The distinction
between employees and independent contractors is the boundary between

* This chapter draws on research conducted with Eric Tucker and Leah Vosko, which was
supported by the Law Commission of Canada and the Social Sciences and Humanities
Research Council, and it was initially written during my tenure as Law Foundation of
Saskatchewan Chair at the College of Law, University of Saskatchewan. Thanks to all of the
workshop participants and, especially, Rosemary Owens for very helpful comments on an ear-
lier draft, and to the two reviewers for useful suggestions. As always, all shortcomings are my
own.
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employment and labour law, which among other things (Collins, 2001),
provides a range of rights and entitlements, on the one hand, and civil and
commercial law, which emphasises competition, on the other. In common
law and civil law systems, subordination (lack of control) is what divides
employees from independent contractors (Pedersini, 2002). But as employ-
ment relationships have changed with the growth of ‘market-mediated’
work arrangements and networks of firms (Abraham, 1990), the simple
dichotomy between subordination and autonomy is not a very effective way
of determining entitlement to labour protection under the law. The border
between paid employment and self-employment has blurred, and false self-
employment (or disguised employment) has grown (ILO, 2000a: 7; OECD,
2000: 163, 177).

Defining the scope of employment, in particular distinguishing between
dependent workers and the self-employed for the purpose of labour and
social protection, has been a matter of some contention at the internation-
al level. In 1990, the International Labour Conference adopted a resolution
calling for the protection of workers who are nominally self-employed
from exploitative subcontracting arrangements and labour contracts (ILO,
1990a). However, employer representatives have been keen to preserve self-
employment as a sphere of independent contracting free of labour regulation,
and they have refused to participate in International Labour Organization
(ILO) processes if this boundary is not respected (Priigl, 1999: 133). As a
compromise, the focus of the international standard has been softened from
a binding Convention to a promotional Recommendation and narrowed to
self-employed workers who are actually disguised employees and to those
whose classification as dependent workers or independent contractors is
truly ambiguous (ILO, 2003b).

Canada is a good case study to explore what the growth in women’s self-
employment reveals about the legal norms of employment and independent
contracting, and the fit between contemporary work arrangements and the
scope of legal protection. Women’s share of self-employment is larger in
Canada than in any other member of the OECD, and the federal and some
provincial governments promote self-employment for women (Hughes,
2003a). There is also a significant body of empirical research that demon-
strates the gendered nature of self-employment, and the relationship
between women’s self-employment and social reproduction (Hughes 1999,
2003a, 2003b; Rooney et al, 2003; Vosko and Zukewich, 2005).

This chapter begins by examining the stereotype of self-employment and
how it is distinguished from employment in order to develop a more com-
plex and accurate typology of subordination and autonomy in employment
relationships. The next section turns to the ILO, and traces its approach to
self-employment. Since 1990, the ILO has attempted to fashion an entente
between employees’ representatives, employers’ representatives, and gov-
ernments around the scope of employment protection and the coverage of
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self-employed workers. The next section begins the case study and presents
some of the recent Canadian data on self-employment, and examines it
along the dimensions of subordination and dependency identified in the
typology. It also explores the extent to which women’s self-employment is
precarious, and how women’s self-employment is shaped by their responsi-
bility for domestic labour. The scope of employment in labour-related law
and legislation in the common-law jurisdictions in Canada is mapped in the
next section, and it is compared to the reality of women’s self-employment.!
A key question is whether the scope of legal protection of employment con-
tributes to the precarious nature of self-employment for women. The chap-
ter concludes by considering what effect the ILO’s approach is likely to have
on access to labour and social protection for self-employed women in
Canada. Women’s self-employment demonstrates the need to go beyond
employment to consider self-employment and unpaid caring labour in order
to develop policies and laws that promote women’s equality.

A TYPOLOGY OF SELF-EMPLOYMENT

The growth of women’s self-employment challenges the traditional stereotype
of self-employment, which is linked to ownership, autonomy, and control
over production, clearly distinguishing craftspeople, independent profes-
sionals, and small business proprietors from waged workers (Eardley and
Corden, 1996: 13). Historically, men have made up the majority of the self-
employed and self-employment has been associated with independence and
contrasted with the dependent status of employees (Burchell and Rubery,
1992: 105; Hunter, 1992; Fraser and Gordon, 1994). Two key elements
that have traditionally defined the self-employed are their ownership of the
means of their own production, and self-direction or autonomy in their
work (Dale, 1986). In the stereotype, self-employment is linked to entrepre-
neurship and men’s experience is taken as the norm (Mirchandani, 1999:
225; Hughes, 2003a: 5; Vosko and Zukewich 2005).

But the problem with this stereotype is that it does not reflect either the
diverse range of employment relationships that fall within the broad cat-
egory of self-employment or the changing nature of self-employment.
British researchers recorded an increase in consultants, professionals, and
contractors, especially in the service sector, and a decline in small business

1 Jurisdiction over labour law in Canada is split between 10 provinces, three territories, and
the federal government. The provinces and territories have jurisdiction over labour relations
within their territory, with the exception of labour relations pertaining to federal undertakings,
such as banks, railways, airlines, and so on, over which the federal government has authority.
In Canada, the legal system of every jurisdiction except Quebec’s is based on the common law.
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owners who employed other workers (Dale, 1986; Hakim, 1987; Eardley and
Corden, 1996). They also discovered that a sizeable portion of the self-
employed included home workers and labour-only contractors, as well as
franchisees, freelancers, and outworkers. The employment situations of
these workers differ dramatically from the stereotype of the self-employed,
since they do not own much by way of means of production, exercise little
control over production, and do not accumulate capital (Dale, 1986, 1991;
Felstead, 1991; Meager, 1991; Rainbird, 1991; Bryson and White, 1996;
Eardley and Corden, 1996; Stanworth and Stanworth, 1997; Brodie,
Stanworth, and Wotuba, 2002).

Several researchers have concluded that the simple dichotomy between
subordination and independence does not capture the heterogeneity of self-
employment, and advocate a multi-dimensional approach to classifying
self-employment (Felstead, 1991; Burchell and Rubery, 1992). Instead of
finding the best discriminating factor for identifying the self-employed,
Brendan Burchell and Jill Rubery (1992) argue that it is better to develop a
typology of the self-employed that involves looking at a range of discrimi-
nating factors for both overlapping and contradictory classification. They
identify a number of dimensions to analyse the extent of subordination or
dependency among the self-employed, which includes direct measures of
autonomy and other measures that are indirectly associated with dependen-
cy. The first group includes determining whether a self-employed person
regards himself or herself as running a business, provides goods and servic-
es to a number of different clients, or hires employees. The indirect indica-
tors of dependency include the location where the self-employed person
works (home, a separate business establishment, a client’s office), why the
person became self-employed, how the self-employed person is paid and/or
determines price, the amount of capital needed to set up the business, and
the extent of income variation. Using these dimensions to measure subordi-
nation and independence among the self-employed in the United Kingdom,
Burchell and Rubery (1992: 108) found that ‘a higher proportion of the
self-employed are affected by at least some aspects of subordination than
would be implied by dividing the sample using a multi-dimensional classi-
fication.” They also discovered that gender was an important dimension of
self-employment, and that it was linked to subordination (Burchell and
Rubery, 1992: 109).

THE ILO AND THE SCOPE OF THE EMPLOYMENT
RELATIONSHIP

The dramatic increase in self-employment during the 1980s caught the
ILO’s attention, and in 1990 it released a report on self-employment. The
report described the heterogeneity of self-employment; at best it allowed
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workers to be autonomous, to realise their potential, and to reap financial
rewards, while at worst it was a marginal and precarious form of employ-
ment (ILO, 1990a). It also indicated that there was no clear distinction
between employment and self-employment and that there had been a
growth in both nominal self-employment and dependent workers. Noting
that the Convention on Freedom of Association (No 87) already applied to
the self-employed, the report recommended that efforts be made to ensure
that the self-employed enjoy the same level of protection as other categories
of workers regarding social security and conditions of employment (ILO,
1990a: 66, 69). At the 1990 session, the International Labour Conference
adopted a resolution calling for the protection of workers who are nomi-
nally self-employed from exploitative subcontracting arrangements and
labour contracts (ILO, 1990b; Benjamin, 2002: 81). However, the employ-
ers’ group has vigorously resisted this expansive approach to the scope of
employment, and the legal status of self-employment has tested the limits of
tripartism, which is the basis of the ILO’s structure and source of its legiti-
macy (Priigl, 1999: 133).2 In order to maintain social dialogue between
employers’ and workers’ organisations, the ILO narrowed its focus to
dependent workers and adopted a ‘soft’ approach to setting standards.
During the lengthy discussions and negotiations on the scope of employ-
ment protection, the gender dimension rarely surfaced as an issue of sus-
tained concern.

The degree of contention between the social partners over the scope
of labour protection became apparent in 1995 during the International
Labour Conference discussion of a Convention on Home Work (Priigl,
1999; Sankaran, 2002; Vosko, 2002). The employment status of home
workers—whether they are employees or self-employed—Ilay at the heart of
the debate.? The gender dimension of this form of employment was impos-
sible to ignore, and women’s groups played an important role at the Con-
ference (Prugl, 1999). The following year, the employers’ group refused to

2 The International Labour Conference functions as an international parliament of labour,
and it has a tripartite membership structure (each member state has two government delegates,
and one delegate representing employers and another representing workers), which is designed
to enhance the legitimacy and viability of the rights and standards that it adopts. These rights
and standards take the form of Conventions and Recommendations. The Conventions are cre-
ated through an elaborate and lengthy process of consultation with representatives of govern-
ments, employers, and workers; and the final text of a Convention must receive two thirds of
the votes cast by the delegates to the general Conference of the ILO. Conventions are interna-
tional treaties that, once adopted by the Conference, are open to ratification by member states.
Once a member state ratifies a Convention it is legally bound by the Convention. By contrast,
Recommendations are intended as guides only and are not legally binding.

3 The legal status of intermediaries and subcontracting chains was also a contentious issue
in these discussions, and in subsequent discussions on the draft convention on contract labour,
workers in situations in need of protection, and the scope of the employment relationship
(Sankaran, 2002: 867-69; Vosko, chapter 3 in this volume).
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participate in the Conference Committee on Home Work, which was finalising
a draft Convention, and abstained from the vote on the Convention because
it was unhappy with its scope. Despite the decision of employers’ represen-
tatives to abstain, the Convention was adopted by the Conference, although
very few countries have ratified it (Prugl, 1999; Sankaran, 2002: 863;
Vosko, 2002).

The withdrawal of the employers’ group from the ILO process over the
Convention on Home Work was unprecedented. It suggested that the lim-
its of social dialogue had been tested by the attempt to extend labour pro-
tection beyond employment. The discussions on contract labour, which was
the next time that the scope of employment protection was raised, con-
firmed the extent to which this was a contentious issue.

In 1997, the International Labour Conference began a preliminary dis-
cussion on a Convention on Contract Labour. The draft Convention
defined contract labour as “all situations in which work is performed for a
person who is not the worker’s employer under labour law but in condi-
tions of subordination and dependency that are close to an employment
relationship under the law’ (ILO, 1998b: 2). The employers’ group was
concerned that the draft Convention extended the scope of employment too
far into the ranks of the self-employed and jeopardised the sanctity of inde-
pendent contracting as a form of commercial contracting free from labour
regulation (ILO, 1998c: para 13). During the 1998 discussion on the
Convention by the Conference, the Committee on Contract Labour tabled
the Convention and abandoned the term ‘contract labour’. However, it
resolved that further study be given to ‘workers in situations needing labour
protection’ and that the issue be brought back to the Conference (ILO,
1998¢, 2003a: 4; Vosko, 2002: 37).

The ILO commissioned 39 country studies and five regional meetings
by legal experts to identify ‘those categories of situations where workers
are in need of protection, as well as the problems resulting from the
absence or inadequacy of such protection, and the means of action adapt-
ed to such situations and guidelines for possible international standard
setting action’ (ILO, 2000a: para 9; 2003a: para 14). To avoid confusion
over terminology and to provide a basis for comparing the different coun-
try reports, the experts were instructed to focus on four situations in
which workers might need protection: dependent employment, self-
employment, triangular employment (where intermediaries are involved),
and self-employment in conditions of dependency. They were also asked
to pay