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Migration and Refugee Law

Migration and refugee law and policy is fundamentally concerned with the
choices that we as a nation make regarding the people that we want to allow
into our community and share our resources. This involves balancing a num-
ber of complex and competing considerations, including the self-interest of the
nation and the desire to assist needy people from other parts of the world. It
also involves making qualitative judgments regarding the worth and utility of
potential migrants. It is thus an inherently complex and controversial area of the
law.

Migration and Refugee Law: Principles and Practice in Australia provides an
overview of the legal principles governing the entry of people into Australia.
As well as dealing with migration and refugee law today, the book analyses the
policy and moral considerations underpinning this area of law. This is especially
so in relation to refugee law, which is one of the most divisive social issues of our
time. The book suggests proposals for change and how this area of law can be
made more coherent and principled.

This book is written for all people who have an interest in migration and refugee
law, including judicial officers, migration agents (and lawyers) and students.
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Preface

A defining aspect of national sovereignty is that nation states have the right to
determine which people are permitted to come within their geographical borders.
Individuals, like nations, appear to be inherently territorial. In addition to this,
a defining aspect of many people’s personhood (their core identity) is the place
where they were born or live.

Despite the disparate range of interests and projects that individuals have
and pursue, there are basic goals that communities invariably share. Thus, in
Australia, the current generation (building on the work of earlier generations)
has committed enormous resources to building state institutions (such as our
political and legal system), hospitals, schools, roads and recreational and sporting
amenities and facilities.

These common projects serve to entrench our feeling of community. We also
come to share some fundamental values and beliefs.

Immigration policy and law is concerned with setting the parameters by which
‘foreigners’ (or ‘aliens’ as they are called in the Commonwealth Constitution)
come to share our community, enjoy our resources and become exposed to our
culture and values, whether permanently or for a shorter period. It is, thus,
inherently controversial. Limits seemingly need to be placed on the numbers and
types of people who can come to Australia.

This book examines the way in which Australia currently responds to this
challenge. It is divided into two main sections. The first eleven chapters exam-
ine migration law. The last seven chapters look at refugee law. The dichotomy
between migration and refugee law is non-existent at a formal level. Refugee law
and policy is in fact one branch of migration law. It involves three among over
150 available visas. Chapter 19 outlines the scope for ‘merits review’ and judicial
review of decisions made in relation to migration or refugee visas.

However, substantively, there is a fundamental distinction between migration
and refugee law. Migration law and policy is in essence concerned with what
migrants can do for Australia. The principal objective in framing migration law
is to let in people who will contribute something tangible to Australia. Australia
seeks to attract people who will make the community richer or smarter.

Refugee law is the main exception to this principle. It focuses on what we as
a community can do for a person fleeing serious harm, rather than what he or
she has to offer us as a nation. Refugees make a significant contribution to the
country, but this is an incidental outcome of refugee policy.

xix
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The differences between migration and refugee law are also to some extent
reflected in the development and state of the law. Migration legislation is
regulation-driven, and is highly fluid and constantly changing. Refugee law,
though far less voluminous in terms of legislation, is imbued with many con-
flicting principles and interests. This dichotomy is reflected in the manner in
which this book has been written.

The chapters dealing with migration law provide a detailed analysis of the
major legislative provisions relating to the most widely utilised visa categories.
The structure of these chapters reflects the fact that migration law is predomi-
nantly contained in regulations. Each visa category has numerous legal criteria,
but invariably has a ‘signature’ criterion (such as having a spouse for a spouse
visa). This book does not look at all visa categories or at all criteria for the visa
classes it does consider. While it focuses on the signature criteria, it does so with
the caveat that the failure to meet any of the other criteria can prove fatal to a
visa application.

Refugee law is derived from the Convention relating to the Status of Refugees
done at Geneva on 28 July 1951 as amended by the Protocol relating to the Status
of Refugees done at New York on 31 January 1967 (the Refugees Convention).
Article 1A(2) of the Refugees Convention defines a refugee as a person who:

. . . owing to a well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is outside the
country of his nationality and is unable or, owing to such fear, is unwilling to avail
himself of the protection of that country; or who, not having a nationality and being
outside the country of his former habitual residence as a result of such events, is unable
or, owing to such fear, is unwilling to return to it.

At the heart of this definition are the concepts of fear and persecution. Despite
the apparent simplicity of these concepts, the interpretation of Article 1A(2) has
proven to be fertile ground for legal and judicial analysis. Refugee law is littered
with controversy regarding the meaning and scope of key terms in the definition,
due in no small part to the history of the drafting of the Refugees Convention,
and to the absence of a coherent doctrinal rationale underpinning it.

The chapters on refugee law provide an overview of existing legal principles in
relation to the more unsettled areas of law (such as how persecution is defined)
and suggest a way in which the law can be made more coherent and workable.

Chapter 18 analyses the fundamental failings of the Convention and suggests
a more appropriate definition of a refugee.

This book is essentially concerned with the principles governing the manner
in which non-citizens come to gain lawful access to Australia. The focus is not
on how people come to lose this status or the legal process in which migration
and refugee status is determined. This last area involves the entire ambit of
administrative law and is another fertile source of jurisprudence. A treatment of
this is beyond the scope of this book. However, for the sake of completeness, we
provide an overview of these areas in chapters 11 and 19 respectively.
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1
Historical context to migration

‘We will decide who comes to this country and the circumstances in
which they come.’

Prime Minister John Howard, 28 October 2001,
Liberal Party election launch

1.1 Introduction

It is not possible to understand the ongoing immigration debate and current
immigration policy in Australia without some understanding of its genesis and
development, particularly since white settlers first arrived in the late eighteenth
century. Until late into the twentieth century, issues that are fundamental to
human diversity, particularly race and colour, were overt policy considerations
that found their way, one way or another, into Australian legislation. Innate
factors of birth and others of conscience, such as religion or political opinion,
continue to figure in debate about who is entitled to live in Australia. In recent
times, the debate has centred on ‘boat people’ and most recently, in the wake of
the September 11 Al-Qaeda attacks on the United States, the issue of religion has
been an undercurrent in the focus on terrorism.

That immigration debate is never far from the surface. When Prime Minister
John Howard made the statement quoted at the head of this chapter, it was
nothing new. Similar expressions have been made by members of the judiciary
and politicians of all hues since before Federation.

When the Labor Party was in the throes of completing a largely bipartisan
overhaul of the migration legislation in the late 1980s, the then-Immigration
Minister, Senator Robert Ray, made a similar comment when he announced the
Labor government’s response to the Fitzgerald Report.1 He told Parliament that:

The Australian Government alone will determine who will be admitted to Australia
consistent with laws enacted by the Federal Parliament to regulate immigration.2

1 S Fitzgerald, ‘Immigration: A Commitment to Australia’, The Committee to Advise on Australia’s Immigration
Policies, AGPS, Canberra, 1988.
2 Senate Hansard p. 3753: Ministerial statement made to the Senate on 8 December 1988.

1



2 MIGRATION AND REFUGEE LAW

Justice Isaacs summarised the early view of the early High Court Bench when he
held:

The history of this country and its development has been, and must inevitably be,
largely the story of its policy with respect to population from abroad. That naturally
involves the perfect control of the subject of immigration, both as to encouragement
and restriction with all their incidents.3

His Honour was reflecting the opinion of the first Attorney General of the Com-
monwealth, Alfred Deakin, who had argued:

The most powerful force compelling the colonies towards federation has been the desire
‘that we should be one people and remain one people without the admixture of other
races’.4

As Kathryn Cronin has pointed out ‘Australia has consistently held fast to the
principle that immigration must be controlled’.5

1.2 Historical developments6

1.2.1 The period before 1778

Australia was an ancient landmass when the first Australians, the ancestors of
the Aborigines, arrived around 40,000 years ago. Nobody really knows why they
came to Australia. In modern-day Australia, the concept of the immigrant may
be misplaced when applied to Australia’s first settlers. Nevertheless, since time
immemorial, people have been motivated to migrate from one place to another
for a vast array of reasons, such as seeking wealth and opportunity; finding
freedom; escaping oppression, violence or natural disaster; pursuing adventure
and discovery; exercising force and expanding territory; or reuniting with family
or friends. In some cases, groups of slaves or convicts have been forced against
their will to move to another location. In other cases, there might have been no
particular reason and settlement at a new location was the result of an accident
such as being blown off course or a trip interrupted by unforeseen or unavoidable
circumstances.

Whatever the reason the first humans came to Australia, there has been an
ongoing influx of migrants and visitors ever since, the migrants arriving in waves
that have been influenced by both push and pull factors. By the time Europeans
started arriving in Australia to settle, in the late eighteenth century, there were

3 R v Macfarlane; Ex Parte O’Flanagan and O’Kelly [1923] HCA 39 (23 August 1923) at [6]; (1923) 32 CLR
518 at 557.
4 A Markus, A Fear and Hatred: Purifying Australia and California 1850–1901 (1979).
5 K Cronin, ‘A Culture of Control’ in J Jupp & M Kabala (eds), The Politics of Australian Immigration? (1993),
p. 84.
6 The following brief history, including extracts from other authors, is predominantly derived from the
excellent online course ‘In Search of Australia: Historical Perspectives’ developed for the Central Queensland
University by M Saunders, S Mullins and J Cryle. In addition, it is partly compiled from a number of DIMIA
Fact Sheets (Nos. 4, 6 and 8).
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more than 250,000 Aborigines in Australia, living in hundreds of tribes that
inhabited coastal and river areas that could provide adequate sustenance. Intense
migration by European settlers during the following two centuries decimated that
original population through disease, dispossession and cultural oppression, not
to mention direct attack by white settlers.

It was the British colonial government that first formalised controls on the
mode of entry to Australia. The north and north-west Australian coast and
nearby northern islands had been visited by explorers and adventurers from
various European colonial powers between the sixteenth and eighteenth cen-
turies, largely in search of gold, silver and spices. Finding nothing of real promise
and weighed down by the costs of distant exploration, those visitors did not settle
in Australia. James Cook was the first to recognise the potential for settlement.
Having been sent to Tahiti in 1769 to track the Transit of Venus across the sun
in order to establish co-ordinates to be used in assessing the distance between
the earth and the sun, he headed south, circumnavigated New Zealand and then
headed west. He arrived at the south-east corner of Australia and then sailed
north, charting the eastern coastline. He formally claimed the eastern part of
Australia for the British Crown in 1770, first naming it New Wales and then later
New South Wales.

1.2.2 Early white settlement – the first wave7

Six years later, in 1776, the British lost their American colonies in the War of
Independence and needed to find new land that would be suitable for displaced,
loyal American colonists, as well as to meet the requirements of the British policy
of transporting convicts in order to alleviate overcrowding in penal institutions.
The colonists displaced in America largely returned to England or migrated to
Canada and the West Indies. However, the British Crown determined the early
course of white settlement and created the first wave of modern migration when
it decided to send convicts to New South Wales. In the following decades, the
British established and expanded a series of colonies significantly populated by
transported convicts. The purpose of colonial expansion was partly to foster agri-
culture, particularly the wool industry, and partly to create trade in goods, such
as sealskins and whale oil, but largely to protect territory and allay suspicion and
fears of French intentions to claim Australia, particularly during and following
the Napoleonic Wars. New colonies were established in Van Diemen’s Land (now
known as Tasmania), Victoria, South Australia and West Australia, each with its
own administration. Trade and national security remain factors that feed into
current immigration policies and programs.

Contracts for transporting convicts were let to private ship owners but, fol-
lowing an unacceptably high incidence of death during the voyages to the new

7 See M Dugan & J Szwarc, There Goes the Neighbourhood!, Macmillan, Melbourne, 1984, pp. 192–194 for a
clear chronological representation of waves of migration.
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colonies, regulations were introduced to provide for adequate food and water
and a bonus was paid for safe delivery of prisoners. By 1802, the British Govern-
ment had adopted a system of sending convicts twice a year in ships specifically
designed for the purpose, under the direction of a Transport Board, and com-
manded by Navy officers. After their arrival, some of the convicts worked on
public projects and some were assigned as labour for free settlers. After serving
part or all of their sentences, some were granted tickets of leave and could work
for themselves, while others were emancipated and could also receive grants of
land.

1.2.3 The first colonial emigration programs

At a time when the Industrial Revolution was causing dislocation in agricultural
Europe, the growing colonies encountered labour shortages and, at the same
time, the transportation system created imbalances between the numbers of con-
victs and free settlers and between men and women. The Crown set about redress-
ing the shortages in its Australian colonies by establishing assisted migration
schemes, often coupled with land grants or the release of Crown Land for auction,
collectively described as the Wakefield principle and administered by the Colo-
nial Office through Her Majesty’s Colonial Land and Emigration Commissioners.8

These schemes generally involved subsidised or free passage to the Australian
colonies to counteract the attraction of America and Canada, which were far
cheaper to reach.

In subsequent assisted migration schemes over the next few years, significant
numbers of women from Ireland and England migrated, including many who
had been poor or institutionalised and were largely exploited by being put into
menial domestic service after their arrival in Australia.

By the time the first wave of migration was coming to an end towards the
middle of the nineteenth century, many of the factors that are still considerations
in current immigration policy had already emerged, such as a need to meet
short-term economic demands, family issues, the responsibilities of carriers and
problems of settling into a new country.

1.2.4 The gold rushes and the second wave

A second wave of migration accompanied reduced transportation and conse-
quent labour shortages in the 1840s and 1850s and the gold rushes provoked
by the discovery of gold in 1851. During the 1850s, more than 600,000 immi-
grants arrived in Australia. Unlike the first wave that was predominantly British
and Irish, this wave of miners, merchants, tradesmen, manufacturers and other
entrepreneurs included significant numbers of non-British Europeans and a num-
ber of non-Europeans, particularly from China. It greatly increased the population

8 State Records New South Wales: Concise Guide to the State Archives (H–K): Immigration <http://www.
records.nsw.gov.au/cguide/hj/immig.htm>
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of indentured Chinese labourers brought to Australia to meet labour shortages in
the growing agricultural sector in the 1840s. By 1861, there were 40,000 Chinese
in Australia. Many Chinese migrants came to Australia under what was known
as the ‘credit-ticket’ system9 whereby Chinese merchants advanced money in
exchange for an agreement to work overseas for a low fixed wage, or to make
regular repayments of both loan and interest on the security of the emigrant’s
title to village land, or on the persons of his wife and children.

In the meantime, the assisted migration schemes continued and the earlier
requirements to be married or to repay the loan advanced for passage were
largely discarded, as illustrated in an article in the Illustrated London News of
12 August 1848 which reported on the imminent departure of an emigrant ship
from London, bound for Moreton Bay:

We should first explain that it is not as generally known as it should be, that the Govern-
ment gives free passage (including food), to New South Wales and South Australia, to
agricultural labourers, shepherds, female domestic and farm servants, and dairy maids;
also, to a few blacksmiths, wheelwrights, carpenters, and other country mechanics . . .

The conditions may be learned from ‘The Colonisation Circular’, issued by her
Majesty’s Colonial Land and Emigration Commissioners . . . emigrants must be of good
character, and recommended for sobriety and industry.

. . . on their arrival, a Government Agent gives advice as to wages, and places where
they will get work. No repayment is required. The full particulars are furnished at the
Government Emigration office, 9, Park Street, Westminster, or by agents in most other
large towns.

. . . [at the Emigration dépôt] the applicants [are] examined as to the state of their
health by the surgeon appointed to the ship in which they are to embark . . .

. . . The passengers were agricultural laborers and artisans from various parts of
England and Scotland, from the infant in its mother’s arms to those in mid-life.10

The schemes were popular with the Irish escaping the potato famine and Scots
escaping the Clearances, as well as other Europeans avoiding the privations
brought by wars, religious repression and economic necessity, although the Aus-
tralian colonies had serious competition from America and other colonies. Some
of the schemes sought to encourage family reunion as well as the migration of
skilled labour as exemplified in the public notice taken from the Belfast Banner
and published in Port Fairy (Victoria) in April 1858. It advertised:

Persons wishing to bring their relatives and friends from the United Kingdom to Victoria
can secure passages for them in vessels chartered by Her Majesty’s Government, on the
following conditions –

1. The persons eligible for passages under these regulations are agricultural laborers
of every kind, domestic servants, railway laborers, mechanics, and artisans, and their
wives, children and near relatives. They must be in sound health, free from all bodily
or mental defects, of good moral character, sober, industrious and accustomed to work
for wages, at the occupation specified in the application forms . . .

9 Chinese Heritage of Australian Federation ‘Brief History of the Chinese in Australia’ <http://www.chaf.
lib.latrobe.edu.au/education/history.shtml>
10 ARTEMISIA London to Australia 1848: <http://www.theshipslist.com/ships/australia/artemisia.htm>
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9. Persons resident in Victoria, therefore, desirous of availing themselves of the
advantages of these regulations should apply at the following offices:- . . . [23 offices
around Victoria] . . .

Form A should then be filled in by the applicant, signed by him, and left with the
officer. He will then be informed of the amount required to be paid, and of the outfit
[Form C] So soon as the amount mentioned shall be paid to the Assistant Immigra-
tion Agent, or Receiver and Paymaster [as the case may be] the money, or a Treasury
receipt for it, is to be sent to the Immigration Agent Melbourne, with the applica-
tion forms [marked C] and a statement of the sums paid for passages and outfit. The
Immigration Agent will then transmit a certificate for the persons nominated either
to the office at which the money was paid, or to such address as the applicant may
request. This certificate must be sent by the applicant to his friends in the United
Kingdom.

10. Persons residing at a distance from any of the places not mentioned in the list
appended to clause 9 may be supplied with the application form [A] at the nearest Post
Office . . . which, after having been duly filled up and signed, should be transmitted to
the Immigration Agent in Melbourne by whom every information will be furnished . . .

12. Should the persons nominated decline or be unable to emigrate the money paid
towards their passages will be refunded to the depositor in this colony . . .

13. Should the applicant wilfully misrepresent particulars respecting the persons
nominated, the deposits made towards the passages will be liable to forfeiture.

14. Persons resident in Victoria desirous of introducing female domestic servants,
through the agency of their friends in the United Kingdom, will be allowed to do so
upon depositing with the Immigration Agent in Melbourne, an amount in accordance
with the scale set forth in the 4th clause of the regulations.11

1.2.5 Self-government and the ‘White Australia’ policy

With the granting of internal self-government through the Australian Colonies
Act 1850 (Imp)12, the regulation of entry to Australia was passed from colonial
authorities in London to each colony, which administered its own immigration
policies. The emerging colonial governments then started to introduce legisla-
tion that restricted entry to their respective colonies. The Victorian example is
instructive. In 1855, the Victorian Parliament enacted legislation that restricted
the number of Chinese permitted to land to one for every ten tonnes of a ship’s
cargo, and that required ship captains to pay a head tax of £10 on every Chinese
migrant landing at a Victorian port.13 That legislation also provided for taxes
on Chinese residents to pay for their protection and supervision by Protectors
on each goldfield, ostensibly in response to goldfield riots and the expression of
blatant anti-Chinese sentiment. The head tax laws were a failure as ship owners
merely bypassed Victoria and landed their Chinese passengers in South Australia
and New South Wales, from where they walked to the goldfields.

11 J Fawcett, Genseek <http://www.hotkey.net.au/∼jwilliams4/d5.htm>

12 13 &14 Vict, c 59.
13 Chinese Immigration Act 1855 (Vic).
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That law was repealed in 1857 but reinstated after a series of anti-Chinese
incidents. It was then fortified with new legislation requiring adult Chinese males
to produce a receipt for their entry tax and pay an additional residence tax of £1
every two months. The new Bill included a clause that denied any Chinese miner
the right to take legal action for the recovery of a mining claim, property or
damages, giving European claim-jumpers virtual immunity.

The New South Wales Government introduced similar legislation after the
Lambing Flat riot in 1861, adding a clause that denied the Chinese the right to
naturalisation. However, by 1867, the Eastern colonies had repealed the discrim-
inatory legislation. The sense of European superiority was never far below the
surface, however, and it continued to manifest itself in various forms.

In the mid-nineteenth century, the principles that inform modern immigra-
tion policy were continuing to evolve and expand. Chain-family migration and
assisted passage were becoming commonplace, and nascent concepts of restric-
tion of entry, family and economic sponsorship, fees paid in advance, payment
of administrative fees, penalties for providing misleading information and the
existence of migration agents had emerged.

1.2.6 After the gold rushes

The gold rushes ushered in the spread of population centres from the coast to
inland areas. In their wake, and with the ensuing diminished opportunities in
rural areas, a number of people left Australia. However, the majority stayed, pro-
viding labour and accelerating the death of the transportation system. Most of the
Chinese population moved to urban areas and established occupations such as
market gardening, retailing and other small business pursuits. They often worked
for themselves or for each other and, while the pastoralists, who had brought
Chinese workers to Australia as cheap, indentured labour, began to complain
that they were demanding excessive wages, they were often willing to work for
lower wages or in less desirable conditions than the European labourers. This
led to confrontations with the emerging labour movement, particularly when
Chinese labour was hired to break a miners’ strike in 1873 and again a few years
later to undercut seamen’s wages, thereby contributing to the dismissal of many
seamen and provoking the seamen’s strike of 1878. There have been ongoing
repercussions since those first days of antagonising the labour movement, as the
movement has always been suspicious of migrants threatening both the avail-
ability and the conditions of employment.

In the meantime, other groups of non-Europeans had come to Australia in
relatively small but significant numbers. Pacific Islanders were in demand as
cheap and competent seamen and were able to command higher wages when the
gold rushes provoked labour shortages in shipping. When the cotton industry
was established in Queensland in the 1860s and soon after replaced by the sugar
industry, large numbers of Pacific Islanders were ‘recruited’ (many commentators
say they were kidnapped) to work as indentured labour on plantations, despite
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protests from humanitarians who saw the process as a new form of slavery and
the fears of the organised labour movement which felt threatened by what it
perceived as cheap, coloured labour.

Japanese divers had also migrated to parts of northern Australia to partici-
pate in the pearl industry, particularly from the mid-1880s. Unlike the Pacific
Islanders, who remained subservient employees, the Japanese established them-
selves as owners of a majority proportion of pearling licences and luggers
and were integral in establishing the colonies of Queensland and Western
Australia as world leaders in the industry. They also had the diplomatic support
of the Japanese government, potentially a major trading partner of the Queens-
land government, as evidenced by the signing of the Anglo–Japanese Treaty of
1894.

1.2.7 The Federation debates

In the two decades prior to Federation, sentiment against non-Europeans reached
a crescendo, fanned by groups of exclusionists and nationalists, led by promi-
nent politicians aspiring to positions of power and influence in the Federation
debates, that included Henry Parkes and W. Russell. The Centenary Companion
to Australian Federation14 lists the arguments that were promoted in favour of
restricting non-European immigrants:
● fears that people immigrating in large numbers who looked different

and had different customs could ‘contaminate’ the white population and
that people not familiar with British political traditions might undermine
Commonwealth political systems;

● with the emergence of the Australian Labor Party in the 1890s, there was
concern about the employment of cheap labour leading to a reduction in
wages when the Commonwealth was formed;

● the desire to prevent the racial conflict that had occurred in the American
experience.

The arguments at the end of the nineteenth century remain familiar at the begin-
ning of the twenty-first: exaggerated migrant numbers; the fear of hordes of
Asians gathering at Australia’s doorstep; accusations that potential migrants are
a fifth column of aliens who could make Australia militarily vulnerable; exagger-
ated occurrence of contagious disease, immorality, violence and crime among
them; accusations by the labour movement that migrants are too compliant with
the bosses; accusations by employers that migrants are too ‘clannish’ to pro-
vide a cheap and co-operative workforce; migrants being of ‘inferior biological
stock’. The perceived threats were symbolised in public stereotypes, especially
in illustrated newspapers, where the Chinese were portrayed as ghouls, Pacific
Islanders were depicted as so debased and mentally degenerated that they could

14 H Irving, (ed.) The Centenary Companion to Australian Federation, Cambridge University Press,
Melbourne, 1999.
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not control their ‘vicious sexual passions’ and the Japanese became the ‘yellow
peril’.

During the 1880s most colonies reintroduced immigration restriction laws
directed at the Chinese. Subsequently, following an agreement reached at an
Intercolonial Conference in 1896, the restrictions were extended to cover other
coloured races, although Queensland did not adhere to this agreement and con-
tinued to use indentured labour on the sugarcane fields in the face of a failing
economy.

The 1891 census recorded a population (not including Aborigines, who were
not recorded) of 3,174,392 people including 2,158,975 born in Australia; 470,399
in England and Wales; 226,949 in Ireland; 123,818 in Scotland; 46,623 in Asia;
45,008 in Germany; 10,673 in the Pacific Islands; 10,121 in Sweden and Norway;
7,472 in the United States; 6,406 in Denmark; 4,261 in France; 3,890 in Italy;
3,044 in Africa; 3,027 in Canada; 2,881 in Russia; 2,086 in Switzerland; and
1,639 in the Austro-Hungarian Empire. Asians and Islanders comprised around
50,000 people among a population of more than 3 million but nevertheless, by
the 1890s, the overwhelmingly predominant British population, supported by
other Europeans, had engendered a national racial ideology that underpinned
Australian immigration policy for the next seventy years or so.

In 1897, the Colonial Secretary, Joseph Chamberlain, assured the colonial
premiers that he sympathised with their strongly-held view that there should not
be an influx of people alien in customs, religion and civilisation who would impact
on the rights of the existing population to employment. When the Australian
Government passed its first laws in 1901, it implemented policies that reflected
Australian nationalism in the late 1880s and 1890s, and the moves to restrict
non-European immigration to most of the Australian colonies dating back to the
1850s.

1.2.8 Federation and ‘White Australia’ legislation

The 1901 census recorded a population of 3,773,801 (again, not counting Abo-
rigines) of whom seventy-seven percent were born in Australia and eighteen
percent were born in Britain. One of the first Acts to be passed by the new
Commonwealth Government was the Immigration Restriction Act 1901. It was
the cornerstone of a package of legislation that indicated the first federal gov-
ernment’s comfort in implementing a policy that effectively discriminated on
the basis of race and colour, and that became commonly known as the White
Australia policy. The other parts of the statutory package were the Pacific Islanders
Labourer’s Act 1901, which required that the bulk of Pacific Islanders be expatri-
ated by 1907, and section 15 of the Post and Telegraph Act 1901, which provided
that ships carrying Australian mail, and hence subsidised by the Commonwealth,
should employ only white labour. It was followed by the Contract Immigrants Act
1905, which required employers to show that they could not recruit suitable local
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employees and to demonstrate, in effect, that those they intended to recruit from
overseas would not contribute to present or potential labour disputes.

Immigration policy and law in the new federation of Australia was both restric-
tive and selective, designed to meet economic and political considerations, and
founded on the accepted wisdom of a firmly established racial hierarchy. It set
out negative criteria to exclude ‘immigrants’ (not defined in the legislation)
rather than create positive criteria for entry. The statutory mechanism restrict-
ing immigration could not be overtly based on race as this was officially opposed
by Britain and may have offended Britain’s ally and Australia’s trading partner,
Japan. Instead, the filter used for prospective migrants was literacy, assessed by
a dictation test. It was not a new idea, as similar legislation had been adapted
from laws used in Natal in South Africa and introduced in Western Australia,
New South Wales and Tasmania in the late 1890s.

Section 3 of the Immigration Restriction Act defined six classes of prohibited
immigrants. Five of the effectively excluded classes were the poor, the insane, the
diseased, the criminal and the immoral. The most effective restriction in section 3
enabled the government to exclude any person who ‘when asked to do so by an
officer fails to write out at dictation and sign in the presence of the officer, a
passage of fifty words in length in an European language directed by the offi-
cer’. The officers exercised their discretion to administer the dictation test 805
times in 1902–03 with 46 people passing, and 554 times in 1904–1909 with only
six people being successful. After 1909, no person asked to take the dictation test
passed and people who failed were refused entry or deported. The Act, frequently
amended, remained in force until 1958.15

While the Commonwealth passed laws that restricted the categories of people
to be admitted (or excluded), the states remained responsible for the selection of
migrants but did not provide any assistance during the first five years of Feder-
ation. From 1906, the states offered assisted or free passage and some free land
and migration rose to high levels until it was halted by World War I.

1.2.9 Empire-building – the post-World War I wave

Following World War I, the Commonwealth assumed responsibility for selec-
tion of migrants and became the principal participant in the Empire Settlement
Scheme, designed for the ‘redistribution of the white population of the British
Empire’ by offering incentives in the form of assisted passage to immigrants and
subsidised infrastructure and settlement projects to the Commonwealth and the
states to provide employment and help ‘absorb’ the assisted British migrants.

The desire to preserve British culture was reflected in friction with other non-
British European groups who were perceived to be a threat to the local population.
Significant numbers of Italian migrants came to work in the Queensland cane-
fields, where they became the target of prejudice. While they were not subjected

15 To view a copy of the original Act see <http://www.foundingdocs.gov.au/places/cth/cth4ii.htm#
history)>
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to serious violence, their numbers (about 25,000 in the 1920s) prompted the Aus-
tralian Government to restrict Italian immigration in the 1930s. On the Kalgoorlie
goldfields, simmering resentment against Italians and Yugoslavs erupted into two
days of violence at a lease known as Dingbat Flat in January 1934. Miners used
shotguns, rifles, jam-tin bombs and dynamite to make their point at Dingbat Flat
and then went on strike until the mining companies gave an assurance that no
unnaturalised person would be given a job in the mines.

The Empire Settlement Scheme was suspended during the Great Depression
and resumed in 1938, only to come to a standstill with the advent of World
War II. In the meantime, in a decision that ushered in an ongoing policy of
receiving significant numbers of refugees, the government had agreed to take
refugees who had escaped Nazi persecution and had made their way to various
European centres. Over the next three years Australia received about half of
the agreed 15,000 refugees. In June 1940, the government also agreed to accept
around 2,000 civilians interned in England as enemy aliens, notwithstanding that
they were mostly Jewish refugees, as well as 500 German, Austrian and Italian
prisoners who were deemed dangerous or potentially dangerous to England’s
security. They travelled on HMT Dunera, which subsequently found infamy when
three of the guards, including the commanding officer, were court-martialled
after being convicted of mistreating their passengers.

1.2.10 Post-World War II

The period following World War II witnessed the largest wave of migration. The
country had been bombed and threatened with invasion, many able people had
been lost to war, others put training on hold and population growth had signifi-
cantly decreased. Australian industry had run down, its economy was stressed and
there were serious shortages in transport, energy resources, housing, schools and
hospitals. There was insufficient infrastructure and labour to exploit resources.
On the other hand, there was a large pool of skilled and unskilled workers in
Europe who had been devastated by war and were seeking opportunities and
security for themselves and their families.

In 1945, the new Labor government under Ben Chifley established the Depart-
ment of Migration with Arthur Calwell sworn in as the first Minister for Immi-
gration. In promulgating his defence policy to ‘populate or perish’ in the face of
‘the yellow peril’, the Minister expressed the intention to keep Australia ‘white’.
Calwell became infamous for his statement that ‘two wongs don’t make a white’
and assuring the population that for every ‘foreign’ migrant there would be
ten from the United Kingdom. His policy found resonance in public opinion as
historian G. C. Bolton has noted:

A Melbourne survey of 1948 found that the majority of those interviewed were pre-
pared to welcome only unrestricted English migration, although the Irish would be
tolerated also. Germans, although wartime enemies, were preferred in limited quan-
tities to Southern Europeans. Nearly half of those interviewed favoured a total ban on
Italians, and more than half wanted to keep out all Jews and Negroes.
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A formal immigration policy was established with impressive target numbers
needed to defend Australia and expand its infrastructure projects and manufac-
turing industries in the post-war period. Despite the government’s express and
overwhelming preference for British migrants, many difficulties arose to com-
plicate the implementation of Calwell’s agenda. Post-war shipping shortages,
the early opposition of Winston Churchill to an exodus from Britain and United
Nations pressure to deal with large numbers of displaced persons in Europe
interfered with plans to effect a massive migration from Britain to Australia.
Once it became clear that large-scale British migration could not be attained,
non-British Europeans came to be acceptable as migrants, particularly southern
Europeans.

Along with that wave of migration came the concept of ‘assimilation’ requir-
ing those migrants to discard their birth cultures and languages and assimilating
into what the government of the day perceived to be the ‘Australian nation-
ality’. There was no institutionalised racial discrimination such as that directed
against non-Caucasians, but there was some ethnic discrimination as non-English
speakers were directed into the lowest-paid jobs while the government that
conducted the migration program failed to provide any meaningful language
instruction.16

1.2.11 Dismantling the ‘White Australia’ policy

While the White Australia policy was not officially abandoned until 1973, succes-
sive governments took measures to dismantle it or, at least, to remove the overtly
racial aspects from it, in the face of a local anti-racist movement, international
embarrassment and economic practicality. In 1949, the Liberal–Country Party
coalition accepted some non-European refugees and Japanese war brides; non-
Europeans became eligible for citizenship in 1957 if they lived in Australia for
fifteen years (reduced to five years in 1966), their immediate relatives could
obtain permanent entry, and highly qualified people could stay indefinitely
on temporary permits. The dictation test was abolished when the Immigration
Restriction Act 1901 was repealed and replaced by the Migration Act 1958.

In 1967, a watershed referendum resulted in an overwhelming vote to grant
Aborigines formal equality. In the same year, the Labor Party’s racist old guard,
led by Arthur Calwell, was ousted by a new leadership under Gough Whitlam.
Around the same time, the policy of assimilation was replaced by ‘integration’
which did not require migrants to jettison their cultures to become ‘Australian’.
After Whitlam took office in 1972, he formally ended the White Australia policy
with an announcement in the House of Representatives in May 1973 that
denounced ‘racialism’. His government introduced the concept of multicultural-
ism to replace the policy of assimilation, a concept that was subsequently taken up

16 See J Collins, chapter 1 ‘Migrant Hands in Many Lands’; chapter 2 ‘Australia’s Post-war Immigration
Experience’ in Migrant Hands in Many Lands, 2nd edn, Pluto Press Australia, 1991.
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by conservative governments. More money was dedicated to welfare for migrants
and ethnic councils were established. Over time, various governments began to
address ‘settlement’ issues and established more expansive and sophisticated
policies and programs to assist migrants to Australia.

Since the early 1970s, Australia has had a more or less bipartisan and non-
racial migration program, although this is not to say that differences between the
parliamentary parties and commentators do not exist. The ongoing immigration
debate demonstrates that some views of immigration are informed by racial
prejudices and that some of the stakeholders in that debate are willing to exploit
racism if they perceive that they can gain an advantage.

The central plank of migration law during the post-war period has been the
Migration Act 1958. Until major reform in 1989, it provided the basic machinery
to empower the Minister for Immigration and Immigration Department officers
to grant, cancel or revoke visas (granted overseas) and entry permits (granted
onshore, including to arriving visa holders) as an exercise of discretion. The
exercise of those powers was guided by a series of policy manuals authored by the
Immigration Department and not subject to parliamentary scrutiny, but subject
to alteration at the Minister’s direction. That discretionary regime and the failure
to provide adequate avenues of review for disgruntled applicants came under
increasing criticism, particularly from several of the committees that had been
established to review administrative decision-making processes, including such
bodies as the Administrative Review Council, the Human Rights Commission and
the Committee to Advise on Australia’s Immigration Policies (CAAIP, also known
as the ‘Fitzgerald Report’).

1.3 The modern immigration debate

The immigration debate has waxed and waned. It attracted a lot of public atten-
tion and raised the ire of many people when the emerging policy of multicultur-
alism came under fire from Geoffrey Blainey in the late 1970s and early 1980s,
ostensibly on the grounds of economic difficulties creating conflict between
migrants (particularly Asians) and Europeans.17 Blainey records one of the
comments he made in November 1983 at the National Press Club, a comment
that more or less reiterates what some judges and politicians have stated:

We should continue to welcome a variety of Asian immigrants, but they should come
on our terms, through our choosing, and in numbers with which our society can
cope.18

The following March, Blainey made a speech at Warrnambool in Victoria, stating,
among other things:

17 Recounted in G Blainey, chapter 2 ‘The Controversy Begins’, All for Australia, pp. 21–35.
18 ibid., p. 24.
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An increasing proportion of Australians seem to be resentful of the large numbers of
Vietnamese and other south-east Asians, who are being brought in, have little chance
of gaining work, and are living – through no fault of their own – at the taxpayer’s
expense.19

The speech attracted a large amount of media attention and contributions by
politicians speaking about the ‘Asianisation of Australia’ – a concept Blainey states
was coined by the then-Minister for Immigration and misunderstood by the pub-
lic as Blainey’s own when it became headline news.20 Blainey claims he was then
unfairly attacked by the proponents of multiculturalism as a racist throwback to
the White Australia policy.21 The ‘Asianisation’ debate generated a lot of com-
ment, much of it blatantly racist.22

One of Blainey’s strongest academic critics was Andrew Markus. He argued
that Blainey created a false impression about the issue of numbers of Asians
by pointing to a high percentage of a particular immigration intake, when the
actual Asian proportion of the population was two percent. He added that Blainey
misrepresented comments by Labor Minister Bill Hayden about the growth of the
Australian population over a period of 200 years and claimed that there was a
secret policy that ran counter to publicly announced immigration principles.
Finally, Markus argued that Blainey’s use of the term ‘Surrender Australia’ was
alarmist and emotive.23 He expressed the view that Blainey’s ‘colourful writing
on the subject . . . encourages the very prejudice it discusses’.24

Another critic of Blainey was Jock Collins, who directed much of his criti-
cism at the then-Opposition Leader and current Prime Minister, John Howard.
In Migrant Hands in a Distant Land25 Collins accused the then-Opposition coali-
tion of flirting with a repudiation of the policy of multiculturalism and accused
Howard of ‘playing the “prejudice card” ’ and expressing the desire to reduce
Asian immigration if Australia’s ‘social cohesion’ came under threat.26 Collins
also damned the Fitzgerald Report27 with faint praise, concluding that most of
its conclusions were sensible but, among other things, it fell ‘into the danger of
pandering to, rather than combating, entrenched attitudes of racism and prej-
udice in Australia’ and it ‘echoes the views that multiculturalism is divisive . . .
[and] . . . panders to the views of the Blaineys, Ruxtons and Caseys’.28

Collins went on to argue that the new areas of debate that emerged from
the Fitzgerald Report relate to the impact of immigration on the economy and

19 ibid., pp. 25.
20 ibid., pp. 30–31.
21 ibid., pp. 34–35.
22 There is a large collection of materials on the Australian Nationalism Information Database – see
<www.ozemail.com.au/∼natinfo>

23 A Markus, ‘1984 or 1901? Immigration and some “lessons” of Australian History’ in A Markus and M C
Ricklefs (eds) (1985), pp. 10–35, particularly pp. 30–32.
24 ibid., p. 32.
25 J Collins, chapter 13 ‘New Developments in the Immigration Debate’, Migrant Hands in Many Lands,
(2nd edn 1991), pp. 301–319.
26 ibid., preface and pp. 286, 302–303.
27 See footnote 2.
28 J Collins, chapter 13, ‘New Developments in the Immigration Debate’, Migrant Hands in Many Lands,
(2nd edn 1991), pp. 288–289.
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the environment, and he rejected the view that migration is a cause of prob-
lems in either of those areas.29 As mentioned above, political developments
in the new century have again focused some attention on race and religion in
the immigration debate, with much of that attention being directed at human
rights issues surrounding the detention of ‘boat people’ from the Middle East and
Afghanistan.

29 ibid., p. 308.
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Immigration control: an overview

2.1 Constitutional foundations

The Commonwealth Constitution has provided the Australian Parliament with
the power to make laws about immigration and emigration in section 51(xxvii)
and the power to make laws about naturalisation and aliens in section 51(xix).
Argument has also been made that a third source of constitutional power to
legislate about migrants might be found in section 51(xxix) relating to external
affairs.1 The Australian High Court has generally given those powers a broad
interpretation on the basis that it is an inherent right of sovereign states to deter-
mine when, or if, a non-citizen (generally referred to as an ‘alien’ as a consequence
of the language of section 51(xix)) of the state can enter the country, the con-
ditions under which that person can remain and the circumstances that require
departure.

Thus, when the appellant in Robtelmes v Brenan2 sought to have the order
for his deportation pursuant to section 8 of the Pacific Islanders Labourer’s Act
1901 overturned on the basis that there was no constitutional power to deport
him, he did not attract the sympathy of the Court, notwithstanding his argument
that he should at least be returned to the place from which he was recruited as
otherwise he would be imprisoned. Chief Justice Griffith predicated his finding
on the following view:

Now, there can be no doubt that, to use the words of the Judicial Committee of the
Privy Committee in the case of The Attorney-General for Canada v Cain and Gilhula[1],
decided on 30th July last, ‘one of the rights preserved by the supreme power in every

1 See Re Patterson; Ex parte Taylor [2001] HCA 51 per Gummow and Hayne JJ at [257].
2 [1906] HCA 58 (2 October 1906).
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State is the right to refuse to permit an alien to enter that State, to annex what conditions
it pleases to the permission to enter it, and to expel or deport from the State, at pleasure,
even a friendly alien, especially if it considers his presence in the State opposed to its
peace, order, or good government, or to its social or material interests.’ . . .

The Commonwealth Parliament has power to make whatever laws it may think fit
‘for the peace, order, and good government’ of the Commonwealth with respect, among
other things, to ‘naturalization and aliens.’ The power to make such laws as Parliament
may think fit with respect to aliens must surely, if it includes anything, include the
power to determine the conditions under which aliens may be admitted to the country,
the conditions under which they may be permitted to remain in the country, and the
conditions under which they may be deported from it. I cannot, therefore, doubt that
the Commonwealth Parliament has under that delegation of power authority to make
any laws that it may think fit for that purpose; and it is not for the judicial branch of the
Government to review their actions, or to consider whether the means that they have
adopted are wise or unwise.

In respect of the argument that the appellant would be imprisoned as soon as he
was deported, His Honour found:

The most serious difficulty suggested was, however, that the deportation of a person
from Australia will necessarily, owing to the geographical position of the Common-
wealth, result in the imprisonment of the person deported beyond the territorial juris-
diction of the Colony. That is no doubt true, and it is equally clear that the legislature
of the Commonwealth cannot make any laws which have effect as laws beyond its own
territorial limits, that is to say three marine miles from the coast . . . The deporting
State has no authority beyond its own borders. All it can do is to extrude the alien.
What becomes of him afterwards is for him, not for them. It may be that it would be
unreasonable to take him against his will to some place which is not his own home, but
the remedy must be sought elsewhere.

Barton J asked himself ‘Has the Commonwealth power to legislate in this con-
nection?’ and answered by finding:

It is not necessary, I think, to determine that question upon any notion of absolutely
inherent right in the Commonwealth, because there are powers given under the Con-
stitution, which have been referred to in argument, and which seem to me sufficient
to cover the matter. Those are the powers – particularly with reference to aliens – in
the 19th sub-section of sec. 51, and also possibly the power in sub-sec. 26, and I think
much more clearly the powers as to immigration and external affairs in paragraphs 27
and 29. As to three of those powers I am of opinion that they may be well exercised by
legislation of this kind and that as, under the decision of the Privy Council in Hodge
v The Queen[30], the powers given are plenary within their ambit, it is within these
powers to pass legislation, however harsh and restrictive it may seem, and as to that
it is not the province of a Court of Justice to inquire, where the law is clear. This leg-
islation, I think, is perfectly competent within the meaning of three at least of those
four powers. The right to deport is the complement of the right to exclude; the right
to exclude is involved in the right to regulate immigration. The right to prescribe the
conditions upon which persons may remain and reside within this Commonwealth is
included in that power to regulate immigration by Statute. Equally undeniable is the
right to legislate with respect to aliens, and as to the power of external affairs, just like
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the others, the authority to legislate, as I think, also exists, and it is possible to legislate
effectively under that power with respect to the exclusion or deportation of subjects
of other powers, always premising that the legislation for the purpose is assented to
by the Crown, and becomes the proper exercise of delegated authority. I think that, if
the power to legislate exists with respect to the conditions of entry or residence of the
subjects of civilised powers, it would be idle to attempt to deny that it is also included
with respect to Pacific Islanders. I am of opinion, therefore, that the Commonwealth
has power to legislate in this connection.

In the same case, O’Connor J held that:

It is apparent, therefore, that when in the division of powers between the States and the
Commonwealth, this power of making laws for the peace, order, and good government
of Australia, in regard to aliens and to immigration and emigration, was conferred on
the Parliament of the Commonwealth, it was intended to confer the power in the fullest
extent that was necessary for its effective exercise.

As Crock states, there is little argument that the immigration power of the Con-
stitution permits making laws about entry to Australia and the ‘absorption’ (or
otherwise) of migrants into the community.3 In recent times, however, most
of the significant cases relate to deportation and have turned on the argu-
ment that the constitutional powers did not permit the Migration Act 1958 to
extend either to former migrants who were British subjects eligible for citizen-
ship, or to long-term permanent residents who had been ‘absorbed’ into the
Australian community and who could not therefore be properly described as
‘aliens’.

In the case of Pochi v MacPhee4, the plaintiff had arrived in Australia as a
twenty-year-old in 1959. His application for citizenship had been approved in
1975 but he was not notified and did not take the requisite oath. His deportation
was ordered in 1978 after he was convicted in 1977 of supplying Indian hemp
and sentenced to two years in prison.

The plaintiff submitted a technical argument that the Migration Act 1958 was
unconstitutional because the Australian Citizenship Act 1948 had the effect that
some persons who were in truth British subjects did not have the status of British
subjects under the latter Act, and were therefore aliens within the meaning of the
Migration Act 1958, but were not aliens within the meaning of section 51(xix) of
the Constitution. Gibbs CJ, delivering the majority decision, observed:

‘. . . the Parliament can in my opinion treat as an alien any person who was born outside
Australia, whose parents were not Australians, and who has not been naturalized.’

In regard to the argument that Mr Pochi had been absorbed into the Australian
community, the Chief Justice found:

11. . . . s. 51(xix) provides ample power to enact legislation providing for the deportation
of aliens. The question whether the immigration power would extend to the case of
an immigrant who has become absorbed into the community – a question on which

3 M Crock, Immigration and Refugee Law in Australia (1998) at 21.
4 [1982] HCA 60 (22 October 1982).
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opinions in this Court have in the past been divided – does not arise when the immigrant
is an alien . . .

12. The argument was put in another way by submitting that the fact that the plaintiff
has become totally absorbed into the Australian community meant that he is no longer
an alien. This argument is impossible to maintain. It was well settled at common law that
naturalization could only be achieved by Act of Parliament . . . a person’s nationality is
not changed by length of residence or by an intention permanently to remain in a country
of which he is not a national. There are strong reasons why the acquisition by an alien of
Australian citizenship should be marked by a formal act, and by an acknowledgement
of allegiance to the sovereign of Australia. The Australian Citizenship Act validly so
provides.

The judicial view that only citizens are not subject to the ‘aliens power’ and that
citizenship could only be gained by a formal act of naturalisation was strongly
approved in the subsequent High Court case of Nolan v Minister for Immigration
and Ethnic Affairs5 and the Federal Court case of Kenny v Minister for Immigration,
Local Government and Ethnic Affairs.6 Moreover, in Kenny, Gummow J made it
clear that the Commonwealth’s power to legislate with respect to aliens validly
extended to non-citizens outside Australia, as well as those inside its borders. To
emphasise that the Constitution has an off-shore application, Gummow J went
so far as to add that even if the aliens power did not extend to people outside
Australia, the external affairs power contained in section 51(xxix) probably
would.

More recently, however, the High Court has been divided on the issue of who is
or is not an alien, particularly as that issue relates to British subjects.7 The division
has largely arisen from the minority decision of Gaudron J in Nolan where her
Honour argued that Nolan was a British subject when he arrived in Australia
in the 1960s, as were all Australian citizens at that time, and that therefore he
was not an alien; and that, as nothing had occurred to transform his status from
non-alien to alien, he was not caught by the aliens power in the Constitution.8

That argument has found some resonance in more recent High Court judgments,9

although there has been no real agreement about precisely when non-alien British
subjects became, in Australian law, aliens.

The cases illustrate a shift in thinking with respect to membership of the
Australian community, from the concept that British subjects were not aliens to
the notion that membership of the community is conferred through citizenship.
That is reflected in legislative amendments. The issue of absorption was resolved
by parliament when it shifted the constitutional basis of the Migration Act to the
‘naturalisation and aliens’ power contained in section 51(xix) of the Constitution.
The shift took effect on 2 April 1984 by way of the Migration Amendment Act 1983.
The Migration Act from then on referred to ‘non-citizens’ rather than ‘immigrants’

5 [1988] HCA 45 (13 September 1988).
6 (1993) 442 FCR 330.
7 See Re Patterson; Ex parte Taylor above n 1; and Shaw v MIMA [2003] HCA 72 (9 December 2003).
8 Above n 6 at [14].
9 See, for example, Singh v Commonwealth of Australia [2004] HCA 43 (9 September 2004) per McHugh J
at [139] and Shaw v MIMA above n 8 per Kirby J at [113].
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thereby removing the issue of ‘absorption’ because the only way non-citizens
cease to be non-citizens is by acquiring Australian citizenship.

That amendment does not necessarily have retrospective operation. However,
while there is some judicial disagreement about when a non-citizen British subject
might be treated as a non-alien, there is ample authority to demonstrate that non-
citizens who arrived after 2 April 1984 retain their status as non-citizens until
the formal grant of citizenship and, regardless of how long they have lived in
Australia, are subject to the Migration Act 1958. As such, they are also subject to
the requirement of the Migration Act that they hold a visa or become unlawful
non-citizens subject to detention and removal.

2.2 The control model

Since Australia was first settled, respective colonial and federal governments
have always stuck to the principle that they have a sovereign right and, indeed, a
duty to control immigration.10 It sounds unremarkable, although it is interesting
to note that the British government did not impose restrictions of entry and resi-
dence in Britain until the mid-nineteenth century, well after it selected convicts
for transportation to Australia and introduced assistance programs for people it
wished to encourage to move to Australia. As discussed in the previous chapter,
the need to control who crosses Australian borders has a significant basis in fear
and anxiety about the composition of the Australian community. It is also under-
pinned by the need for proper planning and budgeting in the implementation of
a sophisticated migration and settlement program.

The introduction in 1989 of a new legislative regime controlling the exclusion,
entry, stay and removal of non-citizens of Australia is a codified refinement of
the control model that had been in place since first settlement. While the Migra-
tion Act 1958 remains the source of power, the Migration Regulations11 provide
the procedural mechanism for how that power is to be administered and, as
subordinate legislation, are relatively easy to amend in response to new policy
developments or judicial interpretation. In effect, the current legislative system
is now driven by subordinate legislation that has reduced the scope for the exer-
cise of discretion in administrative decision-making, and reduced the scope for
judicial intervention, in relation to migration and refugee matters.

2.3 The advent of current migration legislation

Under increasing pressure in the 1970s, successive governments took legislative
measures to improve the quality and accountability of administrative decision-
making, including the introduction of Administrative Decisions (Judicial Review)

10 See, generally, K Cronin, ‘A Culture of Control’ in J Jupp & M Kabala (eds), The Politics of Australian
Immigration (Canberra 1993) p. 84.
11 Made under section 504 of the Migration Act 1958.
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Act 1977 and the establishment of the Federal Court and Administrative Appeals
Tribunal. Some members of the judiciary, particularly the newly-established Fed-
eral Court, added their own criticism of immigration decision-making procedures
to the criticisms that had been identified by the committees. Eventually many of
the recommendations of the Fitzgerald Report were taken up and the Migra-
tion Act was radically reformed in 1989. The policy manuals that had informed
decision-makers were codified in the Migration Regulations 1989, with a view
to establishing a fairer and more certain, open and accountable system for both
applicants and decision-makers.12

2.4 The amended Migration Act and new
Migration Regulations

The amended Migration Act provided that a visa or entry permit must be granted if
the criteria were met, and refused if they were not met. The Migration Regulations
1989 set out an exhaustive list of visas and entry permits and all of the criteria that
needed to be met before any particular visa or entry permit could be successfully
granted.

Both the Migration Act and the Migration Regulations have undergone many
significant amendments since 1989. The Migration Reform Act 199213 established
a two-tiered, statutory merits review procedure for most departmental migration
decisions by the Migration Internal Review Office (MIRO) and the Immigration
Review Tribunal (IRT – now the Migration Review Tribunal – MRT). The first
level was an internal review conducted by officers of the Department of Migra-
tion, and the second level was independent of the Department. Nevertheless,
the new review procedures excluded independent review of decisions based on
humanitarian/refugee claims. It also established the Refugee Review Tribunal
(RRT) as an external and independent review authority that was the equivalent
of the IRT for refugee decisions.

In addition, the Migration Reform Act 1992 introduced a detailed statutory
code of procedures for most primary decisions, and created a migration-specific
judicial review scheme by replacing the Administrative Decisions (Judicial Review)
Act and section 39B of the Judiciary Act 1903 (Cth) with Part 8 of the Migra-
tion Act. The new judicial review scheme excluded grounds of judicial review
such as the grounds of natural justice, unreasonableness and relevant and irrel-
evant considerations. This occurred as a result of a perception by the govern-
ment and the department that the Federal Court was using these grounds as a
means to engage in merits review. That has been a common complaint of Min-
isters in charge of the Immigration portfolio.14 While Part 8 became the sole
source of the Federal Court’s jurisdiction to review migration decisions, the High

12 See the recommendations of the Fitzgerald Report.
13 No. 184, 1992.
14 See, for example, Hon Philip Ruddock MP, MIMA ‘Democratic Governance: Improving the Institutions of
Accountability’ Discussion Paper No. 68, September 1999.
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Court retained its original jurisdiction to review administrative decisions under
section 75 of the Constitution.

Subsequently, in 2001, still concerned that the Federal Court was engaging
in merits review, the government introduced a privative clause into Part 8 of the
Migration Act in an attempt to oust the Federal Court’s jurisdiction in migration
matters. Section 474 of the Migration Act now provides that a ‘privative clause
decision’ (effectively, nearly all decisions made to grant, refuse or cancel visas
by the RRT, the MRT and the AAT) is ‘final and conclusive’, that it cannot be
challenged in any court, and that it ‘is not subject to prohibition, mandamus,
injunction, declaration or certiorari in any court on any account’.

In the case of Plaintiff S157/2002 v Commonwealth of Australia,15 the High
Court held that section 474 was constitutionally valid. Nevertheless, the court
determined that a decision involving a jurisdictional error was legally not a deci-
sion at all; that it was therefore not a ‘decision’ made under section 474; and
that, consequently, it was not protected as a privative clause decision by that
section.16

The regulatory scheme was significantly amended in 1993 and then again
on 1 September 1994. Those amendments brought about changes to the law and
policy underlying migration processes. Some of the more significant changes are:
● the legal basis of entry to and stay in Australia and the status under the Act

of non-citizens were simplified so that the ‘visa’ replaced the ‘entry permit’
and ‘entry visa’ as the sole authority to travel to, enter and/or remain in
Australia;17

● a non-citizen without a visa was defined as an ‘unlawful non-citizen’ who
must be detained;18

● a system of bridging visas was created to allow non-citizens to maintain
lawful status in specified circumstances;19

● the procedures for immigration clearance were codified;20

● codes of procedure relating to the making of certain decisions under the
Act were established to provide decision makers (including administra-
tive review decision makers) with clear guidance on how to make fair
decisions.21

The Migration Act remains the source of power and the Migration Regulations
continue to provide the procedural mechanism for how that power is to be admin-
istered and, with few exceptions, provide exhaustive criteria for all visa classes
and subclasses.

15 [2003] HCA 2 (4 February 2003).
16 ibid. per Gleeson CJ at [37–38] and per Gaudron, McHugh, Gummow, Kirby and Hayne JJ at [75–76, 83].
17 Migration Act, sections 29–30.
18 ibid., see sections 13–14 and 189.
19 See Chapter 9: ‘Bridging visas’.
20 Migration Act, Part 2, Division 5.
21 ibid., see, for example, Part 2, Division 3, Subdivision AB.
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Basic migration legislation
and policy

The basic tools of trade for people wanting to understand migration law are
the Migration Act 1958, the Migration Regulations 1994 and the Minister for
Immigration’s policy guidelines, the Procedures Advice Manual (PAM). The last
is a crucial component for guidance in providing the evidence needed to satisfy
each criterion for a particular visa and in applying or assessing the law. Equally
crucial is the necessity to have up-to-date statutory and policy materials, as the
Migration Regulations are the subject of constant amendment.

3.1 The legislative framework and relationship
between the Act and Regulations

The impetus for legislating about migration derives from the policy of the
government of the day. Notwithstanding some disagreement between the two
major political parties, there is a largely bipartisan policy based on a view
that there should be a formal immigration policy that is beneficial to Aus-
tralia. To that end, the policy seeks to address long- and short-term economic
needs and interests; the needs of individuals and families who have previ-
ously migrated; and an international commitment to humanitarian settlement. It
implements its policy by controlling who can enter and remain within Australia’s
borders.

The vehicle used to control entry and stay is the Migration Act 1958. Its pream-
ble is unequivocal:

An Act relating to the entry into, and the presence in, Australia of aliens, and the
departure or deportation from Australia of aliens and certain other persons.

23
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Its objects are spelled out in section 4:

(1) The object of this Act is to regulate, in the national interest, the coming into, and
presence in, Australia of non-citizens.

(2) To advance its object, this Act provides for visas permitting non-citizens to enter
or remain in Australia and the Parliament intends that this Act be the only source
of the right of non-citizens to so enter or remain.

(3) To advance its object, this Act requires persons, whether citizens or non-citizens,
entering Australia to identify themselves so that the Commonwealth government
can know who are the non-citizens so entering.

(4) To advance its object, this Act provides for the removal or deportation from Aus-
tralia of non-citizens whose presence in Australia is not permitted by this Act.

3.1.1 Entry, stay and departure

As discussed in the previous chapter it is recognised that the powers of the Migra-
tion Act extend to all non-citizens. Section 5 of the Act defines a migration zone
for the purposes of its application and by section 42 requires that all non-citizens
(with some specified exceptions) must have a visa to travel to Australia. Sections
13 and 14 provide that all non-citizens who are in Australia and hold a current
visa are lawful non-citizens and those who do not hold a current visa are unlawful
non-citizens. Section 189 requires that unlawful non-citizens must be detained
and section 198 provides for the removal of detainees who do not change their
status to lawful non-citizens by obtaining a visa.

3.1.2 The nature of a visa

Division 3 of Part 2 of the Act sets out provisions relating to what a visa is (section
29); that a visa can be permanent or temporary (section 30); and that visas are
categorised into classes (section 31). Section 31(3) has a vital link between the
Act and the Regulations in providing that ‘[t]he regulations may prescribe criteria
for a visa or visas of a specified class . . .’. Apart from a few visas that have specific
criteria set out in the Act,1 detailed criteria for the grant of visas are prescribed
in the Regulations and the Schedules attached to the Regulations.

3.1.3 Circumstances and conditions of visa grants

Division 3 goes on to provide that visas may only be granted in specified cir-
cumstances and under certain conditions2 and that, with a few exceptions, a
non-citizen can only enter Australia as the holder of an effective visa.3 The spec-
ified circumstances and the conditions relating to visas are generally set out in
the Schedules to the Regulations.

1 Sections 32–38A, Migration Act 1958.
2 Sections 40 and 41 of the Migration Act 1958 and Schedule 8 of the Regulations.
3 Section 42, Migration Act 1958.
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3.1.4 Controlling the numbers

Sections 84 and 85 give the Minister for Immigration the power to suspend deal-
ing with applications for visas of a specified class until a day specified in a Gazette
notice and to determine (also by Gazette notice) the maximum number of visas
granted in a given visa class for a specified financial year. In addition, the num-
ber of points required to meet qualifications for points-tested visa classes can
be quickly altered by Gazette notice as a means of fine-tuning numbers in the
migration program.4

3.2 The structure of the Migration Regulations

Part 4 of the Readers Guide for the Regulations sets out the structure of the
Regulations. They commence with a table of provisions, followed by alphabetical
and numerical indexes of visa sub-classes. There are then five Parts containing
general regulations dealing with:
● definitions5 and general information about visas, including:

– administration of visa processing;6

– sponsorship requirements and some special provisions relating to
domestic violence;7

● general provisions relating to classes and sub-classes of visas criteria,8 the
circumstances of grant and conditions of visas,9 making of applications for
visas,10cancellation, refusal and revocation of visas;11

● procedures on entry;12

● merits review of decisions:
– other than decisions relating to refugee status;13

– decisions relating to refugee status;14

– service of documents;15

● miscellaneous matters.

Following the general Regulations, there are twelve schedules and sub-schedules.
These contain clauses (for example, 101.1), sub-clauses (for example, 101.1(1))
and items (for example, item 4007). These are described in more detail in the
Readers Guide and summarised as follows:

4 Section 93, Migration Act 1958, and Regulation 2.26 of the Migration Regulations 1994.
5 Migration Regulations 1994, regulations 1.03–1.15.
6 Migration Regulations 1994, regulations 1.16–1.19.
7 Migration Regulations 1994, regulations 1.20–1.27.
8 Migration Regulations 1994, regulations 2.01–2.02.
9 Migration Regulations 1994, regulations 2.03–2.05.

10 Migration Regulations 1994, regulations 2.07–2.40.
11 Migration Regulations 1994, regulations 2.41–2.54.
12 Migration Regulations 1994, regulations 3.01–3.17.
13 Migration Regulations 1994, regulations 4.01–4.27A.
14 Migration Regulations 1994, regulations 4.28–4.3.
15 Migration Regulations 1994, regulations 4.38–4.41.
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● Schedule 1: sets out the various classes of visa that are prescribed in the
Regulations. It is divided into three parts dealing with permanent visas,
temporary visas and bridging visas. It prescribes the approved form on
which an application for each class must be made, the applicable fee (if any)
and other requirements regarding when an application can be combined,
where the application must be made and where the applicant must be at
the time of application.

● Schedule 2: This Schedule is divided into Parts, which comprise the various
subclasses that are prescribed in Schedule 1. Each subclass is identified by
a unique three-digit numeric code (for example, 103) and a descriptive
label. The subclasses appear in numeric order and the clauses related to
each subclass are organised in a standard way as follows:
– xxx1: Interpretations limited to the subclass. General definitions are in

Part 1.
– xxx2: Primary criteria, including some criteria that must be satisfied

at the time of application and other criteria that must be satisfied at
the time of decision. Some are fully expressed and others are listed as
four-digit code numbers that start with 3, 4 or 5 (for example, 3002,
4006, 5009). The texts for such criteria are then set out in full in other
schedules.

– xxx3: Secondary criteria. These criteria must be satisfied by applicants
who are the members of the family unit of a person who satisfies the
primary criteria.

– xxx4: Circumstances applicable to grant. This will list any special cir-
cumstances that must be satisfied at the time when a visa is granted.

– xxx5: When visa is in effect. This provides details about the period of
time the visa permits a person to remain in Australia and about the
period during which the holder may travel to and enter Australia.

– xxx6: Conditions that are either set out in full or listed as four-digit
numbers that start with 8. They may be expressed to be mandatory or
discretionary. Where a condition is listed by number this is a reference
to a condition explained in Schedule 8.

● Schedule 3: This Schedule sets out the complete text for the additional cri-
teria that may be applicable to unlawful non-citizens and certain bridging
visa holders.

● Schedule 4: This Schedule sets out the various prescribed public interest
criteria including matters such as the applicant’s character, health, and
potential to overstay.

● Schedule 5: This Schedule sets out the additional criteria that certain
persons must satisfy before they will be granted permission to travel to
Australia. The criteria are usually imposed for offences committed against
migration legislation and specify that in certain circumstances individuals
must have applied for a visa only after a set period has elapsed since he or
she left Australia.

● Schedule 5A: Evidentiary requirements for student visas.
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● Schedule 5B: Evidentiary requirements for student visas – secondary appli-
cants.

● Schedule 6: General Points Test – Qualifications and Points. The calcula-
tion of the points score is governed by Division 2.6 of Part 2 of the Regula-
tions (applies only to applications made before 1 July 1999).

● Schedule 6A: General Points Test – Qualifications and Points (applies only
to applications made after 1 July 1999).

● Schedule 7: Business Skills Points Test – Attributes and Points.
● Schedule 8: Visa Conditions.
● Schedule 8A: Amount of Partial Refund (on some visa application

charges).
● Schedule 9: Special Entry and Clearance Arrangements, related to identi-

fication on entry.
● Schedule 10: Forms (not concerned with forms for the applications for a

visa).
● Schedule 11: Memorandum of Understanding (relating to certain Viet-

namese refugees who had already been resettled in China).
● Schedule 12: Exchange of Letters (regarding Sino-Vietnamese refugees).

Each visa has a signature criterion. For instance, spouse visas require that the
applicant and sponsor are spouses. ‘Spouse’ is the subject of a lengthy definition.
However, meeting that definition does not ensure a successful application. Failure
to meet requirements for a valid application (such as using the prescribed form
and lodging it at the correct address) will result in rejection at the outset. For
onshore applicants, not having the correct immigration status will preclude a
successful application. As well, there are numerous public interest criteria (PIC)
that must be met by the applicant and any members of the applicant’s family
unit. Even members of the family unit who are not included in the application
are sometimes required to meet PIC requirements. Failure to meet one of those
criteria can result in failure of the application. The point to be made is that each
criterion is as important as the other, as the inability to meet a criterion, even
though it does not appear important next to the signature criterion, is usually
fatal for the application.

As an example of what is needed in an application for a particular visa, people
who apply for a spouse visa in Australia apply for both a provisional visa and a
permanent visa. Although the latter is not determined for two years, the applica-
tions are made at the same time. In addition to the signature criterion of a spouse
relationship between the applicant and the sponsor, there are cross references to
fifteen definitions and five other visa classes or subclasses.

3.3 Visa class/visa subclass

An application must be made for a class of visa. In the Regulations, classes are set
out in Schedule 1 and comprise one or more subclasses. A subclass contains a set
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of criteria prescribed in Schedule 2 in the form of a ‘recipe card’.16 An application
for a visa of a particular class entitles the applicant to be considered against the
criteria for all the subclasses within that class. A decision to grant a visa of a
class signifies that the requirements for the grant of a visa of that class have been
met. Where there is more than one subclass in the class, this means that the
requirements of at least one subclass have been met. A decision to refuse to grant
a visa of a class means that the requirements for the grant of a visa of that class
have not been met.

3.4 Gazette notices

Not all of the relevant law is contained in the Act and Regulations. Those pieces of
legislation provide for many matters to be prescribed or specified by notice in the
Commonwealth Gazette. A few examples are the pool and pass marks for points-
assessed visa classes, numbers and dates for capping visa classes or suspending
processing, specifying regional authorities for the purposes of some economic
visas, listing ‘skilled occupations’ and ‘migration occupations in demand’, list-
ing countries whose passport-holders are eligible for electronically issued visas
(known as Electronic Travel Authorities or ETA), listing assessment levels for
students and so on.

3.5 Ministerial policy and departmental policies
and procedures

While decision-makers are required to apply the relevant law, that law is not
always clear, particularly as it often changes. In addition, not all of the procedures
for determining a visa application are set out in the legislation. To address real
and perceived areas of possible uncertainty, the Minister and the department
have established policies and procedures to provide their own interpretation of
imprecise laws as an aid to decision-makers. These are contained in Ministerial
Directions authorised under section 499 of the Act and in the Departmental
Procedures Advice Manuals, known by the acronym PAM. The latter is updated

16 In the following form:
xxx.1 INTERPRETATION.
xxx.2 PRIMARY CRITERIA.
xxx.21 Criteria to be satisfied at time of application.
xxx.22 Criteria to be satisfied at time of decision.
xxx.3 SECONDARY CRITERIA.
xxx.31 Criteria to be satisfied at time of application.
xxx.32 Criteria to be satisfied at time of decision.
xxx.4 CIRCUMSTANCES APPLICABLE TO GRANT.
xxx.5 WHEN VISA IS IN EFFECT.
xxx.6 CONDITIONS.
xxx.7 WAY OF GIVING EVIDENCE.
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by Migration Series Instructions (MSI) that are, over time, incorporated into the
PAMs. The current edition is PAM 3.

The Ministerial Directions relate to diverse matters and must be followed by
decision-makers unless they are inconsistent with the law. The PAMs provide
detailed guidance and assistance for decision-makers in assessing applications
made under the Migration Act and while they are not legally binding they are gen-
erally followed. Courts will generally only intervene in the application of policy if
that policy is inconsistent with the law or its application would cause an injustice
in a particular case.17 The legal nature of the current PAM 3 was described by
Gray J in El Ess v Minister for Immigration & Multicultural & Indigenous Affairs18

as follows:

PAM3 is intended by its own terms to be nothing more than procedural and policy
guidance to officers applying the Migration Act and the Migration Regulations. See Xie
v MIMA [2000] FCA 230 (2000), 61 ALD 641 at [28] – [29] and Soegianto v MIMA
[2001] FCA 1612 at [15] – [16]. PAM3 does not have the effect of a direction pursuant
to s 499 of the Migration Act, which would bind a person or body having functions or
powers under the Migration Act as to the performance of those functions or the exercise
of those powers. Because the PAM3 guidelines are not binding on a decision-maker,
they cannot be relevant considerations, in the sense of considerations that the decision-
maker is bound by legislation to take into account. See Minister for Aboriginal Affairs
v Peko Wallsend Ltd (1986) 162 CLR 24 at 39–40 per Mason J, with whom Gibbs CJ
and Dawson J agreed. A failure to apply the guidelines may have significance in estab-
lishing some error on the part of a decision-maker, but it is not of itself a jurisdictional
error.

3.6 How to locate visa criteria

Identifying the appropriate visa for a particular applicant generally involves a
process of first identifying a description of most likely visa, and then methodically
considering the criteria that are set out in Schedules 1 and 2. This process can be
divided into the following steps.19

● Find the relevant visa class in the alphabetical or numerical list of visas
in the Readers Guide at the commencement of the Regulations. That will
provide a referral to the appropriate subclass in Schedule 2;

● identify the criteria for the particular subclass set out in Schedule 2;
● check the definitions of terms. There is a list of defined terms in the Read-

ers Guide of the Regulations. Most are in the definitions sections of the Act
and the Regulations, but some that are specific to a particular clause are in

17 Drake v MIEA (No.2) (1979) 2 ALD 674.
18 [2004] FCA 1038 at [45].
19 J Burn and A Reich, The Immigration Kit – A Practical Guide to Australia’s Immigration Law (6th edn), 30.
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particular visa subclass sections of Schedule 2 or sections of other sched-
ules. Then, clarify unclear definitions by referring to policy documents;

● check all references to other schedules or Gazette notices;
● go to Schedule 1 to find information on relevant forms, fees, place of lodg-

ment and any other eligibility requirements;
● check to see if there are any policy directions that might affect processing

or assessing the application.



4
The visa system and application
procedures

4.1 Validity of visa applications

As described in the previous chapter, the Migration Act 1958 provides that non-
citizens must only travel to and enter Australia with a visa. Otherwise they will
be refused entry or, if they manage to enter, will be unlawful non-citizens, and
subject to removal. For the purposes of obtaining a visa, section 45 requires non-
citizens to apply for a visa of a particular class, section 47 imposes a duty on the
Minister to consider valid applications and section 65 provides that the Minister,
having considered a valid application for a visa, must grant the application if
satisfied it meets the relevant criteria and other statutory requirements, and
must refuse it if not so satisfied.

Section 46 establishes conditions for the validity or invalidity of a particular
visa application, largely by way of providing that the regulations may prescribe
criteria to be satisfied for an application to be valid (see R. 2.07 and Schedule 1).
In brief, a valid application must be made on the approved form and in accordance
with the directions on the form; be for a specified class of visa; provide correct
information; and be lodged at the specified place. The applicant must have paid
the appropriate application fees and must not be prevented by legislation from
making the application or an entitlement to the particular visa. These rules are
reflected in Schedule 1, which sets out the prescribed form; the visa application
charges; the place and mode of lodgment; how members of the applicant’s family
unit might be included; and often, where the applicant must be at the time of
lodging the application.

31
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The rigour of that statutory scheme can result in seeming injustice. For
instance, in the matter of Argente v Minister for Immigration1 the applicant
lodged an application for a visa class DE Skilled Australian Sponsored Over-
seas Student on 8 January 2002. On 11 February, the DIMIA decision-maker
(the delegate) informed the applicant that the application was invalid because
(i) the application was not accompanied by evidence that during the twelve
months immediately before the day on which the application was made the Aus-
tralian Federal Police had completed a check of criminal records in relation to the
applicant and (ii) the application was not accompanied by adequate evidence of
the relationship between the applicant and his sponsoring aunt. On 3 February
2002 the applicant provided a police certificate dated 18 January 2002 and on
18 February 2002 the applicant’s solicitor wrote advising, amongst other things,
that it was not possible to submit a birth certificate of the applicant’s mother
(the sponsor’s sister) as birth certificates were destroyed during the Japanese
occupation of the Philippines during World War II.

The Minister’s argument was that the delegate correctly refused to consider
the application because it was not valid as satisfactory evidence of a police check
and of the relationship to the sponsor did not accompany the application, as
required by sub-section 47(3) of the Act. The applicant argued that he was in
an impossible position. He was required to apply for a class DE while he held a
substantive visa. His visa was valid until 16 January 2002 and he had to apply
before that date. He had applied for a police certificate prior to that date but had
not received it and he could not obtain a birth certificate for his mother because
it did not exist. Phipps FM found:

[11] Unreasonableness, natural justice and jurisdictional error were argued. Unfor-
tunately, if there was unreasonableness or unfairness in the situation it does not
affect the decision the delegate made and was compelled to make.

[14] The situation may be one where form prevails over substance. Evidence of a
police check conducted 364 days prior to the date of the application would sat-
isfy the requirement. An applicant might have committed and been convicted of
serious criminal offences during the following 363 days yet the police check
requirement would be satisfied. On the other hand, the applicant produced
evidence of a police check which showed he had no criminal convictions at
all, up to the date of the application and beyond. Unfortunately, while what
might be thought to be the substance the requirement had been satisfied, the
requirement is specific and unambiguous. The police check must be completed
during the 12 months immediately before the date when the application is
made. The result may be a triumph of form over substance (Ibrahim v MIMA
[2002] FCA 1279, Wilcox J), but if the item in the schedule to the regulations
has a clear and unambiguous requirement which must be satisfied, it must be
satisfied.

[15] The position with evidence that the sponsor was the applicant’s aunt is the
same.

1 [2004] FMCA 252 (30 April 2004).
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A visa application not only has to comply with regulatory requirements, it must
also be made in accordance with the directions on the form.2 This issue arose in
the context of the Federal Court determining whether or not the RRT was able to
review decisions where the initial applications for protection visas were made on
the relevant form, which instructed applicants to ‘answer ALL questions’, to ‘tell
us below everything about why you think you are a refugee’ and, in answering
the questions in the form, to indicate if any events referred to are because of a
Convention ground or any other reason. In the matter of MIMA v ‘A’,3 the Full
Federal Court considered a visa application on which the visa applicant had
responded to various questions about his reasons for claiming to be a refugee by
stating that . . . . ‘I will be forwarding a statutory declaration detailing my claims
for refugee status soon in response to questions 36–40.’ The Minister’s delegate
made a decision before the statutory declaration was submitted, effectively on
the basis that the applicant had not made any claims. The Court found that the
failure to answer the substantive questions on the form was a failure to comply
with the directions on the form and consequently rendered the initial application
invalid.

A further consequence of that decision was that the visa applicant was not
barred from making another application for a protection visa by the operation of
section 48A, which provides that a person whose application for a protection visa
has already been refused cannot make a further application unless the Minister
determines (under section 48B) that section 48A does not apply. In this case,
the Court found that the initial decision was not a decision for the purposes of
section 48A.

The decision in MIMA v ‘A’ and similar cases where visa applicants stated that
they would lodge further submissions later but failed to lodge the promised state-
ments, led to a series of determinations that addressed the meaning of ‘substantial
compliance’ with Regulation 2.07(3) for the purposes of section 25C of the Acts
Interpretation Act 1901. In Yilmaz v MIMA,4 the visa applicant had not completed
the application form but had provided a previously-flagged statement to the del-
egate, notwithstanding that it was signed two days before the delegate made
the decision and posted on the date the decision was made, but was received
after the decision had been signed. The majority held that an application for a
protection visa that omits essential information from Form 866 is not necessarily
incurably invalid. Spender and Gyles JJ (Marshall J dissenting) held that the
RRT had acted within its jurisdiction and powers in affirming the delegate’s deci-
sion. Both Spender and Gyles J J took the view that, had the appellant’s statutory
declaration of 13 October 1997 been received by the Department prior to the
delegate’s decision on 15 October 1997, the appellant would have made a valid
application for a protection visa. The delegate then would have had power, under

2 Regulation 2.07(3), Migration Regulations 1994.
3 [1999] FCA 1679 (3 December 1999).
4 [2000] FCA 906 (14 July 2000).



34 MIGRATION AND REFUGEE LAW

section 65 of the Migration Act, to grant or refuse to grant the application. Their
Honours went on to hold that, by virtue of section 415(1) of the Migration Act,
the RRT had the same powers as the delegate. Spender J explained why, in these
circumstances, there would have been a valid application:

. . . when a person seeking a protection visa submits an ‘application’ which, in respect of
the claims for protection under the Refugees Convention, notes ‘statement to follow’,
it is not at that time a valid application. It is inchoate. The duty of a delegate of the
Minister is not to consider it: s 47(3) of the Act.

If, before the making of the decision of the delegate, the promised information is
supplied, in my opinion the amalgam of the original document with the claims fore-
shadowed in it, and the document expressing the claims that had been foreshadowed,
constitutes a valid application, and the delegate is to exercise the powers referred to in
s 65 of the Act in relation to it.

As a matter of common sense, it seems to me that an application based on
grounds which are said to be ‘to follow’ is not complete until those grounds have been
supplied.5

In MIMA v Li; MIMA v Kundu,6 the two different visa applicants had failed to
complete the visa application form but had applied for review of the delegate’s
refusals and had submitted to the RRT the materials that had been flagged in
their initial visa application. The Full Federal Court found there had been no
substantial compliance with the requirements of Regulation 2.07(3), that their
applications were rendered invalid at the time of lodgment by the operation
of Section 46(1)(b) of the Migration Act and the Minister was precluded from
considering them by the operation of section 47(3). It further found that the
invalid applications were not remedied by the supply of additional information
to the Tribunal, particularly as the effect of Regulation 2.10(1)(b)7 was that the
additional information had to be supplied to an office of Immigration rather than
the Tribunal. Whereas in Yilmaz it had been held that section 415(1) of the Act
permitted the RRT to review, on the merits, a decision of the Minister’s delegate
where a valid application for a visa had been lodged (albeit after the date of the
delegate’s decision), the circumstances in Li are distinguished by the fact that the
promised information was never lodged at an office of Immigration and a valid
application was not made. The Court held that:

Section 415(4) of the Migration Act makes it clear that the RRT cannot make a decision
not authorised by the Migration Act or the regulations. A decision to refuse a visa
where no valid application for a visa has been made is a decision not authorised
by the Migration Act or the regulations. The fact that the Migration Act preserves an
unauthorised decision by a delegate, so as to make it subject to review by the RRT,
does not confer on the RRT greater powers than a delegate could ever have properly
exercised in relation to an invalid application.

5 ibid. [19]–[21].
6 [2000] FCA 1456 (18 October 2000).
7 ibid. at [81].
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The Courts, then, needed to determine what ‘substantial compliance’ meant, as
various arguments were made that the information (or lack thereof ) presented
on the application form for a protection visa was inadequate. For instance, in Bal
v MIMA,8 the applicant had stated in response to Question 36 (which asks why
he left his country):

I have been repeatedly and severely tortured by police because of my political opinion
and because I am Kurdish, and because I am a Christian. Detailed statement follows.

He answered the remaining questions on the form relating to his claims by stating
‘see Q36’. The Full Federal Court canvassed relevant jurisprudence and held
that:

36. Section 25C of the Acts Interpretation Act 1901 (Cth) provides:
‘Where an Act prescribes a form, then, unless the contrary intention appears,

strict compliance with the form is not required and substantial compliance is
sufficient.’

The section applies to the Regulations as if they were an Act (subs 46(1) of the
Acts Interpretation Act).

37. Although Form 866 is not prescribed by the Act or the Regulations, it has been
accepted that a ‘substantial compliance’ requirement is applicable to it; cf Wu v
Minister for Immigration & Ethnic Affairs (1996) 64 FCR 245 (‘Wu’) at 279 per
RD Nicholson J, with whom Jenkinson J agreed; MIMA v A per Merkel J at [43];
Shahabuddin at [16].

38. In Nie, the applicant stated in his application form that he feared persecution
by the Chinese Communist Party because of a ‘blemish in [his] political life’. He
gave no further particulars but stated that a submission would ‘be provided soon’.
Heerey J held the application to be a valid one because the applicant had made it
clear that he feared persecution on the ground of political opinion. Similarly, Mr
Bal made it clear that he feared persecution on, inter alia, the ground of political
opinion.

39. In Shahabuddin the applicant gave more detail of the ‘political opinion’ ground on
which he relied, stating that he had been a member of the Bangladesh Freedom
Party and adding that a ‘statement would be sent very shortly’. Katz J followed
Hill J in Nader at [4] and Tamberlin J in Myint at [15], in holding that substantial
compliance was to be assessed by reference to the purpose of the form in eliciting
the applicant’s claim to be a refugee within the Convention and that the questions
posed in the form were only guidelines to that end. Accordingly, so his Honour held,
it was not necessary to be able to distil from the applicant’s responses, answers to
all questions on the form.

40. We agree with the approach taken to the notion of ‘substantial compliance’ in the
present context by Heerey J in Nie and Katz J in Shahabuddin, outlined above.
(See too, Wu at 280 per RD Nicholson J; MIMA v A per Merkel J at [43], [44]; Li v
MIMA [2000] FCA 421 (Heerey J) at [49].)

41. Was there substantial compliance in the present case? In the answer he gave to
Question 36 and his cross-references to that answer in his responses to Questions

8 [2002] FCAFC 189 (14 June 2002).
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37, 38, 39 and 40 in Form 866, Mr Bal was answering those questions as
follows:
(Q37) that what he feared would happen to him if he returned to Turkey was that
he would suffer repeated and severe torture by the police;
(Q38) that those who he thought might ‘harm/mistreat’ him if he went back were
the Turkish police;
(Q39) that the reasons he thought that they would ‘harm/mistreat’ him if he went
back to Turkey were his holding of a political opinion, his being Kurdish and his
being a Christian;
(Q40) that he did not think the Turkish authorities would protect him because, in
the past, those authorities, the Turkish police, had been his torturers.

Also Question 6(e) asked Mr Bal whether he had been asked to leave any
country, to which he replied, relevantly:

‘I have been repeatedly told under torture, to leave Turkey by Turkish police.’

42. In sum, Mr Bal made it clear that he claimed to satisfy the Convention definition
of a refugee on the basis that he had a well-founded fear of persecution at the
hands of the Turkish police for reasons of religion, membership of a particular
social group and political opinion, in particular, by reason of his being a Kurd and
a Christian. While this was only the ‘bare bones’ of Mr Bal’s claims, and while they
were in fact fleshed out by him later in ways which were not implied in the sparse
statement he elected to include in his application for the visa, this did not prevent
that application from having substantially complied with the requirement of the
Act and Regulations that he complete Form 866. It was sufficient that he claimed
to have a well-founded fear of persecution by the Turkish police by reason of the
three Convention grounds he identified.

In the matter of Ali Shahabuddin v MIMA9 the applicant did not answer the six
‘core’ questions on the form but had made a statement that he:

was a member of Bangladesh Freedom Party. Due to my political opinion I was ousted
from the country. A number of my political leaders are arrested by the Present govern-
ment. On the name of Mujib’s trial, they would hang our leaders. Heads/workers like
me are in deep trouble [sic]. That’s why I left my motherland. (A statement would be
sent very shortly).

No further statement was provided. The Federal Court discerned that the appli-
cant was making a claim that he feared persecution for reasons of political opinion
if returned to Bangladesh and held that the protection visa application was valid
as there was substantial compliance with the form. It held that the six core ques-
tions were guidelines for the purpose of eliciting claims and, alternatively, if it
was a statutory requirement to answer those questions to achieve substantial
compliance, the questions could be answered impliedly as had occurred in the
application before the Court. On the other hand, in Zanaj v MIMA,10 the appli-
cant said she had left Albania to ‘visit and study the market’ and otherwise had
stated she was ‘afraid of getting killed’ in response to questions that were unre-
lated to that answer. The Court held that this was a non-responsive answer to the

9 [2001] FCA 273 (23 March 2001).
10 [2000] FCA 1766 (8 December 2000).
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questions which resulted in the omission of essential information, and therefore
the form had not been completed according to its directions.

Despite the Court rulings, the Department’s PAM 3 advises decision-makers
that:

Notwithstanding the requirements of regulation 2.07(3) to complete the application
form ‘in accordance with any directions on it’, a partly completed form can be accepted
as a valid application unless seriously deficient in information.11

4.2 Procedures for dealing with visa applications

Sections 51A–64 establish a code of procedure that is expressed to be ‘an exhaus-
tive statement of the requirements of the natural justice hearing rule in relation
to the matters it deals with’.12 The procedures relate to visa applications that
are considered by the Minister or a delegate, but do not apply to sponsorship
or nomination applications, nor to review applications, which are the subject of
other provisions of the legislation.

In nearly all cases, the visa applicant must communicate in writing13 and has
the right to provide information at any time prior to a decision being made.14

The Minister or delegate is required to take into account all of the proffered
information and may ask the applicant to provide further information and, in
order to ensure procedural fairness, the Minister must provide adverse infor-
mation in some circumstances and provide an opportunity for the applicant to
respond to that information within prescribed periods.15 While the Act purports
to establish an exhaustive code of procedure, the High Court has found that the
common law rules of natural justice still apply: Re MIMA & Anor; ex parte Miah.16

In that case, the applicant for a protection visa had claimed, among other things,
that he feared persecution by the Bangladesh Nationalist Party (BNP) if he
returned to Bangladesh. That party was in power when he applied for the protec-
tion visa but had been voted out by the time the delegate decided the application.
One of the reasons the delegate refused the application was that the BNP had
lost power. The applicant was not invited to comment on the change in circum-
stances, apparently on the basis that it was not ‘relevant information’ for the
purposes of section 57, which requires among other things that such informa-
tion ‘is specifically about the applicant or another person and is not just about
a class of persons of which the applicant or other person is a member’. The
majority (Gaudron, McHugh and Kirby JJ found that the Minister or delegate is
obliged to accord procedural fairness to an applicant notwithstanding the code

11 Generic Guidelines section 36.1 – Policy.
12 See section 51A(1), Migration Act 1958.
13 Regulation 2.13, Migration Regulations 1994.
14 Section 55, Migration Act 1958.
15 Sections 56–58 and 61, Migration Act 1958.
16 [2001] HCA 22 (3 May 2001).
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of procedure established by the provisions of Part 2, Division 3, Subdivision
AB of the Act. In the applicant’s case, the rules of procedural fairness required
that the delegate inform him that he was intending to rely on the information
concerning a change in government, and give the applicant the opportunity to
comment.

Section 65 requires the Minister to grant the visa if satisfied that all statutory
requirements are met (or refuse it if they are not), and section 66 obliges the Min-
ister to notify the applicant of the decision and provide reasons if the application
is refused. Section 67 provides that the visa is granted by ‘the Minister causing
a record of it to be made’ and section 68 provides that the visa comes into effect
once it is granted, subject to any other commencement date that may have been
specified. Section 71 of the Act makes provision for ways of giving evidence that a
visa is in effect. In nearly all cases, the prescribed manner of giving such evidence
is by a visa label attached to a passport, as required by Regulation 2.17, which
specifies information that must be included on the label.

4.3 Restrictions on visa applications

It was pointed out in the previous chapter that numbers can be controlled by the
operation of sections 84, 85 and 93. In addition, visas can be refused or cancelled
on character grounds (section 501) and some of the public interest criteria of
Schedule 4 impose bans on granting visas to former visa holders who fall within
specified ‘risk factors’ such as they have breached visa conditions, had their visas
cancelled or match a general profile, built from a statistical analysis of how other
passport holders of that country have (or have not) complied with visa conditions.
It is a table that assesses ‘risk’ on the basis of country, gender and age group17

and is used to assess the likelihood that a particular applicant might remain in
Australia after the their visa has expired. As well, the special return criteria of
Schedule 5 impose bans on former visa holders who have been the subject of
deportation orders or been removed or had their visas cancelled on character
grounds.

The ability to refuse visa applications supplements the requirements, discussed
above, that visa applications must be in the prescribed form and comply with
the relevant procedural criteria to be valid. In addition, the legislation also has
mechanisms that operate to restrict the making of valid applications, including
restrictions on making onshore visa applications set out in Schedule 3 to the
Regulations.18

Sections 46A and 46B prevent ‘offshore entry persons’ and ‘transitory persons’
(essentially undocumented arrivals at places excised from the migration zone)
from making valid onshore visa applications. This is to conform with the gov-
ernment policy of refusing entry to undocumented boat people. Sections 91E,

17 Notified in GN 50, 20 December 2000 – Public Interest Criteria (Risk Factor).
18 Schedule 3 – Additional Criteria Applicable to Unlawful Non-Citizens and Certain Bridging Visa Holders.
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91K and 91P also restrict applications for protection visas by people who have
the protection under the Comprehensive Plan of Action (CPA) made in Geneva in
1989 to deal with Indo-Chinese asylum-seekers; by people who have protection
in prescribed ‘safe third countries’19; by holders of safe haven visas, such as the
Albanians who arrived during the attacks by Serbian forces; and by people who
have nationality or other rights of entry and residence in third countries. That is
an issue that is dealt with in the chapters concerning refugees.

Section 48 restricts the type of visa that a person who has previously had a visa
application refused or a visa cancelled can make an application for (commonly
called the ‘second application bar’) while section 48A, as discussed in the case of
MIMA v ‘A’ above, restricts the making of an application for a protection visa by a
person who has previously applied for the same visa (also known as the ‘further
application bar’). Section 48B provides for the Minister to exercise a personal and
non-compellable discretion to waive that restriction. In practice, case managers
assess whether the information provided by a person pursuant to section 48B falls
within the Minister’s Guidelines and determine whether or not to refer a section
48B application to the Minister. The Federal Court has found that the Minister’s
discretion is not a ‘decision’ that is judicially reviewable, notwithstanding that
the matter was not referred to the Minister by the relevant case officer.20

A further restriction is the imposition of a condition that the visa holder may
not apply for further visas while in Australia.21 Those restrictions can be waived
by the Minister in prescribed circumstances.22 Regulation 2.05 then provides:

(4) For subsection 41(2A) of the Act, the circumstances in which the Minister may
waive a condition of a kind described in paragraph 41(2)(a) of the Act are that:

(a) since the person was granted the visa that was subject to the condition, com-
pelling and compassionate circumstances have developed:
(i) over which the person had no control; and

(ii) that resulted in a major change to the person’s circumstances; and
(b) if the Minister has previously refused to waive the condition, the Minister is

satisfied that the circumstances mentioned in paragraph (a) are substantially
different from those considered previously; and

(c) if the person asks the Minister to waive the condition, the request is in writing.
(4A) However, the Minister must not waive:

(a) in relation to a Subclass 020 Bridging B visa granted to a person who is an
applicant for a Subclass 462 (Work and Holiday) visa – condition 8540; and

(b) in relation to a Subclass 462 (Work and Holiday) visa – conditions 8503 and
8540.

(5) For subsection 41(2A) of the Act, further circumstances in which the Minister may
waive condition 8534 in relation to a visa are that the holder of the visa:

(a) has, after holding a student visa to which condition 8534 applies, been granted:
(i) a Subclass 497 (Graduate – Skilled) visa; or

19 None have been prescribed.
20 Bedlington v Chong [1997] 1416 FCA (15 December 1997).
21 Migration Act 1958, section 41(2)(a), 46(1A) and Regulations Schedule 8 Items 8503, 8534 and 8535.
22 Migration Act 1958, section 41(2A).
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(ii) a Subclass 010 (Bridging A) visa or a Subclass 020 (Bridging B) visa associated
with the Subclass 497 (Graduate – Skilled) visa application; and

(b) has not, after holding a student visa to which condition 8534 applies, been
granted a protection visa.

(6) For subsection 41(2A) of the Act, further circumstances in which the Minister
may waive condition 8534 in relation to a visa are that the holder of the visa is a
registered nurse, or satisfies the requirements for registration as a registered nurse, in
Australia.

The Federal Court has considered the meaning of Regulation 2.05(4)(a). In
Auva’a, in the matter of an application for a Writ of Prohibition and Certiorari
and Declaratory and Injunctive Relief against Vanstone,23 Dowsett J held that:

8. In subreg 2.05(4), the word ‘circumstances’ is used with three different meanings.
In the introductory part of the sub-regulation, the word is used to describe col-
lectively the conditions which will enliven the first respondent’s power to waive
a relevant condition. The word is then used in par 2.05(4)(a) to describe ‘com-
pelling and compassionate’ factors which must have developed since the issue of
the visa. In subpar 2.05(4)(a)(ii), the word is used to describe the whole of the
relevant person’s position, presumably to the extent that it is relevant to the issue
of a visa. The ‘compelling and compassionate circumstances’ must themselves result
in a ‘major change’ to the person’s ‘overall’ circumstances. This requirement seems
to contemplate a comparison of the relevant person’s position prior to the issue of
the visa with his or her position as a result of the ‘compelling and compassionate’
circumstances . . .

15. The allegedly compelling and compassionate circumstances which ‘developed’ after
the visa was granted appear to have been that:
• the prosecutrix entered Australia on 4 April 1999 on a one-month visitor’s

visa;
• she has remained in Australia since that time;
• her parents have sold the house in Samoa;
• having arrived in Brisbane she thought that she could ‘stay forever’ and was

unaware of the 8503 condition;
• in early 2002 she fell pregnant;
• the child was presumably born in December 2002;
• the prosecutrix married on 13 July 2002;
• her husband has no family in Samoa;
• the prosecutrix has never worked in Samoa; and
• the prosecutrix does not believe that she or her husband can obtain employment

in Samoa.
16. For the purposes of the regulation, the ‘compelling and compassionate circum-

stances’ may involve only one factor which is, itself, a relevant ‘major change’ or
causes such a change. Alternatively, more than one such factor may inter-act to
bring about that result. In either case, the ‘compelling and compassionate’ factor
or factors may produce such result by inter-acting with other aspects of the rel-
evant person’s situation. It is not necessary that all factors, the combined effect
of which produces the ‘major change’, should satisfy subreg 2.05(4). It is only

23 [2003] FCA 1506 (18 December 2003).
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necessary that the relevant combination does so. However that question may
depend upon whether individual factors satisfy the requirements contained in
the sub-regulation.

17. The prosecutrix’s complaint of denial of procedural fairness relates only to the
rejection of her claims that she believed that she could remain in Australia per-
manently and that she was not aware of the 8503 condition. It seems that her
belief that she was entitled to remain in Australia permanently arose at or after
her entry into Australia, that is after the issue of the visa. However this belief was
based entirely upon assumptions made by her. There is no evidence to suggest that
any other person misled her or encouraged her to form this view. It was open to
her at any time to seek advice or to consult the department. She chose to rely upon
her uninformed assumptions. Her belief was therefore a matter over which she
had complete control. In any event such belief did not result in any change in the
prosecutrix’s circumstances. She was at no time entitled to permanent residence.
As was pointed out by O’Loughlin J in Thongpraphai v The MIMA (2000) FCA 1590
at [12], it is possible that the prosecutrix’s realization of her misapprehension was
a ‘developing’ circumstance. However that circumstance did not contribute to any
material change in her overall position.’

In interpreting the term ‘compelling and compassionate circumstances’ in the case
of Terera v Minister for Immigration and Multicultural and Indigenous Affairs,24

Kenny J considered a matter where the applicant was a five-year-old child who
had come to Australia as a visitor with a ‘no further application’ condition
endorsed on his visa. His mother had arrived earlier as a student and had sub-
sequently married an Australian citizen. She and her spouse requested that the
condition be removed from the child’s visitor visa so that he could be included in
their application for a partner visa. In finding that the delegate had made a juris-
dictional error in addressing the parents’ circumstances rather than the child’s,
her Honour found:

25. In Thongpraphai v MIMA [2000] FCA 1590 at [21], O’Loughlin J held that the
words ‘compelling and compassionate’ in reg 2.05(4)(a) ‘call for the occurrence of
an event or events that are far-reaching and most heavily persuasive’. In a general
sense, this is probably correct, although, for my part, I prefer not to put any exeget-
ical gloss, by way of explanation, on the plain words of reg 2.05(4)(a). When a
visa-holder requests the Minister, or Ministerial delegate, to waive a ‘no further
stay’ condition imposed on his or her visa, then the question for the decision-maker
will be whether, in the particular case, compelling and compassionate circum-
stances have developed since the visa was granted, over which the visa-holder has
no control and resulting in a major change to his or her circumstances. Whether
the decision-maker finds that these circumstances exist will depend entirely upon
the facts of the case under consideration, particularly the circumstances of the
individual visa-holder.

26. This is well illustrated by the decision by Nguyen v MIMA (2001) 109 FCR 169
(‘Nguyen’). In Nguyen, the applicant entered Australia from Vietnam on 2 June

24 [2003] FCA 1570 (23 December 2003).
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2000 on a business visa subject to condition 8503. The following month he married
an Australian citizen and, six days later, applied for a spouse visa. His claim that
the condition was invalid was treated by the Minister’s delegate as a request for
waiver, and the request was refused. Dealing with the visa-holder’s contention
that his marriage entitled him to the waiver of the condition, Marshall J said
at 173 that ‘[t]he fact of a marriage to an Australia citizen without more . . .
can rarely if every constitute an event which is a compelling or compassionate
circumstance’. The case presently before the Court is, however, entirely different
from the situation in Nguyen and cannot be dealt with in this straightforward
manner.

27. There are few in Australia who would dispute that amongst the greatest needs for
a young child is the benefit of a nurturing family. . . . . . . . . It appeared from the
letter of 15 January 2002, which was written by Janet Terera and Jerram Simonsen
on the applicant’s behalf, that between the applicant’s arrival in Australia and his
meeting with Mr Simonsen and his reunion with his mother, his mother (who was
his sole remaining biological parent) and her husband-to-be decided to bring the
five-year-old applicant under their joint care and protection and within their new
family in Australia. It goes almost without saying that this decision was one of
profound significance for the child.

28. This was the matter placed before the delegate in January 2002. On any natural
reading of the letter of 15 January 2002, the couple not only informed the decision-
maker that they were to marry but that, since his arrival in Australia, they had
decided and now desired to include the five-year-old boy in his mother’s applica-
tion for migration to Australia, in order to incorporate him within their family. It
will be recalled that, in the letter, the applicant’s mother and her husband-to-be
specifically asked the delegate to ‘waive this [8503] condition to enable our son to
stay here with us in Australia (while we lodge this application) and attend primary
school . . .’. I do not think that it was open to doubt that, upon reading the letter
of 15 January 2002, the delegate was asked to determine whether the inclusion
of a five-year-old orphan in a family under the care of his remaining parent and
a person desiring to be his new father constituted ‘compelling and compassionate
circumstances’ for him. It was plainly open to the delegate to decide that such
were the circumstances that had developed since the applicant was granted the
visa. As already noted, it could scarcely be said that these circumstances were
under the child’s control or, indeed, that they would not result in a major change
for him.

29. As the respondent’s counsel submitted at the hearing, in deciding whether these
circumstances had ‘developed’ in the relevant period, the delegate was enti-
tled to have regard to the fact that only a little more than two weeks had
elapsed since the visa had been granted and the waiver application made. It
was also open to him to take the view that, having regard to the information
sent to him from Harare (assuming it to be reliable in the relevant particu-
lars) and the letter of 15 January 2002 (assuming it to be written in good
faith), there had been an important development in the circumstances affect-
ing Chengetai, in that his mother and her husband-to-be had decided to provide
him with their parental care and that, having regard to his age, the significance
of this development, so far as the child was concerned, was such as to consti-
tute ‘compelling and compassionate’ circumstances, within the meaning of reg
2.05(4)(a).
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4.4 Family members

In most visa categories (apart from protection visas, bridging visas and most
visitor visas), provision is made in the relevant item of Schedule 1 for members
of the family unit to be ‘combined with’ the application of the principal applicant.
Regulation 1.12 defines members of a family unit as follows:

1.12. (1) Subject to subregulations (2), (2A), (6) and (7), a person is a member of the
family unit of another person (in this subregulation called the family head) if
the person is:

(a) a spouse of the family head; or
(b) a dependent child of the family head or of a spouse of the family head; or
(c) a dependent child of a dependent child of the family head or of a spouse of the

family head; or
(d) a relative of the family head or of a spouse of the family head who:

(i) does not have a surviving spouse or any other relative (other than the family
head) able to care for that relative in the relevant country; and

(ii) is usually resident in the family head’s household; and
(iii) is dependent on the family head; or

(e) a relative of the family head or of a spouse of the family head who:
(i) has never married or is widowed, divorced or separated; and

(ii) is usually resident in the family head’s household; and
(iii) is dependent on the family head.

Where Schedule 1 permits family members to be included in a visa application,
the commensurate part of Schedule 2 will contain criteria that members of the
family unit must meet. Generally, all members of the family unit, whether or
not included in an application for permanent residence, are required to meet the
health requirements. This is described as the ‘one fails, all fail’ criteria. The PAM
states the policy as follows:

24.1. For most (not all) permanent visa subclasses, Schedule 2 primary criteria require
all members of the family unit to satisfy certain prescribed criteria in order for
any family unit member (including the applicant who needs to satisfy primary
criteria) to be granted a visa. These are commonly known as ‘one fails, all fail’
criteria.

24.2. Schedule 2 ‘one fails, all fail’ criteria (where applicable) apply to all members of
the family unit, whether visa applicants or not and regardless of whether they
are currently residing with the applicant who needs to satisfy primary criteria.

24.4. Failure of any member of the family unit to satisfy these prescribed criteria means
that:
• the applicant who needs to satisfy primary criteria cannot do so and, it follows
• neither this applicant nor any member of their family unit satisfies Schedule

2 requirements for visa grant.25

25 PAM 3: Div. 1.2/reg. 1.12.
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4.5 Sponsorship and assurance of support

Many visa categories require that the visa applicant have a sponsor. Most com-
monly, sponsorship is relevant in applications by family members of an Australian
permanent resident or citizen and in employer-sponsored or nominated
categories.

4.5.1 Family sponsors and assurors

Regulation 1.20 defines a sponsor as ‘a person . . . who undertakes the obligations
stated in subregulation (2) in relation to the applicant’.

In general, a sponsor must be: over eighteen; an Australian citizen, perma-
nent resident or an eligible New Zealand citizen (see 4.7, below); and related
to the applicant in the way specified for the class of visa for which the applicant
has applied, although in the Partner, Prospective Marriage, Remaining Relative,
Carer and Parent visa classes there is provision for another person to sponsor
where the person who would normally do so is under eighteen.

All approved sponsors of applicants for permanent visas are obliged to assist
the applicant with accommodation and financial assistance for two years after
the grant of the visa or the holder’s first entry into Australia and in some cases to
assist the applicant to attend English classes. If the application is for a Prospective
Marriage visa, subclass 300, the sponsor is obliged to accept responsibility for all
the applicant’s financial obligations while in Australia, ensuring that the applicant
complies with relevant Australian laws and that the applicant complies with all
conditions of their visa.

As well as sponsors having the obligations mentioned above, most perma-
nent resident categories have provision for an assurance of support, either as a
‘required’ (mandatory) criterion or a requirement to be imposed at the decision-
maker’s discretion. The PAM describes the Assurance of Support Scheme as ‘a
response to concerns that certain persons settling permanently in Australia are
potentially substantial users of Australia’s health and welfare system’.26 It obliges
assurers, by law, to repay to the Australian Government some of the health and
welfare costs incurred in providing support to the assured persons during their
first two years of settlement in Australia, with that period being extended to
ten years for people granted Parent and Contributory Parent visas.27 Regulation
2.38 sets out the payments, benefits and allowances that are recoverable from
an assurer. In addition, Regulation 2.39 requires assurers to lodge a bond with
the government that is retained for the period of the assurance of support and
is the first source of reimbursement should the applicant receive payments from
any of the listed health and welfare schemes.

Sponsorship applications and assurances of support must be made on the
approved forms and are assessed by DIMIA. If the assessment officer has doubts

26 PAM 3: Div. 2.7.
27 Regulation 2.36(1), Migration Regulations 1994.
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about the sponsor’s capacity to fulfil the sponsorship obligations and the visa
category criteria do not require a mandatory assurance of support, the case offi-
cer may impose a requirement that the visa applicant provide a discretionary
assurance of support. Assurers are also assessed for their capacity to meet the
statutory obligations to which they have committed.

4.5.2 Employer sponsors

There are special provisions for employer-sponsored visas, although the spon-
sors of permanent residence applicants are not required to fulfil the statutory
obligations or undertakings given by sponsors in the family migration stream.
Rather, they are required to demonstrate that they have a need for a paid employee
who is highly skilled and that there is no suitable Australian citizen or permanent
resident to fill the position. To that end, they require approval of their nomination
from the Department.

For temporary employees, the employer must be approved as a business spon-
sor according to the requirements of Regulations 1.20D and 1.20DA. The approval
is related to the suitability of the business to employ overseas workers and is given
on the basis that the employer gives various undertakings to DIMIA, related to
issues such as benefit to Australia, ability to meet financial commitments to the
worker and the Commonwealth, compliance with licensing or registration of the
worker, payment of medical costs, compliance with industrial and migration laws
and so on.

Once the business has been approved to sponsor the overseas worker/s, the
sponsor then makes a nomination for the approval of the particular position/s
it wants to fill.28 That requires that the position be for an occupation that is
gazetted29 and that the salary will be ‘at least the minimum salary level that
applied at the time the nomination was made’.30

The third step in the process (after approval of the sponsor and then the nom-
ination) is the visa application. The relevant visa application is for a Temporary
Business Entry Class UC visa, subclass 457 Business (Long Stay). Although the
approvals for the sponsorship and the nomination are conditions precedent for
the approval of the visa application, in practice the latter can be made concur-
rently with the two former applications.

4.6 Special classes of person

The migration legislation makes provision for New Zealand citizens to be given
some preference and/or concessions by way of the creation of some dedicated visa
subclasses (for instance, the Subclass 444 (Special Category) visa; the Subclass

28 Regulations 1.20G and 1.20GA, Migration Regulations 1994.
29 Regulation 1.20G(2), Migration Regulations 1994.
30 Regulation 1.20G(4)(b), Migration Regulations 1994.
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861 (Skilled – Onshore Independent New Zealand Citizen) visa and the capacity
to be sponsors of family members in the family migration stream. In most cases,
sponsors from New Zealand must be an ‘eligible New Zealand citizen’, defined
as:31

a New Zealand citizen who:
(a) at the time of his or her last entry to Australia, would have satisfied public interest

criteria 4001 to 4004 and 4007 to 4009; and
(b) either:

(i) was in Australia on 26 February 2001 as the holder of a Subclass 444 (Special
Category) visa that was in force on that date; or

(ii) was in Australia as the holder of a Subclass 444 visa for a period of, or periods
that total, not less than 1 year in the period of 2 years immediately before
26 February 2001; or

(iii) has a certificate, issued under the Social Security Act 1991, that states that the
citizen was, for the purposes of that Act, residing in Australia on a particular
date.

If a New Zealand citizen does not fall within the definition of ‘eligible New Zealand
citizen’ he/she can apply for permanent residence under any of the general cat-
egories that are applicable to all applicants or under one of the categories that is
specific to New Zealanders.32

Some of the legislation also makes provision for specific groups of people, such
as the criminal justice visa that is issued for people to face trial in Australia or to
acts as a witness at trial,33 and enforcement visas that are issued to non-citizens
on foreign boats outside migration zone when a fisheries officer has reasonable
grounds to believe that the boat has been used, is being used or is intended to
be used in the commission of a fisheries detention offence and ‘detains’ those on
board.34

4.7 Third-party sources of decision-making power

There are several matters in which the decision-maker assessing a visa appli-
cation (usually the Minister’s delegate or a Member of the Migration Review
Tribunal) is obliged to accept as a fact in relation to conclusions that have been
drawn by external parties. These include the assessment of health criteria by
Commonwealth medical officers or panel doctors appointed by DIMIA for the
purpose of making health assessments; the acceptance of an assurance of sup-
port by the Secretary of the Department of Family and Community Services; the

31 Regulation 1.03, Migration Regulations 1994.
32 For example, class 861 Skilled-Onshore Independent New Zealand Citizen; class 862 Skilled-Onshore
Australian-sponsored New Zealand Citizen; and class 863 Skilled-Onshore Designated area-sponsored New
Zealand Citizen.
33 Section 38, Migration Act 1958.
34 Section 38A, Migration Act 1958.
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assessment of skills by the relevant assessing authority; the sponsorship of certain
business visa applicants by an appropriate State/Territory authority; certificates
from Health Services Australia that assess the level of impairment of sponsors
in carer visas; and statutory declarations concerning domestic violence made by
competent persons. The decision-maker does not have the power to investigate
those findings but may, in some cases concerned with health issues, have the
power to waive the negative effects of them.

4.8 The DIMIA decision-making process

DIMIA issues a checklist for decision-makers, to guide them through the complex-
ities of the statutory and policy requirements they need to address in processing
an application for a visa, the most recent being as follows.

PAM3 Generic Guidelines A
Granting Visas – Lawful Decision Making Checklist

CHECKLIST SUMMARY
About the summary
This section summarises the requirements for a visa application decision to be lawful. It is
a summary only – relevant sections elsewhere in this document give more information.

Delegation
Check you are a delegate and so have the power to make the decision under section 29
and section 65 of the Act.

Valid application
Check there is a valid visa application under section 46 of the Act and Regulations
Schedule 1.

Apply the law
Apply the relevant migration law in the Act and the Regulations. The prescribed criteria
for visas, in Schedule 2 of the Regulations, set out the basic rules for your decision.

There are also a few overriding matters, in provisions in the Act or the Regulations, that
prevent the grant of a visa (even if prescribed criteria are met). Section 65(1)(a)(iii) and
s65(1)(a)(iv) of the Act operate as a checklist of most of these matters. See also Granting
visas – Summary of legislative requirements.

Remember, a matter will be relevant only if it relates to the prescribed criteria or to the
provisions that prevent grant.

Apply the policy
Apply any relevant policy.
Policy is a relevant consideration that will assist, in particular, in interpreting and applying
the prescribed criteria and provisions.

Policy must be taken into account but should not be applied in an inflexible way.
Remember, it is only the requirements of the Act and Regulations that must be met.

If policy requirements for grant of a visa are not met, consider whether the case should
be one for grant outside policy. But if you believe a case is one for grant outside policy,
you should normally contact the relevant policy area for further advice to assist you in
making your decision.
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Ascertain the facts
Obtain all the facts or evidence that you need. If you are seeking further information from
the applicant, section 56 and section 58 of the Code of Procedure in the Act allow you to:
• specify to the applicant how you want his or her response (e.g. by writing, at interview,

or by telephone)
• ask the applicant to respond or attend the interview within prescribed time limits, set

out in regulation 2.15, so that decision making times are not ‘strung-out’.
Make sure the information you seek (or the questions you ask at interview) will cast

light on the prescribed criteria.

Test the evidence
Test the ‘facts’ or evidence for relevance to prescribed criteria and reliability/credibility.

Remember, when you are recording your decision you should be able to discuss why
you give certain weight to, or accept or reject key evidence.

Procedural fairness
Check whether you must invite the applicant to comment on information under section
57 of the Act dealing with the Code of Procedure.

Section 57 of the Act applies in relation to information [other than non-disclosable
information as defined in section 5(1) of the Act] where:
• the information would be the reason for refusing the visa and
• it is specifically about the applicant or another person and
• it was not given by the applicant for the purpose of the application.
Remember to:
• specify how you want the applicant to respond and within what prescribed time limits
• ensure, as far as is reasonably practicable, that the applicant understands why the

information is relevant to your consideration of the application.
See also The Migration Legislation Amendment (Procedural Fairness) Act 2002 –

Implications for decision makers

Make findings of fact
Make your findings of fact against the relevant migration law, that is, the prescribed
criteria for the class/subclass of visa, or the provisions that prevent grant.

Consider the issues in a comprehensive manner – explore both sides of a case.
Do not ignore evidence that is inconvenient.
Consider whether more than one finding of fact, or inference, is possible. If so, indicate

why you preferred the finding you came to.
Make sure there is evidence for your findings – you should be able to refer to highly

relevant evidence in your decision record.

Do not act under direction
Exercise your decision making power in an independent and personal manner.

Do not make a decision at the direction of another person.

Record the decision
Record your decision. A decision record should make it clear whether your decision is to
grant or to refuse the visa and set out your reasoning process with reference to the
prescribed criteria. It should include your name, position number and the date of the
decision.

For refusal decisions:
Section 66(2) of the Act spells out notification requirements (and hence what you need
to record). You must:

specify:
• which criterion was not satisfied. Be careful not to suggest that the applicant meet all

other criteria if these were not assessed or
• which provision in the Act or the Regulations prevented grant and
• give the reasons why the criterion was not satisfied (or why the provision prevented
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grant) spelling out your findings against the criterion/provision, and referring to highly
relevant evidence. [This is not required for those offshore cases for which there is no
merit review right.]
When setting out your reasons:

• use plain language that makes it clear what you are doing, e.g. ‘I find that . . .’, ‘I accept
that . . .’, ‘I reject that . . .’, ‘I acknowledge that . . .’, ‘I took into account that . . .’, ‘I found
this to be irrelevant . . .’

• if you are referring to the criterion, use the specific wording of the criterion – do not
substitute other words, which might indicate that you did not really understand or apply
the correct legal test
avoid language that:

• is vague or ambiguous, e.g. ‘it appears . . .’
• is negative such as to suggest bias, e.g. ‘this reflects poorly on the applicant’
• suggests the case has not been given an individual assessment on the merits, e.g. ‘this

is a typical claim’.

Inform the applicant
Notify the applicant of the decision. For refusal decisions, notification requirements are
set out in s66(2) of the Act. Remember, you must:
• spell out which criterion/provision was not met and the reasons why (your decision

record should contain these details)
• if there is a merit review right: advise the applicant that the decision may be reviewed

and provide details on who can seek review, when, and where.
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4.9 Evidencing the visa

Some visas are granted by the operation of law and are not issued in hard copy.
Others are issued in hard copy but cannot be affixed to a passport if the recipient
does not have a passport. In the vast majority of cases, however, visas are evi-
denced by a visa label, a little smaller that the size of a page in a passport, and
glued to such a page in a valid passport. The information that must be disclosed
on a visa label is set out in Regulation 2.17 and includes the applicant’s name, the
class and subclass of visa, the visa number, the place of issue and date of grant,
the final date for entry to Australia and the expiry date of the visa, whether it
is for single or multiple entries, and any conditions relating to members of the
holder’s family unit, health insurance, work, study and further stay after the visa
expires.



5
Family and interdependency
migration and other
Australia-based visas

5.1 Overview

The migration legislation provides for several categories of family migration on
the basis that the visa applicant is a relative (within a defined degree) of the
sponsor or has an interdependent relationship with the sponsor. That is, the
visa categories in the family stream are predicated on a relationship and each
visa necessarily involves two parties, namely the applicant and the applicant’s
sponsor or nominator. In addition, the visa application might include members
of the applicant’s family unit. In general, the latter are not required to meet all
criteria for a particular application and are not the subject of discussion in this
chapter. They are assessed on the basis that they are, in fact, members of the family
unit and meet secondary criteria related to health and character requirements,
as alluded to in the previous chapter at section 4.5.

The visa sub-classes for applicants migrating from overseas under the family
categories are: Spouse (100); Child (101); Adoption (102); Parent (103); Inter-
dependency (110); Aged Dependent Relative (114); Remaining Relative (115);
Carer (116); Orphan Relative (117); Designated Parent (118); and Contributory
Parent (Class 143). Most of these family stream visas for migrants from abroad
have an equivalent visa for onshore applicants: Spouse (801); Child (802); Aged
Parent (804); Interdependency (814); Aged Dependent Relative (838); Remain-
ing Relative (835); Carer (836); Orphan Relative (837); and Contributory Aged
Parent (Class 864).

For people already in Australia and who want to change their status to
permanent residence, the visa applicant, in most cases, must hold a sub-
stantive visa without a ‘no further stay’ condition (Schedule 8 Item 8503),
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although that condition can be waived in certain ‘compelling and compassionate’
circumstances. Generally, the applicant must meet the same criteria as an off-
shore applicant. In some cases, higher threshold criteria have been added to the
criteria that apply to applications made abroad. For instance, parents who apply
onshore must be ‘aged’ (eligible for an age pension) at the time of the applica-
tion. Applicants who do not hold a substantive visa may be able to lodge valid
applications in restricted circumstances, depending on the visa subclass being
sought and/or the reason their substantive visa expired without renewal.

There are further visa categories that cater for offshore applicants who intend
to formally marry their sponsor after the initial application is lodged, either after
they arrive in Australia – Prospective Marriage (300); or after the application
is lodged but before it is decided – Spouse (Provisional) (309). In each case,
once the marriage is formalised, the applicant joins the spouse stream of visa
applicants. There is a similar class of provisional visa for applications based on
interdependent relationships – Interdependency (Provisional) (310) that per-
mits the applicant to join their sponsor in Australia until his/her application for
permanent residence is decided or withdrawn.

In addition, there is provision for family members to sponsor relatives who
have the necessary skills to enter Australia in the skills stream of visas: Skilled –
Australian sponsored (138); and Skilled – Designated Area – Sponsored (139).
For subclass 138 applications, the familial relationship boosts the number of
points an applicant must obtain to pass the points test that is a criterion for being
granted the relevant visa. In the subclass 139 visa, the relationship contributes to
the policy aim of directing skilled persons to areas designated by the government
as needing, among other things, people with employment skills.

Applicants who meet the criteria for each visa subclass are not automatically
granted a visa, as they may fall within the operating of the capping provisions of
sections 85–86 of the Act and be directed into a queue pending a final approval.
Capping provisions do not apply to spouses and dependent children1, including
applicants for orphan relative visas (subclasses 117 and 837). Section 87A also
provides exemption for applicants who fail to meet health or character criteria
that have arisen since they were placed in the queue.

5.2 Sponsorship, assurances of support and bonds

5.2.1 Sponsorship

The general role of sponsors is the subject of Regulation 1.20 (see 4.6 in the pre-
vious chapter). In all family visa categories, the sponsor must be an Australian
citizen or permanent resident or an eligible New Zealand citizen. In some cate-
gories, the sponsor must be ‘settled’. Regulation 1.03 defines ‘settled’ as meaning

1 Section 87, Migration Act 1958.
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lawfully resident in Australia for a reasonable period. The MSI ‘Sponsors and
sponsorship’ states at 7.3.2 that:

Under policy, it can be said that in normal circumstances, two years is considered to
be a reasonable period but there may be exceptions and the facts of each case must be
considered on a reasonable basis.

Spouse visas require the applicant and sponsor to be of opposite sexes.2 The
requirement that only people of opposite sex can meet the definition of spouse was
unsuccessfully challenged by a homosexual couple under the Sex Discrimination
Act 1984. The Federal Court found that neither the appellant nor his partner was
treated less favourably than a person of the opposite sex might be treated in the
same circumstances. The Court found that:

It is not correct to say that either Mr Rohner or Mr Biondi Tineo was, by reason of
his sex, treated less favourably than, in similar circumstances, a person of the oppo-
site sex would have been treated. For a female visa applicant, as for a male, a ‘spouse’
is a person of the opposite sex. Discrimination by reason of the sex of the person
with whom one has a relationship is not discrimination on the ground of one’s sex.
It must be borne in mind that, for the purpose of an application for a visa in sub-
class 410, each of the two people concerned – the one claiming to satisfy the primary
criteria and the other claiming to meet the secondary criteria – is treated as a sepa-
rate applicant: see particularly 410.311. In each case, the relevant question is whether
that applicant is discriminated against by reason of his or her sex, not that of the other
applicant.3

That decision was upheld on appeal,4 where Keifel J, writing the leading judg-
ment, held that:

The circumstance which mirrors the example put forward by the appellants is one
where a male applicant had a female partner. In neither case does the operation of the
Migration Regulations differentiate between a male and female applicant. They are
treated the same.

An effect of regulation 1.15A is to discriminate, but the less favourable treatment is
directed to couples of the same sex. The reason, apparent from the regulations, for that
less favourable treatment is because of their relationship, which is to say the result of
their decision as to their sexual practice. The regulations reflect some policy, but it is not
necessary to comment upon the appropriateness of it in these times. The discrimination
effected by the regulation is not, however, because of an applicant’s sex. It is because
of the nature of their relationship and the sex of their partner.

That does not mean that same sex couples are excluded from the regulatory
regime. The definition of an interdependent relationship5 excludes relationships
between people within a prohibited degree of relationship (parent/child, grand-
parent/grandchild, sibling) but otherwise reflects the definition of spouse, save

2 Regulation 1.15A; section 5 of the Marriage Act 1961 – definition of ‘marriage’.
3 Rohner v Minister for Immigration and Ethnic Affairs [1997] 1202 FCA (7 November 1997).
4 Rohner v MIMA [1998] 1006 FCA (24 August 1998).
5 Reg. 1.09A.
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for the requirement that parties to the relationship must be of the opposite sex.
Interdependency visas provide for, but are not exclusively restricted to, same sex
partners. They can extend to relationships between friends who are mutually
dependent and cohabit but are not in a same sex marriage-like relationship.

It is apparent that spouse and interdependent relationships do not necessarily
involve a blood relationship. In each of the other visa categories listed above,
however, the sponsor must be a blood relative who is an Australian citizen or per-
manent resident, or an eligible New Zealand citizen (see section 4.7). There are
exceptions for some categories, and in limited circumstances, where the sponsor
can be a relative by marriage, usually the spouse of the Australian blood relative
of the visa applicant.

In some categories, the relationship between the applicant and sponsor is self-
explanatory, as it goes to the core of the application: for instance, in the case of
spouse parent and child visas. In others, the sponsor must be a ‘relative’ defined
in Regulation 1.03 as:

(i) a close relative; or
(ii) a grandparent, grandchild, aunt, uncle, niece or nephew, or a step-grandparent,

step-grandchild, step-aunt, step-uncle, step-niece or step-nephew.

The same regulation defines a ‘close relative’ as:

(a) the spouse of the person; or
(b) a child, adopted child, parent, brother or sister of the person; or
(c) a step-child, step-parent, step-brother or step-sister of the person.

5.2.2 Assurances of support and bonds

All family visas have provision for an assurance of support. In all categories except
spouse, prospective spouse and child visas, the assurances are mandatory. In
contributory parent categories, they are more onerous than for other categories.
In addition, the assurer must arrange payment of a social security bond (see
Chapter 4 at 4.6.1).

5.3 Spouse and Interdependency visas

In providing visas for life partners, the legislation provides for onshore and off-
shore visa categories that take into account engaged couples, de jure and de facto
spouses and same sex partners. The relevant visas are as follow:
Partner (Migrant) (Class BC)6

Subclass 100 (Spouse)7

Subclass 110 (Interdependency)8

6 Sch. 1 Item 1129.
7 ibid.
8 ibid.
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Partner (Residence) (Class BS)9

Subclass 801(Spouse)10

Subclass 814 (Interdependency)11

Partner (Provisional) (Class UF)12

Subclass 309 (Spouse (Provisional))13

Subclass 310 (Interdependency (Provisional))14

Partner (Temporary) (Class UK)
Subclass 820 (Spouse)15

Subclass 826 (Interdependency)16

Prospective Marriage (Temporary) (Class TO)17

Subclass 300 (Prospective Marriage)18

Applications for spouse and interdependency visas have more or less the same
criteria and procedures. One point of departure is that the latter are subject to
capping provisions whereas spouse visas are exempt from capping.

The following commentary largely addresses the law as it relates to spouse visa
applications but insofar as it discusses the assessment of the relationship between
the applicant and sponsor and the domestic violence provisions, it applies equally
to interdependent relationships, unless there is an expression to the contrary or
differences are apparent from the context.

In each visa category, there is some restriction on sponsors who have spon-
sored a previous applicant, although the restriction can be waived in compelling
circumstances.19 Provided there is no such restriction, the applicant applies for
permanent residence at the outset but, if successful, is first granted a temporary
visa that permits him/her to reside in Australia until the permanent visa appli-
cation is determined. That final consideration is not given until two years have
expired after the initial application was lodged and success is contingent on the
relationship continuing, with exceptions where the sponsor has passed away and
for victims of domestic violence. In spouse cases, there is an added exception
where the relationship has ended but there is a dependent child involved with
whom the applicant has a legal relationship. In addition, the two year period can
be abridged for people in a long-term relationship, defined in Regulation 1.03
as:

9 Sch. 1 Item 1124B.
10 ibid.
11 ibid.
12 Sch. 1 Item 1220A.
13 ibid.
14 ibid.
15 ibid.
16 ibid.
17 Sch. 1 Item 1215.
18 ibid. The visa subclass 831 (prospective marriage spouse) is for persons who have entered Australia
holding a Prospective Marriage visa (subclass 300) and who have married the person who sponsored them
for entry in Australia.That visa is available only if the visa 300 application was made before 1 November 1996:
see Schedule 1 item 1115(3)(c).
19 Reg. 1.20J(1) and (2).
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a relationship between the applicant and another person, each as the spouse of the
other, that has continued:
(a) if there is a dependent child (other than a step-child) of both the applicant and the

other person – for not less than 2 years; or
(b) in any other case – for not less than 5 years.

In that case, part 801.221(6A) allows a visa 801 to be granted within the two-
year period provided the couple were already in a long-term spouse relationship
when the application was made. Similar provisions apply for the interdependency
permanent residence visa,20 although there is no provision in the latter definition
of long term interdependent relationship for dependent children.

In order to satisfy a decision-maker that a spouse relationship exists, the appli-
cant must demonstrate that:
● the marriage is recognised as valid for the purpose of the Act: Regulation

1.15A (1A)(a);
● the couple have a mutual commitment to each other as husband and wife:

Regulation 1.15A (1A)(b)(i);
● the relationship is genuine and continuing: Regulation 1.15A(1A)(b)(ii);
● they do not live apart on a permanent basis: Regulation 1.15A(1A)

(b)(iii)(B); and
● they are in a married relationship having regard to all the circumstances of

the relationship: Regulation 1.15A(3).

Similar requirements apply to de facto and interdependent relationships. While
de jure spouses rely on a formal marriage, de facto and interdependent applicants
must demonstrate that they have lived together for at least the twelve months
before the time the application is lodged, unless they can demonstrate compelling
and compassionate circumstances warranting an abridgement of that period. In
that regard, PAM states:

In assessing whether there are compelling and compassionate circumstances, decision
makers are to take into account the circumstances which the Minister considered to
be compelling and compassionate, namely that such circumstances include but are not
limited to applicants who have a dependent child of the relationship.21

There is a further exception to the twelve-month rule that is available to holders
of humanitarian visas who had informed DIMIA of their de facto relationship
prior to the grant of that visa.22

In regard to valid marriages, section 12 of the Migration Act provides, in effect,
that marriages recognised under the Marriage Act 1961 are recognised for the
purposes of the Migration Act. Marriages that are solemnised and recognised
under foreign laws are generally recognised under the Marriage Act 1961 (subject
to: real consent being given by both spouses; neither partner already being in

20 Sch. 2, subclause 814.221(5A) and Reg. 1.03.
21 PAM 3: Div.1.2/Reg.1.15A, section 35.3.
22 Reg. 1.15A(2A).
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a valid marriage with another party; the spouses are not within a prohibited
relationship; and spouses being of marriageable age).

There is no legal requirement that love or romance are a necessary compo-
nent of a genuine marriage23 and the departmental policy guidelines make pro-
vision for arranged, proxy and customary marriages that are more prevalent out-
side Australia. The PAM24 informs decision-makers that, in the case of arranged
marriages:

14.1. The fact that a marriage may have been arranged by relatives, friends or brokers
does not affect recognition of the marriage (under the Marriage Act or migration
law) unless one of the parties has not given ‘real consent’ to the marriage . . .

While an arranged marriage may be recognised under migration law, officers are
expected to take particular care in assessing whether the marital relationship meets reg-
ulation 1.15A(1A)(b)(i) and 1.15A(1A)(b)(ii) requirements (i.e. a genuine, on-going,
mutually-exclusive marital relationship).

In cases of marriage by proxy, the stated policy is that:

15.1. . . . the law of the country where the marriage was solemnized (i.e. where the
marriage celebrant authorised the marriage) permits consent to be given by
proxy; and the marriage was solemnized in accordance with that law; and both
parties gave real consent to the marriage.

In respect of customary marriages, the policy requirements are:

16.1. Marriages solemnized (in or outside Australia) in accordance with customary or
religious practices may not necessarily be recognised as valid under the laws of
the county where the ceremony was performed. If not recognised as valid, the
relationship should be assessed against regulation 1.15A(2) ‘de facto relation-
ship’ provisions.

Integral to the definition of ‘spouse’ is a requirement that each party has given
real consent to the relationship and that the visa applicant and sponsor ‘have
a mutual commitment to a shared life as husband and wife to the exclusion of
all others’ and that ‘the relationship between them is genuine and continuing’.
That requirement has its genesis in section 5 of the Marriage Act 1961 where
marriage is defined as ‘the union of a man and a woman to the exclusion of all
others, voluntarily entered into for life’. It has been adopted and adapted by the
Federal Court, and is established in the test set out in the leading joint judgment
of the Full Court in Minister for Immigration, Local Government and Ethnic Affairs
v Dhillon,25 where the Court stated:

The primary judge referred in his reasons to the concept of marriage in Australian
law, citing the remarks of Street CJ in R v. Cahill (1978) 2 NSWLR 453 at p 458. As
his Honour there pointed out, people enter marriages with a variety of purposes and

23 R v Cahill (1978) 2 NSWLR 453 at p. 458.
24 PAM 3: Div.1.2/reg.1.15A.
25 (Northrop, Wilcox and French JJ), 8 May 1990, No. WAG 26 of 1989 FED No. 200 (published on AustLII
Federal Court decisions data base).
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motives, hopes and anticipations, so that it is not possible to classify some purposes etc,
as according to what may be described as ‘community expectations’. It is not necessarily
inconsistent with a genuine marriage relationship that it was entered into by one or
both parties with a view to material benefit or advancement, as for example, with the
hope of becoming eligible to reside in a particular country. The true test, we would
suggest the only test, is whether at the time at which the matter has to be decided it
can be said that the parties have a mutual commitment to a shared life as husband and
wife to the exclusion of others.26

There are many considerations that go to an assessment of the genuineness of a
marriage. In the case of SimpsonvtheMinisterforImmigrationandEthnicAffairs,27

the Court considered the significance of the sexual relationship between spouses
in a case where the spouses had given conflicting accounts of the frequency of
their sexual activity. In arriving at a conclusion that the decision-maker had not
made an error of law in finding the marriage was not genuine partly on the basis
of the conflicting evidence of the spouses, the Court held:

It was not determinative for an ultimate finding of ‘genuine, continuing relationship’
that the parties either had sex on one occasion or on frequent occasions in the four weeks
they were together. Marriage relationships can be genuine and continuing whether
the spouses have frequent sex, little sex, or no sex at all. It would be wrong, and an
error of law, to presuppose some standard of frequency of sexual contact and use that
as a criterion to determine whether or not a marriage relationship was genuine and
continuing.28

That case has also been cited as authority for the proposition that evidence that
post-dates the application date may, in appropriate circumstances, be taken into
account in assessing whether or not there was a genuine marriage at the date of
the application. The Court found:

Events which occurred after 27 September 1991 [the application date] may bear on the
question as to whether there was a genuine, continuing relationship at that date. One
such event is the lack of communication between the spouses about a major misfortune.
The weight to be put on such a circumstance is a matter for the decision-maker. The
fact that Mr Simpson told his wife that he was in hospital but not the exact nature and
cause of his disablement may tend to show there was no existing genuine, continuing
relationship between them and accordingly there had not been such a relationship on
27 September 1991 – there being no intervening event to suggest the disruption of
a genuine, continuing relationship at the earlier date. On the other hand, this non-
disclosure may be explicable on human grounds of reticence or embarrassment on Mr
Simpson’s part. But those considerations are questions of fact for the decision-maker.
It cannot be said as a matter of law that the circumstances of the accident and the
applicants’ communication about it were irrelevant to the particular decision-making
function.29

26 ibid. at [10].
27 Heerey J, 29 July 1994, No. G717 of 1993 FED No. 591/94 (published on AustLII Federal Court decisions
data base).
28 ibid. at [17].
29 ibid. at [8].
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That finding is consonant with the finding of the Court in Bretag v Minister for
Immigration, Local Government and Ethnic Affairs30 where O’Loughlin J stated:

It is clear, of course, that the Tribunal was entitled to have regard to evidence that dealt
with the relationship between Mr Bretag and the applicant and between Mr Bretag
and Leanne subsequent to 28 January 1990 for the purposes of testing the claimed
relationship between the applicant and Mr Bretag as at that date and as at the date of
the application for [permanent residence] – 7 February 1990. But the evidence of the
subsequent history is only relevant so long as it ‘tends logically to show the existence or
non-existence of facts relevant to the issue to be determined’: Minister for Immigration
and Ethnic Affairs v Pochi (1980) 4 ALD 139 at p. 160 per Deane J.31

Since then, the considerations that go into testing whether or not a relationship is
genuine and continuing have been incorporated into the Migration Regulations
1994. In assessing the relationship, Regulation 15A(3) obliges the Minister to
‘. . . have regard to all of the circumstances of the relationship, including, in
particular . . .’ various specified circumstances relating to (a) the financial aspects;
(b) the nature of the household; (c) the social aspects; and (d) the nature of
the persons’ commitment to each other. Regulation 1.15A(5) emphasises the
significance of cohabitation in providing that:

If two persons have been living together at the same address for 6 months or longer, that
fact is to be taken to be strong evidence that the relationship is genuine and continuing,
but a relationship of shorter duration is not to be taken not to be genuine and continuing
only for that reason.

The importance of Regulations 1.15A(3) and (5) was addressed by the Full
Federal Court in MIMA v Asif.32 In that case the decision-maker was found to
be biased largely because he failed to take into account information from third
parties, relying on his conclusion that the applicant was not truthful. The Court
noted that:

22. . . . reg 1.15A(3) identifies classes of evidence from sources other than the appli-
cant which are logically relevant to proving his state of mind on those issues and
compels the decision-maker to have regard to such classes of evidence: sub-reg (3)
provides that, ‘in forming an opinion for the purposes of par 1(b) . . . in relation to
an application for a visa of sub-class . . . 820 . . . , the Minister must have regard to
all the circumstances of the relationship including, in particular . . .’, the various
considerations set out in that sub-regulation.

23. In the context of this case, reg 1.15A(5) is also worthy of note. The respondent
married his wife on 4 November 1995. At the date of the initial decision refusing
his visa, the marriage had lasted over two years. At the date the Tribunal gave its
decision . . . the marriage had lasted three and a half years. The ordinary approach
to fact finding would suggest that the longer a marriage has in fact continued, the
more ready will a decision-maker charged with the task of assessing whether

30 29 November 1991, No. S G72 of 1991 FED No. 755 (published on AustLII Federal Court decisions data
base).
31 ibid. at [12].
32 [2000] FCA 228 (7 March 2000).
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it was a genuine one from its outset be to draw that conclusion. It is exactly
that approach to proof of the issue in reg 1.15A(1)(b) of genuine and continuing
relationship between visa applicant and spouse that is implicit in reg 1.15A(5).
This sub-regulation creates something in the nature of a statutory presumption
of the existence of a genuine marital relationship between the visa applicant and
spouse, where they have cohabited for at least six months: such cohabitation is
taken to be ‘strong evidence’ that the relationship is genuine and continuing. This
sub-regulation is so worded as to suggest that where the decision-maker has to
decide whether a genuine marital relationship existed between a visa applicant
and spouse who were together at a particular date, if at the time the question arises
for determination the applicant and spouse have been together for six months (or
more) that is to be taken as strong evidence that they were in a genuine and
continuing relationship at the relevant date.

Subsequently, in Nassouh v MIMA33 the Federal Court clearly confirmed that
Regulation 1.15A(3) sets out mandatory considerations for decision-makers in
forming an opinion as to whether a married relationship or de facto relationship
exists between two persons. It does not follow that that list of considerations is
exhaustive and decision makers must consider other circumstances brought to
notice by the applicant and/or sponsor pursuant to section 54 of the Act, which
requires that the Minister consider all of the information in the application. That
is reflected in policy requirement:

5.1 . . . either by law or under policy, officers must have regard to regulation 1.15A(3)
when assessing regulation 1.15A(1A)(b) requirements and consider all the cir-
cumstances of the relationship, in particular but not limited to the factors listed in
regulation 1.15A(3).34

PAM goes on to provide evidentiary guidelines for assessment. They are also
useful in providing some sort of guidance for applicants, sponsors and witnesses
who make declarations on behalf of the applicant, about the type of information
that could be included in statements that decision-makers consider to be relevant.

37. Financial aspects:
reg. 1.15A(3)(a)
Examples of major assets would include but are not restricted to:
• joint loan agreements for real estate (including residential property and leases),

cars, major household appliances
• investments, trusts etc.
• operating joint bank accounts. Evidence that the accounts have been operating

with reasonable frequency for a reasonable period of time would need to be
considered.

38. Nature of the household
reg. 1.15A(3)(b)
The living arrangements may be evidenced by (but is not restricted to):

33 [2000] FCA 788 (14 June 2000).
34 PAM 3: Div.1.2/reg.1.15A.



FAMILY AND INTERDEPENDENCY MIGRATION 61

• joint residential receipts
• joint utilities accounts (electricity, gas, telephone)
• correspondence addressed to either or both parties at the same address.

39. Social aspects
reg. 1.15A(3)(c)
Officers may be satisfied on the basis of some or all of the following:
• indications that the relationship has been declared to other government bodies

and commercial/public institutions and authorities and acceptance of these
declarations by these bodies

• statements of parents, family members, relatives, friends and other interested
parties. Statements in the form of statutory declarations are preferred as, under
policy, they carry more weight

• joint membership of organisations or groups, documentary evidence of joint
participation in sporting, social or other activities and

• joint travel.
40. The nature of the commitment

reg. 1.15A(3)(d)
Officers should regard this as requiring an assessment of the degree of the parties’
commitment to each other, taking into account:
• knowledge of each other’s personal circumstances (this could include back-

ground and family situation which could be established at interview)
• intentions that the relationship will be long term – the extent to which the parties

have combined their affairs
• the terms of the parties’ wills, life insurance policies and/or superannuation

policies – policies in each other’s favour provide some evidence of an intention
that the relationship is permanent.

If parties who are (or until recently, were) living separately claim that their separation
is (or was) not permanent, officers need to consider their reasons for the (temporary)
separation.

There are exceptions to the success of a spouse or interdependency application
being contingent on a continuing relationship at the time of the final decision. For
offshore applicants (but not those applying in Australia), the relevant provisions
only apply if the applicant has already been granted a provisional visa. If that
visa has not yet been granted, the application will be refused once the changed
circumstances come to the decision-maker’s attention, regardless of the appli-
cant’s circumstances. On the other hand, if the exception provisions do apply,
the grant of permanent residence can be made before the expiry of the usual
two-year period.

The most common exception arises where the applicant and/or a dependent
child of the applicant and/or the sponsor has been the victim of domestic vio-
lence. The Regulations create some difficulty in the area of domestic violence
as they remove an assessment of the fact that violence has occurred from the
decision-maker to a ‘competent person’ (defined in a list of professionally qual-
ified health/social work/welfare practitioners in Regulation 1.21) and require
that statutory declarations by those persons have a particular content. That has
been the subject of some substantial judicial commentary. The policy aim of the
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Regulations was adverted to by Lindgren J stated in Doan v MIMA,35 where he
stated:

I have set the provisions out at some length in order to emphasise the concern of the
Regulations to ensure that a visa applicant should not enjoy the benefit of the subject
exception to the general requirement that there be a genuine and continuing married
relationship at the time of the decision unless the domestic violence directed against the
visa applicant by the spouse be sufficiently serious and be clearly proved, by appropriate
means, to have occurred.

In the Federal Court case of Du v Minister of Immigration and Multicultural
Affairs,36 Mathews J found that the regulations require that a competent per-
son express an opinion not only that past acts of violence have occurred, but also
an assessment of the state of mind of the alleged victim. Her Honour held:

The Regulations are in quite specific and peremptory terms. It is not sufficient com-
pliance, in my view, with these Regulations for a competent person simply to note the
consistency between a person’s presentation and their account of domestic violence,
or even the occurrence of domestic violence. The Regulations require that the compe-
tent person express an opinion in very specific terms, namely, as to whether relevant
domestic violence as defined in reg 1.23 has been suffered by a person.

This involves not only an opinion that past acts of violence have occurred but also
an assessment of the state of mind of the alleged victim. None of this has been complied
with here.

Sundberg J approved that proposition in Alin v Minister of Immigration and Mul-
ticultural Affairs.37 In Meroka v MIMA38 Ryan J, setting aside a decision of the
Tribunal, posited:

32. In my view, it is not sufficient for an applicant to adduce statutory declarations
from two ‘competent persons’ each of which recites the possession of an opinion
that relevant domestic violence has been suffered by the applicant. Regulation
1.26(f) imposes the additional requirement that each statutory declaration must
set out the evidence on which the competent person’s opinion is based. The only
purpose which can be imputed to the drafter who inserted that requirement is to
provide an opportunity for objective examination of the evidence on which the
opinion was based. Thus, if the competent person, in purporting to comply with
Reg 1.26(f), were to refer to ‘evidence’ which was quite unrelated to whether
relevant domestic violence had been suffered by the applicant, the alleged victim
could not be ‘taken’ pursuant to Reg 1.23 to have suffered domestic violence.

33. That is not to say that the Minister (or the Tribunal) can substitute for that of the
‘competent person’, his or its own opinion of whether domestic violence has been
suffered. Operation can be denied to Reg 1.23 only if the description of the nature
of the violence experienced or the evidence set out by the competent person is
incapable, as a matter of law, of affording a basis for an opinion that relevant

35 [2000] FCA 909 (6 July 2000) at [22].
36 [2000] FCA 1115 (2 August 2000) at [18–19].
37 [2002] FCA 979 (7 August 2002).
38 [2002] FCA 482 (19 April 2002).
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domestic violence has been suffered by an applicant and has been committed by
the person identified by the competent person as the perpetrator . . .

35. . . . the statement of opinion by a competent person will not cause the applicant
to be taken to have suffered domestic violence if the description of the nature
of the violence, or the evidence on which the express or implied statement of
opinion is said to be based, reveals that the competent person misconceived what
the definition required for the formation of the requisite opinion.

The operation of domestic violence regulatory provisions (in this case, subclause
801.221(6) relating to an onshore application) was described by Wilcox J in
Ibrahim v Minister for Immigration and Multicultural and Indigenous Affairs.39 His
Honour noted that the Member had correctly understood the findings of Ryan J
in Meroka v MIMA:40

36. . . . In particular, [the Member] appreciated that authority required him to refrain
from determining whether or not Mr Ibrahim had suffered domestic violence at the
hands of Ms Saleh; his task was only to determine the sufficiency of the statutory
declarations supplied by Mr Ibrahim; if there were statutory declarations by two
competent people that complied with the requirements of reg 1.26 (and a statutory
declaration by Mr Ibrahim under reg 1.25), that was enough.

37. . . . respectfully agree with Ryan J that this is what is intended by the Regulations.
It leads to a curious result. The statutory declarations of the competent persons
must state the competent person’s opinion that relevant domestic violence has
been suffered by the visa applicant (reg 1.26(c) and (d)) and must name the
person who, in the competent person’s opinion, is the perpetrator of the violence
(reg 1.26(e)). However, once that is done, it seems immaterial if these opinions are
based entirely on statements made to the competent person by the visa applicant
or they lack any apparent credibility.

Justice Wilcox then went on to state:

40. The regulatory regime is a triumph of form over substance. Paragraph 801.221(6)
creates an exception to the general rule that an application for a subclass 801 visa
must continue to be supported by the applicant’s spouse. It does so, no doubt,
on the humanitarian ground that it would further victimise a victim of domes-
tic violence if a breakdown of the spousal relationship, which may be the result
of, or associated with, the domestic violence, thereby disqualified the victim from
obtaining the visa to which she or he would otherwise have been entitled. However,
although the relevant exception is expressed in para 801.221(6)(c) by reference
to a factual situation (‘has suffered domestic violence committed by the nominat-
ing spouse’), Division 1.5 of the Regulations precludes the visa decision-maker
investigating the facts. If the appropriate statutory declarations are provided by
the visa applicant, domestic violence ‘is taken’ to have been suffered by the visa
applicant at the hands of the nominating spouse, even if the opinions stated in the
statutory declarations lack any discernible cogency. If the visa applicant fails to

39 [2002] FCA 1279 (18 October 2002).
40 [2002] FCA 482 (19 April 2002).
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obtain appropriate statutory declarations, by the required two competent persons,
the visa application has to be refused. This is so even if the decision-maker is totally
satisfied that the applicant has suffered domestic violence at the hands of his or
her spouse.

The effect of the domestic violence provisions, taking into account the statutory
interpretations of the Federal Court, is set out in many MRT decisions, including
that of Cerff, Stephen Cyril,41 where the Member stated:

32. The domestic violence provisions require that the visa applicant would have con-
tinued to meet the requirements of subclause 801.211(2), (3), (4), (5) or (6) that
he met at time of application except that the relationship is no longer continuing,
and he has suffered domestic violence committed by the nominator.

33. Division 1.5 contains special provisions relating to domestic violence. Regulations
1.21 to 1.23 define relevant terms and set out when a person is taken to have
suffered domestic violence.

34. The domestic violence provisions are extremely broad. All that is required of a
person claiming domestic violence is the evidence of a kind referred to in Migration
Regulation 1.23 and 1.24. Regulation 1.26 deals with statutory declaration made
by competent persons.

35. The effect of regulation 1.23 is that once this evidence is produced there is no
scope in the Regulations for any further inquiries. The Tribunal is not within power
to examine the circumstances that lead to the events that are said to constitute
domestic violence. The Tribunal’s assessment in the matter under review is there-
fore limited to whether statutory declarations were made by ‘competent persons’
as defined and whether the statutory declarations conform to the requirements
prescribed by the regulations.

36. A statutory declaration under regulation 1.26 must be made by a competent person
and must set out the basis of the competent person’s claim to be a competent person
for the purposes of Division 1.5. It must state that, in the competent person’s opin-
ion, relevant domestic violence (within the meaning of paragraph 1.23(2)(b))
has been suffered by a person. It must name the persons who, in the opinion of the
competent person, has suffered and committed that relevant domestic violence.
It must set out the evidence on which the competent person’s opinion is based.
Competent persons are defined in regulation 1.21.

There are further exceptions to the requirement that the spouse relationship
be continuing at the time of the final decision. Again, they are not applicable to
offshore applicants whose application for a provisional visa has not been finalised.
The death of the sponsor is one of those exceptions but does not automatically
result in the application being approved. In such cases, the visa applicant must
show that the relationship was genuine and continuing at the time of death and
would have continued but for the death of the sponsor. In those circumstances,
decision-makers will take into account the relevant considerations that apply to

41 [2003] MRTA 4549 (30 June 2003).
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assessing the nature of the relationship at that time. In addition, in regard to the
applicant forming a new relationship, the relevant PAM42 states:

It is policy that applicants cannot satisfy this criterion if they have since formed a new
spouse relationship (de jure or de facto). In other words, they are taken to no longer
satisfy the 820.211 criterion that requires the decision maker to be satisfied that the
applicant would have continued to be the spouse of the sponsoring spouse.

The widowed partner also needs to demonstrate that he/she ‘has developed close
business, cultural or personal ties in Australia’. In that regard, PAM43 sets out
the policy guidelines, which have a seemingly low threshold, such as property
ownership, membership and participation in or contribution to arts, literature,
music or cultural groups, regular and ongoing contact with relatives or close
friends. Nevertheless, those requirements may still present significant difficulties
for newcomers to Australia.

A further exception to the requirement that relationships be ongoing applies
in spouse cases where the relationship has ceased but the applicant has formal
legal rights or obligations in regard to a child.44

5.4 Other family visa categories

The following commentary seeks only to address significant criteria that are
peculiar to each subclass of visa.

5.4.1 Children

Visas for children are divided into three categories: those for applicants ordinarily
regarded as children of the visa applicant who is sponsoring them, including
stepchildren and children previously adopted; children adopted by an Australian
citizen or permanent resident after the sponsor obtained citizenship or residence;
and orphan relatives. The relevant visa classes are:
Child (Migrant) (Class AH)45

Subclass 101 (Child)46

Subclass 102 (Adoption)47

Subclass 117 (Orphan Relative)48

Child (Residence) (Class BT)49

Subclass 802 (Child)50

Subclass 837 (Orphan Relative)51

42 PAM 3: Sch. 2 Visa 820, section 10.4.
43 PAM 3: Sch. 2 Visa 820, section 10.5.
44 Sch. 2 subclause 820.221(3)(b)(ii).
45 Sch. 1 Item 1108.
46 ibid.
47 ibid.
48 ibid.
49 Sch. 1 Item 1108A.
50 ibid.
51 ibid.
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5.4.1.1 Child (subclasses 101 and 802)

Applicants for a child visa can be a natural child or a stepchild or an adopted
child and all must meet the definition of ‘dependent child’ (R.1.03). That is,
they must be children (i) under eighteen; or (ii) children eighteen and over52

who are still dependent; or (iii) children eighteen and over who have a dis-
ability that incapacitates them for work due to the total or partial loss of the
child’s bodily or mental functions. Sponsors must demonstrate that they have the
legal right or consent of others with the right to determine where the applicant
lives.53 Dependent children cannot be married, engaged or in full-time employ-
ment. If they are over eighteen, they must have been undertaking a full-time
course of study.54 Under Regulation 1.03 there is no test for dependency for minor
children but children over eighteen and still claimed to be dependent must meet
the definition of ‘dependent’ in Regulation 1.05A. In essence, that requires that
they are financially reliant on the sponsoring parent for basic needs.

Adult children with a disability that incapacitates them for work meet the
definition of dependent child for that reason. However, adult or minor children
with a disability will most likely encounter problems meeting the health criteria
(see 4.5 previous chapter). In such circumstances, applicants for a child visa are
entitled to seek a health waiver55 on the basis that granting the visa is unlikely
to result in undue cost to the Australian community or undue prejudice to the
access to health care or community services of an Australian citizen or permanent
resident.

5.4.1.2 Adoption (subclasses 102 and 802)

A child who has been adopted and was a member of the sponsor’s family unit
before the sponsor became a permanent resident is sponsored for a child visa.
Children adopted after the sponsor became a permanent resident must apply for
an adoption visa (102) if they are offshore. For onshore applicants, adoption falls
within the child subclass 802 visa.56

All adoptions must be approved by the relevant overseas authorities and recog-
nised under Australian law. The overseas authorities must also approve the depar-
ture of the child for the purpose of custody and adoption by the Australian sponsor
parent. The definition of ‘adoption’ in Regulation 1.04 provides that adoptions
can be formal or customary although in the latter case DIMIA warns decision-
makers that ‘. . . . it is extremely rare for a customary adoption to sever the legal
ties between the child and their biological parents, the biological parent will
almost always retain custody rights in respect of a customarily adopted child’.57

That undermines the requirement that the adopter has a parental role and
parental rights. The definition also requires that the adoption takes place before

52 Limited to 25 years old by subclause 101.211(1)(b).
53 Sch. 4, criterion 4017.
54 Sch. 2, subclause 101.213(1)(c).
55 Sch. 4, criterion 4007(2).
56 Sch. 2, subclause 802.213.
57 PAM 3: Div.1.2/reg.1.04, Adoption, section 13.1.
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the child reaches eighteen years old. Thus, if the child was older, the adoption
will not be recognised as such for the purposes of migration law.

The issue of adoption most frequently arises in assessing whether ‘adopted’
children are members of a primary applicant’s family unit. The fact that formal
adoption is theoretically available does not exclude the possibility that a child
might have been adopted by custom. In the MRT matter of SAM, Sophy,58 the
Tribunal set out the relevant claims as follows:

34. The parties claim that although legal adoption was available in Cambodia when
the primary visa applicant assumed responsibility for the secondary visa applicants
in 1996, the practice in the villages was not to make legal arrangements, because
the only important issue was that someone would care for orphaned children.
They claimed that the secondary visa applicants had no other relatives to care for
them, that the primary visa applicant had been living in their father’s house since
before they were born, and that he agreed to care for them before their father died
from Malaria in 1996. The parties stated that the primary visa applicant and the
secondary visa applicants all lived with Thoen Thoek until the review applicant
travelled to Cambodia in 1999, and then the children remained with Thoen Thoek
only during the school week. They stated that the children cooked their own simple
meals whilst staying with Thoen Thoek in 1999 and the review applicant cooked
for them when they stayed at the farm with the primary visa applicant. The review
applicant stated that this arrangement meant that the primary visa applicant did
not need to give Thoen Thoek any money for the children’s care.

35. The review applicant stated that the primary visa applicant continues to be per-
sonally and financially responsible for the secondary visa applicants, which results
in some detriment to herself and their Australian child because he will need to
visit them regularly and send more money than they can afford to spare whilst she
is not working.

The Member then considered the evidence provided by the primary applicant in
the context of the definition of adoption and found:

37. The Tribunal takes into account the evidence provided by the parties, most par-
ticularly the evidence given by the review applicant at the Tribunal hearing. The
Tribunal accepts that, although formal adoption would have been available in
Cambodia after the primary visa applicant assumed responsibility for the sec-
ondary visa applicants, local practice in his village in Battambang Province was
not to make any formal arrangements. The Tribunal also accepts that the sec-
ondary visa applicants have no other relatives in Cambodia to care for them, that
the arrangement with Thoen Thoek was a logical and practical solution to the
primary visa applicant’s childcare problems after his foster father died, and that
their placement with Mr Hok is no longer suitable. The Tribunal finds that there
are no other parental figures in the secondary visa applicants’ lives, and accepts
that the arrangements for the children’s care by Thoen Thoek and by Mr Hok have
been made on behalf of the primary visa applicant as foster care placements only.

38. The Tribunal finds that the primary visa applicant customarily adopted the sec-
ondary visa applicants when he assumed parental care for the then five and seven
year old children after the death of their natural father in 1996.

58 [2004] MRTA 475 (29 January 2004).
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For countries that are party to the Convention on Protection of Children and
Cooperation in Respect of Intercountry Adoption (the Adoption Convention)
or have a bilateral adoption agreement with Australia, arrangements for adop-
tion are made through the relevant state welfare authorities in Australia that
have responsibility for adoption. Among other things, those authorities approve
prospective adoptive parents. As a matter of policy, they do not permit prospective
adoptive parents to choose a particular child. Rather, they approve prospective
parents on the basis that they will be allocated a child by one of the agencies
approved under the auspices of the Adoption Convention or bilateral agreement.

The Federal Court has discussed the policy reasons in regard to adoption in the
matter of EC v Minister for Immigration and Multicultural and Indigenous Affairs.59

In that case, the sponsoring Australian relatives were both Australian citizens,
living in Australia, and had adopted the child by a Court order of the Vanuatu
Supreme Court issue in April 2003. They sought a Child (Migrant) (Class AH)
visa in July 2003. That class includes the subclasses of Child (101), Adoption
(102) and Orphan Relative (117). Kenny J recorded:

13. . . . the Tribunal found (and it is not disputed) that the adopted child could not
satisfy subclause 101.211(1)(c), because she was neither the ‘natural child’ or
‘step-child’ of the adoptive parents . . . nor had she been adopted by a person who
satisfied the description in par (ii), since her adoptive parents were Australian
citizens at the time of her adoption. . . . . .

14. The Tribunal also found (and it is no longer disputed) that the adopted child
could not meet the criteria in subclause 102.211(2) because, at the time of appli-
cation, neither of the adoptive parents had been residing overseas for more than
12 months. . . . .

In considering an argument that the applicant met the criteria for an adoption
visa (102) her Honour observed:

31. In Australia, the laws of the respective States and Territories make provision for
foreign and inter-country adoptions, although the Commonwealth is also nec-
essarily involved because of the obligations it has assumed under international
instruments and its other responsibilities, including those with respect to immi-
gration.

32. Broadly speaking, the States and Territories have similar regimes with respect to
foreign adoptions. . . .

The State and Territory ‘twelve month’ residence provisions are reflected in
subclause 102.211(2) of Sch 2 of the Regulations.

33. . . . The criteria in clause 102.211(3) and (4) of Sch 2 of the Regulations reflect
the Commonwealth’s recognition of the arrangements made by the States and
Territories with respect to inter-country adoptions, as well as its international
responsibilities.

34. The need to regulate inter-country adoptions in order to protect children is recog-
nised by international instruments to which Australia has subscribed. The Adop-
tion Convention, which entered into force for Australia on 1 December 1998, and

59 [2004] FCA 978 (29 July 2004).
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the United Nations Convention on the Rights of the Child, which entered into
force for Australia on 16 January 1991 (see art 21), recognise that, although inter-
country adoption may provide a child with the benefit of a permanent family where
none is available in his or her birth country, inter-country adoption may also give
scope for trafficking in children and create conditions for their abandonment: . . .
amongst other things, the Adoption Convention defines internationally agreed
minimum standards for inter-country adoption.

35. Some of the relevant criteria for a subclass 102 (Adoption) visa were introduced
in response to Australia’s adoption of the Adoption Convention. . . .

36. Other criteria for a subclass 102 (Adoption) visa also reflect the Commonwealth’s
recognition of the need to regulate inter-country adoptions in order to protect the
interests of children who may be affected by such adoptions. In summary, the State,
Territory and Commonwealth legislative provisions that deal with inter-country
adoptions recognise that arrangements for such adoptions should be such as to
ensure that the adoption is in the best interests of the child.

In considering the fact that the applicant had been adopted a few months before
the application was made and the ensuing argument that the parents were there-
fore a ‘relative’ for the purpose of sponsoring an orphan relative (see below), the
Court found:

37. If it were possible for a person to become a ‘relative’ or ‘Australian relative’ merely
by obtaining an adoption order in a foreign jurisdiction and, by this means, to fulfil
the condition in clause 117.211(b), the visa provisions that are designed to assist
in the regulation of inter-country adoptions could be readily circumvented. I reject
the applicant’s submission that reg 1.14(c) would safeguard the best interests of
a child in a manner equivalent to the more stringent criteria for a subclass 102
(Adoption) visa.

In cases where the state welfare authorities are not involved, sponsors must
have lived overseas for at least twelve months before lodging the application
for the child they have adopted, and they must demonstrate that they did not
live overseas for the purpose of circumventing the requirements for entry to
Australia of adopted children. That twelve-month period can be abridged for
onshore applications because of compelling or compassionate circumstances,60

although PAM does not provide guidance for what those particular circumstances
might be.

5.4.1.3 Orphan relative (subclasses 117 and 837)

‘Orphan relative’ is defined in Regulation 1.14. The person must be a ‘relative’ of
the sponsor (see 5.2, above), unmarried and under eighteen years old, and cannot
be cared for by either parent because each of them is either dead, permanently
incapacitated or of unknown whereabouts. It must also be in the best interests of
the applicant to grant the visa. PAM61 states: ‘The child is not an orphan relative
if there is at least one parent alive whose whereabouts are known and who is not

60 Sch. 2, subclause 802.213(5)(b)(ii).
61 PAM 3: Div.1.2/reg.1.14.
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permanently incapacitated.’ It is not sufficient that the parents are unwilling to
care for the child or have relinquished custody to the Australian relative if they
have the capacity to care for the child. In some circumstances, it may be more
appropriate to apply for this visa rather than an adoption visa.

The Federal Court has considered the interpretation of orphan relative in EC
v Minister for Immigration and Multicultural and Indigenous Affairs.62 The MRT
Member had found that the application must fail as: ‘the “Australian relative”
link to the visa applicant under clause 117.211 in this case must exist other than
as a consequence of the adoption . . .’. In respect of the argument that the MRT
Member was mistaken in finding that the applicant did not meet the definition
of orphan relative for that reason, the Court noted:

26. As counsel for the applicant acknowledged, the adopted child in this case can-
not satisfy clause 117.211(a) because she cannot satisfy the definition of ‘orphan
relative’ in reg 1.14. As already noted, it was her contention that the adopted child
satisfies clause 117.211(b) since she was not an orphan relative ‘only because’
the sponsoring Australian relative had adopted her. The submission was that the
adopted child could not satisfy the definition of ‘orphan relative’ in reg 1.14 ‘only
because’, following her adoption, she could not satisfy paragraph (b) of this defi-
nition since her adoptive parents, who were within the definition of ‘parent’ in reg
1.03, were not dead, permanently incapacitated or of unknown whereabouts.

27. I reject this submission. It is not correct to say that the adopted child is not an
orphan relative ‘only because’ she has been adopted. If the applicant and his wife
had not adopted her, then she would have no relevant relationship with them.
When clause 117.211(b) is read with clause 117.211(a), the meaning of clause
117.211(b) is patent. Clause 117.211(b) applies where the visa applicant would be
‘an orphan relative of an Australian relative of the applicant’ if he or she had not
been adopted by that Australian relative. The adopted child would not have been
an ‘orphan relative’ of either the adoptive parent but for her adoption, because,
but for her adoption, she would not be ‘a relative’ of either of them and could not
satisfy reg 1.14(a)(iii).

29. . . . paragraph (b) of clause 117.211 provides for the situation where an adoption
prevents a person satisfying the definition of ‘orphan relative’ and not for the cir-
cumstance where an adoption enables a person to satisfy the definition of ‘relative’
but not ‘orphan relative’.

30. Further, the construction for which the applicant contends would defeat the
object of the provisions for subclass 102 (Adoption) visas, which form part of the
Commonwealth, State and Territory arrangements for foreign and inter-country
adoptions.

5.4.2 Parents

The quota for parent visas is small compared with the number of applications and
therefore there is a long waiting list. However, some provision is made to have an
application expedited if the applicant is willing to contribute to potential health

62 [2004] FCA 978 per Kenny J.
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and welfare costs. In addition, onshore applicants must reach an age eligibility
threshold before they can successfully meet the criteria. The relevant visa classes
are:
Parent (Migrant) (Class AX)63

Subclass 103 (Parent)64

Aged Parent (Residence) (Class BP)65

Subclass 804 (Aged Parent)66

Contributory Parent (Migrant) (Class CA)67

Subclass 143 (Contributory Parent)68

Contributory Aged Parent (Residence) (Class DG)69

Subclass 864 (Aged Parent)70

Contributory Parent (Temporary) (Class UT)71

Subclass 173 (Contributory Parent (Temporary))72

Contributory Aged Parent (Temporary) (Class UU)73

Subclass 884 (Contributory Aged Parent (Temporary))74

Designated Parent (Migrant) (Class BY)75

Subclass 118 (Designated Parent)76

Designated Parent (Residence) (Class BZ)77

Subclass 859 (Designated Parent)78

The category of visas for ‘Designated Parents’ (subclasses 118 and 859) are for
applicants for an Aged Parent visa (subclass 113 under now repealed legislation)
lodged between 1 November 1998 and 30 March 1999 and have a very restricted
application. Those categories are not discussed in this chapter.

Parent visas are contingent on a child/parent relationship. However, the mere
fact of a parental relationship with the sponsor is only a necessary but not a
sufficient requirement for success. Parents of sponsors cannot succeed in their
application unless they demonstrate that they pass the balance of family test,
defined in Regulation. 1.05. Parents in the non-contributory categories must
meet the test both at the time of application and at the time of decision, whereas
those in the contributory categories only need to meet it at the time of decision.
The definition has three basic, alternative tests: (i) all of the applicant’s chil-
dren are lawfully and permanently resident in Australia (or eligible New Zealand

63 Sch. 1 Item 1124.
64 ibid.
65 Sch. 1 Item 1124A.
66 ibid.
67 Sch. 1 Item 1130.
68 ibid.
69 Sch. 1 Item 1130A.
70 ibid.
71 Sch. 1 Item 1221.
72 ibid.
73 Sch. 1 Item 1221A.
74 ibid.
75 Sch. 1 Item 1111A.
76 ibid.
77 Item 1111B.
78 ibid.
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citizens); (ii) the applicant parent must have as many or more children perma-
nently resident in Australia than abroad; or (iii) more children are permanently
resident in Australia than in any single overseas country. Thus, children who are
citizens or have permanent resident status but live abroad are not counted as
Australian residents, nor are children who are not permanent residents but have
lived in Australia for a lengthy period.

For the purposes of the balance of family test, the applicant’s children include
those of a former spouse who were born before or during the former marriage.79

On the other hand, children who have been removed from the exclusive custody
of the applicant (other than in consequence of marriage) and certain children
registered as refugees or otherwise victims of human rights abuses and unable
to be reunited with the family in another country are not considered for the test.
As well, stepchildren who were eighteen years old when the parent applicant
became the spouse of that child’s parent are not taken into account if the applicant
is permanently separated or divorced from the child’s parent, or the latter is
deceased.

There are two major visa categories for parents of Australian residents or citi-
zens or eligible New Zealand citizens. They are the parent and contributory sub-
classes. To encourage applications for the contributory classes, the government
caps numbers available for the non-contributory classes at a much lower level
than the contributory classes. At the time of writing, there was approximately
a five-year wait in the queue of applicants for the non-contributory parent visa.
Those applicants have been screened and meet all of the substantive visa criteria
other than the provision of an assurance of support.

The salient distinction between the two major categories is that contributory
parents make significant contributions to potential health and income support
payments the government might need to meet, through means of high visa appli-
cation charges. Those charges are set out in Schedule 1, Items 1130 and 1130A.
In addition to the usual first instalment, there is a second instalment of $25,000.
The payments can be defrayed by the applicant first obtaining a temporary visa
that remains current for two years80 where the second instalment is $15,00081

and then paying $10,000 when the permanent visa is granted.
For offshore applicants,82 the parental relationship with the sponsor is a

threshold criterion. For onshore applicants83 an age threshold is added as the
applicant must also be an ‘aged parent’ – defined as ‘a parent who is old enough
to be granted an age pension under the Social Security Act 1991’.84 The child of
the applicant in all parent categories must be ‘settled’ in Australia.85

79 Regulation 1.05(1)(a) Migration Regulations 1994.
80 Subclass 173 if offshore and 884 if onshore.
81 Sch. 1, Items 1221 and 1221A.
82 Subclasses 103, 143 and 173.
83 Subclasses 804, 884 and 864.
84 Regulation 1.03, Migration Regulations 1994.
85 Regulation 1.03 defines ‘settled’ as meaning lawfully resident in Australia for a reasonable period. In this
subclass of visa, the policy guideline is two years.
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These categories permit non-blood relatives to sponsor applicants, so that
if the child sponsor of the parent cannot meet relevant sponsorship require-
ments, a settled spouse, close relative or guardian, or a community organisation,
can assume sponsorship obligations. All parent categories require that an assur-
ance of support be provided, as well as a bond for each applicant included in
the application, payable as a condition of the grant of the permanent visa.86

The assurance is for two years in the non-contributory categories and ten years
in the contributory categories, with correspondingly differential bonds.

5.4.3 Aged dependent relatives (subclasses 114 and 838)

As the visa name expresses, and according to the definition of the term in Regula-
tion 1.03, an aged dependent relative must be ‘dependent’ on the sponsor, ‘aged’
and a ‘relative’ of the sponsor.87 They must also be single, have been dependent
on the sponsor for a reasonable period and remain dependent, and the sponsor-
ing relative must be ‘settled’ or, alternatively, if the blood relative is not settled,
the settled, cohabiting spouse of the relative can be the sponsor.

The definition of dependent, discussed above, relates only to financial reliance
of the applicant on the sponsor. That is an issue of fact, determined on the evidence
provided by the applicant. In regard to what constitutes a ‘reasonable period’ for
the purposes of dependence, the policy guidelines provide a different ‘reasonable
period’ to the period that a sponsor is ‘settled’ for sponsorship purposes. PAM
states:

Under policy specific to this provision, a reasonable period is taken to be three years.

It is always open for officers to decide that dependency has existed for a ‘reasonable
period’, being less than 3 years, if otherwise satisfied that the applicant has received
from the Australian relative ongoing support (consistent with the policy guidelines
above on dependency).88

5.4.4 Remaining relatives (subclasses 115 and 835)

A remaining relative89 is the last relative outside of Australia of a parent, brother,
sister, step-parent, step-brother or step-sister of the applicant who is an Australian
citizen, an Australian permanent resident or an eligible New Zealand citizen and
is usually resident in Australia. There is a gloss on the definition that relates to
the definition of ‘overseas near relative’ defined in Regulation 1.15(2) as:
(a) a parent, brother, sister, step-parent, step-brother or step-sister of the appli-

cant or of the applicant’s spouse (if any); or
(b) a child (including a step-child) of the applicant or of the applicant’s spouse

(if any), being a child who:

86 For comments on assurances and bonds see Chapter 4 at 4.6.1.
87 All of those terms are defined in Regulation 1.03 and described earlier in this chapter.
88 PAM 3: Div.1.2/reg.1.03/Aged dependent relative, section 4.4.
89 Defined in Regulation 1.15.
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(i) has turned 18 and is not a dependent child of the applicant or of the
applicant’s spouse (if any); or

(ii) has not turned 18 and is not wholly or substantially in the daily care
and control of the applicant or of the applicant’s spouse (if any) –

other than a relative of that kind who:
(c) is an Australian citizen, an Australian permanent resident or an eligible

New Zealand citizen; and
(d) is usually resident in Australia.

If an applicant for a remaining relative visa or the applicant’s spouse have no
more than three ‘overseas near relatives’ and those that they do have usually
reside in third countries, those relatives do not count if there has not been any
contact between the applicant and/or the applicant’s spouse and the overseas
near relative/s for a reasonable period before the application.90

The definition has been changed in response to the Full Federal Court’s deci-
sion in Scargill v MIMIA.91 In that case, the Court considered what ‘usually resides’
meant in the definition as it existed when Mr Scargill made his application. It set
out the relevant facts:

He entered Australia on a temporary permit as a visitor, suggesting that at the time
of his entry he may not have had a firm intention to reside in the future in Australia.
However, after two-and-a-half months, he made an application for a visa [a Family
(Residence) Class AO visa] which assumes such an intention, and thereafter he lived
in Australia with his mother. Had the [Migration Review] Tribunal posed the question:
‘Where in that period was his place of abode, where was his home?’ the answer would
inevitably have been ‘in Australia at his mother’s place’, and the material before the
Tribunal indicated that his only intention was to remain living there.92

The Court referred to a High Court case in considering the meaning of a person’s
place of residence:

17. It is not contended by either party before this Court that the Tribunal erred in
formulating the test which should be applied to determine under reg 1.15(2)(a)
where the appellant ‘usually resides’. In Koitaki Para Rubber Estates Ltd v Federal
Commissioner of Taxation (1941) 64 CLR 241, to which the Tribunal referred,
Williams J, with whose reasons Rich ACJ and McTiernan J expressed agreement,
made the following observation that is pertinent to this case, at 249:

‘The place of residence of an individual is determined, not by the situation of some
business or property which he is carrying on or owns, but by reference to where he eats
and sleeps and has his settled or usual abode. If he maintains a home or homes he resides
in the locality or localities where it or they are situate, but he may also reside where he
habitually lives even if this is in hotels or on a yacht or some other place of abode: see
Halsbury’s Laws of England, 2nd ed., vol. 17, pp. 376, 377.’

It found that the correct legal test for usual residence involves considering two
essential factors: (i) the actual physical residence of the person, meaning where

90 Under policy, three years: PAM 3: Div.1.2/reg. 1.15, section 18.2.
91 [2003] FCAFC 111 (3 June 2003).
92 ibid. at [27].
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the person eats and sleeps and has their ‘settled or usual abode’; and (ii) whether
that person has the firm intention to reside in that country to make that their
usual home.93 In arriving at that conclusion, the Court also affirmed the findings
of Gummow J in Gauthiez v Minister for Immigration and Ethnic Affairs94 where
His Honour discounted Mr Gauthiez’ period of illegal residence in Australia as
being ‘usually resident’ on the basis that:

. . . the applicant cannot rely on his unlawful activities under the immigration law to
secure an advantage thereunder, by establishing his usual residence in Australia.95

Another common issue of contention is that of ‘contact’. It is not defined in the
legislation and was addressed in the decision of Bagus v MIMA96 where the Federal
Court held:

[contact] does not refer to physical contact, such as a meeting, but communication in
the sense of a social relationship. . . . . . Disqualification does not occur because of a
single instance of contact. What must be established is that there has been social contact
in a reasonable period prior to the application.97

Whitlam J also considered the meaning of ‘during’ as any relevant contact was
assessed ‘during a reasonable period’. His Honour found that:

I think that the natural meaning in the context of the word ‘during’ is that of ‘throughout
the continuance of.’ . . . [that] does not mean that there needs to be daily, weekly or
monthly communication or social intercourse of any particular frequency. Once it is
realised that contact does not mean physical encounters, the assessment of the contact
in a social sense is a matter for the decision-maker. The relevant considerations will
vary according to factors, such as the literacy and means of the individuals and the
social customs of various national groups.98

The relevant PAM99 now gives the following guidance on ‘contact’:

18.3. In assessing whether the applicant has (or has not had) contact with an ONR,
officers must have regard to the following (arising from various court rulings).
‘Contact’ does not mean ‘physical contact’ (such as a meeting) but rather commu-
nication in the sense of a social relationship. Non-social, unavoidable contact,
for example:
• for legal reasons such as the settling of a will, disposing of property or signing

documents or
• making contact with a relative at DIMIA’s request

should not be regarded as ‘contact’ for the purposes of this regulation.

93 ibid. at [21] and [27].
94 (1994) 53 FCR 512.
95 ibid. at 519.
96 Whitlam J, 31 May 1994, No. NG 873 of 1992 FED No 334/94 (published on AustLII Federal Court
decisions data base).
97 ibid. at [16]–[17].
98 ibid. at [21].
99 PAM 3: Div.1.2/reg. 1.15.
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That PAM (at 7.2) also discusses Regulation 1.15(1)(c)(i):

Regulation 1.15 prescribes several criteria to be met if an applicant is to be a remaining
relative. One of these – regulation 1.15(1)(c)(i) – is that if the applicant or the applicant’s
spouse (if any) has an ONR, the applicant and the applicant’s spouse (if any) must
usually reside in a country, not being Australia, other than the country in which that
ONR resides.

This criterion is not met, therefore, if the applicant or the applicant’s spouse usually
resides in Australia, irrespective of where the ONR resides (or if the ONR is usually
resident nowhere).

If it appears a possibility that the applicant might be usually resident in Australia,
officers must evaluate the evidence with considerable care, as any such finding would
disqualify such an applicant with ONRs from being a remaining relative.

There is some ambiguity and conflict between the findings of the Federal Court in
Scargill’s case100 and the policy guidelines of DIMIA, a point which has arisen in
some MRT decisions. For instance, in the matter of Solomon, Koppel,101 the presid-
ing Member recorded the applicant’s submissions about the impact of Scargill’s
case and then made his own comments:

28. The Tribunal notes that a detailed submission has been put to the Tribunal about
the applicationoftheregulationstothefactsof thiscase. Itarguesthat,basedonthe
Federal Court’s decision in Scargill’s case, the visa applicant is ‘usually resident’
in Australia. It is submitted that he is not excluded by this, as would appear to
be the case under the Departmental guidelines, because it is his ‘overseas near
relative’ who under the regulations must not usually reside in Australia, not, as
would appear from an initial ordinary and natural reading of the regulations (and
apparently the background policy behind them), the visa applicant himself.

29. The submission is premised on the Scargill decision being correctly decided, both
in terms of the meaning of the words ‘usually resident’ and ‘not being in Australia’,
and on the Departmental Guidelines being wrong insofar as they disentitle any
applicant who ‘usually resides’ in Australia from being a ‘remaining relative’, as
defined. The submission argues that the reasoning and outcome in Scargill should
be applied in a case such as the present, notwithstanding that the applicable reg-
ulations differs in some respects in wording from that applying in Scargill. The
argument put is that the wording in the present form of the regulations is suffi-
ciently similar to that in Scargill, so that the same ambiguity and problems arise
as previously. Therefore it is argued that the words ‘not being Australia’ must still
refer to the ‘overseas near relative’, being the review applicant’s father in this case,
with whom the visa applicant has not had any relevant contact. His father is not
usually resident in Australia and is taken to be resident in the UK by the Regula-
tions. It is argued that the visa applicant is ‘usually resident’ in Australia, which
is different from his ‘overseas near relative’, and that the regulation is therefore
satisfied . . .

31. The Tribunal is not convinced of the correctness of all aspects of the submission,
of the Scargill decision itself, or of the Departmental guidelines to the extent they
are based on Scargill in determining ‘usual residence’. However, in this case there

100 Above n 65.
101 [2004] MRTA 486 (29 January 2004).
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are aspects of the Guidelines that may be drawn upon in favour of the applicant,
without having to rule on the submissions.

There has been a general pattern among MRT decision-makers to support the
Federal Court view, despite the insistence of the DIMIA policy guideline that it is
erroneous. For example, in the matter of Sawa, George102 the Member expressed
the view that:

36. Although regulation 1.15(1)(c)(i) requires that an applicant (and their spouse)
usually reside in a country that is different to the country in which their over-
seas near relative resides, the Tribunal is of the view that the regulation allows
an exception where the country of residence is Australia. This being the effect
of the words ‘not being Australia.’ This view is supported by the approach taken
to the interpretation of the previous, similarly worded, regulation by the Federal
Court in Scargill’s case. As stated in Scargill’s case, an overseas near relative who
prevents an applicant from being a remaining relative is one that does not reside
in Australia. Or, as the term itself suggests, an overseas near relative who resides
overseas. The Tribunal notes that, although the definition was revised in 1999,
there is nothing in the accompanying explanatory statements to indicate a change
in the underlying purpose of the visa category was intended by these amend-
ments. This adds further support to the weight the Tribunal gives to the Scargill
decision.

5.4.5 Carer (subclasses 116 and 836)

In general, the carer visa is for relatives in Australia who are unable to care for
themselves and unable to obtain adequate care from relatives who are resident in
Australia or from appropriate health or community services. ‘Carer’ is defined in
Regulation 1.15AA. The definition is predicated on the sponsor having a ‘medical
condition’ that will continue for at least two years and necessitate direct assistance
in attending to the practical aspects of daily life. The sponsor must be certified
as having a specified impairment rating after a medical assessment by Health
Services Australia. While it conducts a medical assessment, there is nothing to
prevent an applicant or sponsor providing medical reports about the sponsor’s
condition for consideration by Health Services Australia. Regulation 115AA(4)
provides that ‘Impairment Tables means the Tables for the Assessment of Work-
related Impairment for Disability Support Pension in Schedule 1B to the Social
Security Act 1991.’ That is, Health Services Australia assesses the impairment
rating. Regulation 1.15AA(3) provides that the assessment must be taken as
correct in applying the criteria for the carer visa. It is a fact that the decision-
maker must take into consideration in applying the relevant criterion.

The carer visa replaced the former special need relative visa on 1 December
1998. It provides for a much more restricted band of needs than its predecessor,
which was not determined by a third party such as Health Services Australia

102 [2004] MRTA 196 (14 January 2004).
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making an assessment. Special need relative was defined in Regulation 1.03
and while the part of the Regulation relating to that definition has now been
repealed, there are still a number of cases arising for determination according to
that definition. The amendment to the regulations appeared to be in response to
a perceived exploitation of the definition of special need relative. Nevertheless,
the carer visa categories remain the subject of significant litigation.

In that respect, courts have paid some close attention to the following part of
the current definition in Regulation 1.15AA (1):

(e) the assistance cannot reasonably be obtained:
(i) from any other relative of the resident, being a relative who is an Australian

citizen, an Australian permanent resident or an eligible New Zealand citizen;
or

(ii) from welfare, hospital, nursing or community services in Australia; and
(f) the applicant is willing and able to provide to the resident substantial and contin-

uing assistance of the kind needed under subparagraph (b)(iv) or paragraph (d),
as the case requires. [emphasis added]

For instance, Finn J commented in Rafiq v Minister for Immigration & Multicultural
& Indigenous Affairs103 that:

My own view is that it is clear that, in purporting to apply the subparagraph 1.15AA
(1)(e)(i) criterion, the Tribunal asked and answered the wrong question. Having found
that the applicant’s sister both provided assistance to her mother when the applicant
was not available to provide it and was apparently ‘available’ when the applicant was
providing support, the Tribunal concluded that it was ‘not satisfied that the assistance
required cannot reasonably be provided by her daughter, Mrs Mohammed’: emphasis
added. This was not the criteria it was asked to apply.

It is one thing to ask whether assistance can reasonably be obtained from a relative. It
is quite another to ask whether that assistance can reasonably be provided by a relative:
see Issa v MIMA [2000] FCA 128 at [12]. What a relative is capable of doing and what
that person is willing to do are not necessarily the same.

There is an obvious reason why the subparagraph has the focus it has. Its object is
not to effect a form of civil conscription of ‘available’ relatives. Nor does it require a
relative to act selflessly and contrary to that person’s own wishes, even if absent any
alternative means of assistance that relative might continue to provide assistance for
reasons of love, duty etc.

That distinction was identified by Madgwick J in Issa v MIMA104 where his Honour
said:

It occurred to me that the Tribunal member may have misdirected herself by focusing on
whether the other Australian relatives and/or welfare services could reasonably make
their support available to the applicant, rather than whether she could reasonably
obtain it from them. This is not mere semantics. There would be many families in
which, if they were minded to, the children could provide a high level of care for a

103 [2004] FCA 564 (6 May 2004).
104 [2000] FCA 128 (4 February 2000).
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parent, but in which in practice they might not be willing to do so. In such a case the
applicant might be quite unable to obtain care and support from their children. The
bare language used by the Tribunal member is suggestive that she confused these two
concepts.105

The distinction was also the subject of examination by Branson J in the matter
of Lin v Minister for Immigration & Multicultural & Indigenous Affairs.106 It is
instructive in a consideration of how the judiciary approaches cases of Australian
residents or citizens with significant need for care. In that case, her Honour
recorded that the sponsoring relative:

. . . was paralysed from the chest down after an operation for an aortic aneurysm.
He is confined to a wheel chair. Because of his paraplegia, Mr Guo requires substantial
care. The Health Services Australia assessment certificate made pursuant to par 1.15AA
(1)(b) and subreg 1.15AA (2) records that Mr Guo has a medical condition that satisfies
(i)–(iv) of par 1.15AA (1)(b). Mr Guo’s impairment rating is 40, which is 10 points above
the impairment rating specified by the Gazette Notice. Annexed to the Health Services
Australia assessment certificate is a document headed ‘Statement of Care Needed’. The
document records that Mr Guo ‘needs help with bathing, transfer, turning in bed at night’.
A list of examples of the direct assistance required by Mr Guo because of his medical
condition is given. The examples include the following:

All washing Preparation of meals
All toileting and bowel care Motorised wheelchair
Dressing, grooming Providing medications

Mrs Lin [Mr Guo’s spouse] is primarily responsible for the care of Mr Guo. Mrs Lin is
69 years old. Medical reports indicate that she suffers from a range of medical conditions
that include low blood pressure and a history of back strain. The NSW Department of
Ageing, Disability and Home Care (‘DADHC’) provides two hours homecare support
in the morning to assist Mr Guo with getting out of bed, and with toileting, washing
and grooming and a further half an hour’s support assisting him into bed at nights.
Mr Guo on occasions spends time in respite care at a nursing home called Ferguson
Lodge.

Mrs Lin is unable to continue to take care of Mr Guo’s daily needs such as cleaning,
cooking, washing, turning him at night and cleaning him and the bed when his catheter
breaks.107

The application as a carer was made by Mr Guo’s nephew. He had stated that he
had no experience in caring for the elderly but wanted to come to Australia to
look after his uncle. Statements from Mr Guo’s Australian resident wife, daughter,
sister-in-law and three nephews were to the effect that they were unable to pro-
vide assistance because of illness or work and other family commitments. Mr Guo

105 ibid. at [12].
106 [2004] FCA 606 (13 May 2004).
107 ibid. at [8]–[10].
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had access to community welfare services such as respite care or more perma-
nent care in a nursing home, but had claimed that there was no adequate Chinese
food in those facilities. The MRT, among other things, was not satisfied that the
assistance mentioned in paragraph 1.15AA(b)(iv) cannot be reasonably obtained
from welfare, hospital, nursing or community services in Australia.

Her Honour found:

The Tribunal asked whether Mr Guo’s relatives ‘cannot reasonably provide some assis-
tance’ rather than whether Mr Guo cannot reasonably obtain assistance from them. I
agree with Madgwick J that the distinction is not merely semantic. The failure to make
the distinction led the Tribunal to misapprehend the significance of the criterion in the
light of the evidence before it. The Tribunal did not consider whether, and if so how, Mr
Guo can reasonably obtain assistance from relatives in Australia who are apparently
not minded to provide him with assistance.108

Nevertheless, the determination did not turn on that failure, as the Tribunal had
made a finding in relation to the availability of community assistance. Rather,
the Court found that the decision-maker had acted outside its jurisdiction by
treating Mr Guo’s cultural need for Chinese food as an irrelevant consideration.
Her Honour reasoned as follows:

I do not consider that it is to bring an excessively critical eye to the Tribunal’s reasons
for decision to conclude, as I do, that in considering the possibility of residential nurs-
ing home care being available to Mr Guo, the Tribunal proceeded on the basis that
Mr Guo’s ‘preference in terms of remaining with his wife, and in relation to food’ were
irrelevant considerations (see [37] of the Tribunal’s reasons for decision which is set
out in [25] above). It is therefore necessary to determine whether, within the mean-
ing of reg 1.15AA, factors of a kind that might broadly be described as cultural may
impact on whether assistance from a particular source or sources may be reasonably
obtained.

The certificate issued by Health Services Australia, as required by subreg 1.15AA
(2), indicated that Mr Guo needed direct assistance in respect of, amongst other things,
the preparation of meals.

‘Reasonably’ is a word of broad meaning. The Oxford English Dictionary 2nd Edition
includes the following meanings:

‘1. According to reason, with good reason, justly, properly . . .
3. Sufficiently, suitably, fairly.’
The Macquarie Dictionary 2nd Edition suggests similar meanings.

The Regulations are intended to impact particularly on non-citizens of Australia.
In the context which they provide, in the absence of an indication to the contrary, an
assessment of what is reasonable in particular circumstances will, in my view, involve,
amongst other considerations, consideration of cultural suitability.

The evidence before the Tribunal revealed that the availability of Chinese food was
an issue of apparent significance to Mr Guo. In her letter of 11 July 2003 addressed
to the Tribunal, Mrs Lin had referred to her husband being sent home from hospital
‘so that he can experience once again the warmth of family care the meals he liked’. In

108 ibid. at [30].
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the same letter Mrs Lin referred to having ‘to prepare all the meals and tea’ for her
husband herself after the homecare worker has left, and to the applicant knowing
Chinese cooking. Mr Guo’s evidence to the Tribunal was that he did not contemplate
long-term nursing home care because ‘the nursing home does not provide Chinese food’.
There was also evidence before the Tribunal that suggested that Mr Guo, and to a
greater extent Mrs Lin, did not speak English fluently.

I accept that it was open to the Tribunal to attach weight to, amongst other things,
the fact that Mr Guo, to provide respite to his wife, had spent time in nursing homes
that did not provide Chinese food and where the staff apparently spoke no Mandarin.
It does not necessarily follow, however, that what might be reasonable for a limited
period, might not be unreasonable in the longer term. I also accept that notwith-
standing Mr Guo’s preference for the food of his own culture and his and his wife’s
apparent lack of fluency in English, the Tribunal may not be satisfied that the assis-
tance that Mr Guo requires cannot reasonably be obtained from a nursing home in
Australia.

However, in my view, the Tribunal made an error of law by treating as an irrel-
evant consideration for the purposes of subreg 1.15AA(1) a consideration raised by
the evidence before it, namely the preference of an ill and elderly Chinese person to
eat Chinese food. That is, in considering whether the direct assistance in respect of
the preparation of meals that Mr Guo required could reasonably be obtained from a
source that would not, or might not, be able to provide food that he found acceptable
on cultural grounds.109

Applicants who are granted permanent residence are issued the visa in the class in
which they have been successful, as well a resident return visa that facilitates re-
entry to Australia should they travel abroad. Generally, the return facility expires
after five years and is then renewed. However, permanent residents who spend
extended periods of time outside Australia may be issued with shorter return
visas (see Chapter 9 ‘Other visas’).

5.4.6 Temporary visas for family members of Australian
citizens or permanent residents, or eligible
New Zealand citizens

In addition to the visas discussed above, there are other classes of visa that appli-
cants with Australian (or eligible New Zealand citizen) relatives may need or
want to obtain. These are:
Supported Dependant (Temporary) (Class TW)110

Subclass 430 (Supported Dependant)111

Extended Eligibility (Temporary) (Class TK)112

Subclass 445 (Dependent Child)

Short Stay Sponsored (Visitor) (Class UL)113

109 ibid. at [33]–[39].
110 Sch. 1 Item 1223.
111 ibid.
112 Sch. 1 Item 1211.
113 Sch. 1 Item 1217A.
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Subclass 459 Sponsored Business Visitor (Short Stay)114

Subclass 679 Sponsored Family Visitor (Short Stay)115

Supported Dependant (Temporary) (Class TW)116

Subclass 430 (Supported Dependant)117

These visa applications can be offshore or onshore. They have been established
visa for family unit members of, and who wish to accompany, an Australian
citizen or Australian permanent resident or special category visa (SCV) holder
(that is, the eligible New Zealand citizen) who intends to reside in Australia only
temporarily and the relative supports the application in writing.118

There is an alternative visa for visa 461 for non-New Zealander family members
of New Zealand citizen SCV holders, the subclass 461 (New Zealand Citizen
Family Relationship (Temporary)) visa.119 Unlike the subclass 430 visa, that visa
extends to some people who are no longer members of the New Zealand citizen’s
family unit.120

In addition, the Extended Eligibility (Temporary)(Class TK) visa class permits
dependent children to join their parents where the latter are visa applicants who
have been granted provisional or partner visas but whose permanent partner
visa (subclasses 100/110 or 801/814) is still undecided and have sponsored the
applicant.121 To do this, the child must complete and lodge form 1002 with a
DIMIA office (preferably the one at which the visa-holding parent’s application is
being processed) before the parents’ application has been decided. The applicant
has the benefit of the same domestic violence provisions that are applicable to
the permanent resident partner categories.122 The visa can be granted offshore
or onshore.123

Finally, there is the Short Stay Sponsored (Visitor) (Class UL)124, which com-
prises the Subclass 459 Sponsored Business Visitor (Short Stay)125 and the
subclass 679 Sponsored Family Visitor (Short Stay)126 visas. The subclass 679
visa permits a settled Australian citizen or Australian permanent resident, or a
government member of parliament or a mayor, to sponsor a self-supporting127

applicant to visit the applicant’s parent, spouse, child, brother or sister for
up to three months, other than for a purpose related to business or medical
treatment.128 Applicants are subject to assessment for the Schedule 4 ‘risk factor’

114 ibid.
115 ibid.
116 Sch. 1 Item 1223.
117 ibid.
118 Schedule 2 subclauses 430.222 and 430.222A.
119 Schedule 1 Item 1 New Zealand Citizen (Family Relationship) (Temporary) (Class UP).
120 Schedule 2 subclauses 461.212(3) and (4).
121 Schedule 2 subclause 445.211.
122 Schedule 2 subclause 445.223.
123 Schedule 2 subclause 445.211 and Schedule 1 Item 1211(3).
124 Sch. 1 Item 1217A.
125 ibid.
126 ibid.
127 Schedule 2 subclause 679.212.
128 Schedule 2 subclauses 679.211 and 679.214.
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condition 4011.129 In effect, that is a statistical assessment, collated in a Gazette
notice,130 of the likelihood an applicant will overstay or otherwise breach visa
conditions, based on the country of which the applicant holds a passport, gender
and age.

The application can only be made offshore131 and both ‘no work’ and
‘no further stay’ conditions will be attached to the visa.132

129 Schedule 2 subclause 679.228.
130 GN 50, 20 December 2000 – Public Interest Criteria (Risk Factor).
131 Schedule 1 Item 1217A (3) and Schedule 2 subclause 679.411.
132 Schedule 2 subclause 679.411 and Schedule 8 conditions 8101 and 8503.
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Business and investment visas

6.1 Overview

The migration legislation meets the government’s policy aim of strengthening
the economy by providing for various temporary and permanent visas that are
dependent on the applicant having a successful business or investment history
and, for some visas, a willingness to invest and operate in regional areas that are
prescribed by Gazette notice.

Permanent visas are divided into two general categories – skilled and business.
The skills stream is discussed in the following chapter.

There has been limited litigation in the business/investment area of the migra-
tion jurisdiction and where applicants have failed at the merits level of decision-
making it is often because they have failed to meet a threshold criterion that
does not require judicial interpretation. For instance, where an applicant cannot
demonstrate any responsible role in the operations of a business1 or where an
applicant whose application is dependent on the spouse meeting the relevant
criteria is divorced at the relevant time.2

Since 1 March 2003, all business skills applicants (with the exception of sub-
class 132 business talent applicants) seeking to come to Australia to establish or
buy into a business or make a designated investment are required first to apply
for a temporary (provisional) visa and subsequently, after a qualifying period
in Australia and provided they continue to meet the relevant business/investor
criteria, for an equivalent residence visa.

1 Guan, Yihong [2004] MRTA 1946 (26 March 2004).
2 Kieser, Samuel Daniel [2004] MRTA 855 (16 February 2004).
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For visa holders already in Australia and conducting business, permanent
residence can be obtained onshore by being issued a subclass 845 (Established
Business in Australia) visa or, for some people, a subclass 846 (State/Territory
Sponsored Regional Established Business in Australia) visa.

6.2 Business visa classes and subclasses

In accordance with the structure of the legislation, the classes and subclasses of
visa are established in Schedule 1 and the criteria particular to the subclasses are
set out in the relevant clause of Schedule 2.3

Provisional visa classes and subclasses include:
Business Skills (Provisional) (Class UR)4

● Subclass160 (Business Owner (Provisional))5

● Subclass 161 (Senior Executive (Provisional))6

● Subclass 162 (Investor (Provisional))7

● Subclass 163 (State/Territory Sponsored Business Owner (Provisional))8

● Subclass 164 (State/Territory Sponsored Senior Executive (Provisional))9

● Subclass 165 (State/Territory Sponsored Investor (Provisional))10

The permanent visa classes and subclasses include:
Business Skills – Business Talent (Migrant) (Class EA)11

● Subclass 132 (Business Talent)12

Business Skills – Established Business (Residence) (Class BH)13

● Subclass 845 (Established Business in Australia)14

● Subclass 846 (State/Territory Sponsored Regional Established Business in
Australia)15

Business Skills (Residence) (Class DF)16

● Subclass 890 (Business Owner)17

● Subclass 891 (Investor)18

3 For a Table setting out details relevant to those visas see Lexis Nexis Butterworths Australian Immigration
Law Vol. 1, [87,105A] ‘Tables of visa criteria’.
4 Sch. 1 Item 1202A.
5 ibid.
6 ibid.
7 ibid.
8 ibid.
9 ibid.

10 ibid.
11 Sch. 1 Item 1104AA.
12 ibid.
13 Sch. 1 Item 1104A.
14 ibid.
15 ibid.
16 Sch. 1 Item 1104B.
17 ibid.
18 ibid.
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● Subclass 892 (State/Territory Sponsored Business Owner)19

● Subclass 893 (State/Territory Sponsored Investor)20

6.3 Sponsorship

For some visas, the applicant must be sponsored by an ‘appropriate state/territory
authority’.21 Those authorities are generally located in dedicated branches of
government departments, for instance, the Department of State and Regional
Development in New South Wales, the Small Business Development Corporation
in Western Australia and the Department of Victorian Communities in Victoria.

Visas for which state/territory sponsorship is required are Business Skills (Pro-
visional) visa subclasses 163 to 165; Business Skills (Residence) visa subclasses
892, 893 and 846; and Business Skills – Business Talent (Migrant) visa subclass
132.

There is no sponsorship requirement for Business Skills (Provisional) visa
subclasses 160 to 162, Business Skills – Established Business (Residence) visa
subclass 845 and Business Skills (Residence) visa subclasses 890 and 891.

PAM sets out the role that DIMIA expects will be fulfilled by state/territory
sponsors as follows:

Under the 2-stage processing arrangements, State and Territory governments play an
important role to achieve a better dispersal of business migrants in Australia.

The specific role of State/Territory governments includes:
• promoting business migration to their jurisdiction;
• assessing requests for sponsorship under the State/Territory sponsored visas;
• assessing whether a business is of exceptional economic benefit to the State/

Territory for the purposes of waiving the age requirement under the State/Territory
sponsored Business Skills visa subclasses;

• assessing whether exceptional circumstances apply for the purposes of waiving
employee, net business and personal assets and net assets in business requirements
under the State/Territory Sponsored Business Owner (Residence) visa subclass at
the permanent visa stage;

• determining the value of business and personal assets sufficient to settle in
each State/Territory under the State/Territory Sponsored Business Owner and
State/Territory Sponsored Senior Executive visa subclasses; and

• in the unsponsored visa categories, receiving notifications from prospective business
skills applicants of their business background and intention to engage in business
in that state or territory.22

19 ibid.
20 ibid.
21 As defined in Regulation 1.03 and listed in GN 8, 26 February 2003 – ‘Specification of State and Territory
departments and authorities for the purposes of the definition of “appropriate regional authority” in regulation
1.03 of the Migration Regulations 1994’.
22 PAM 3 Generic Guidelines M – Business Skills Visas ‘State/Territory Government Appropriate Regional
Authorities’ section 6.1.
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Notwithstanding the DIMIA policy, a sponsorship decision is made by the rel-
evant state authority, independent of DIMIA, and it is that decision itself that
becomes one of the criteria for meeting the requirements of business visas that
have sponsorship as a condition of the grant. Because the sponsorship decision
is not made under the migration legislation, it cannot be reviewed by the MRT or
appealed to a court under that legislation.

6.4 Spouses

As in other visa applications, an applicant’s spouse and other members of the
family unit are entitled to the same subclass of visa granted to the applicant,
provided they meet the secondary criteria. In business and investment visa sub-
classes, where there are criteria related to ownership of a business and/or per-
sonal assets, the financial interests in the business and the assets of the applicant’s
spouse are taken into account in combination with the applicant’s interests and
assets.23

6.5 Onshore applications

Applicants can apply for provisional visa subclasses 160–165 while they are phys-
ically present in Australia24 but they must be outside Australia at the time the visa
is granted, as set out in the Schedule 2 ‘Circumstances Applicable to Grant’ sub-
clauses for each visa subclass.25 That precludes an unsuccessful applicant from
having a merits review of the application.26

The Established Business (Residence) visa subclass 845 visa is available to
holders of temporary substantive visas27 who are able to meet the criteria related
to business history and success and can pass the assets and business points test,28

as well as meet the general visa requirements. They must be in Australia at the
time of the application29 and the grant.30

Apart from the State/Territory Sponsored Regional Established Business in
Australia (subclass 846) visa (and subject to the exception referred to below),
the sponsored business/investor residence visas are only available to applicants
who were previously granted a provisional visa.31 For subclasses 891 and 893, the
applicant must be the holder of the equivalent provisional visa, while applicants

23 For example, see Migration Regulations 1994 Schedule 2 subclauses 160.212 and 214.
24 Migration Regulations 1994 Schedule 1 Item 1202A(3)(b).
25 For example, see Migration Regulations 1994 Schedule 2 subclause 160.411(2).
26 Migration Act section 338.
27 Migration Regulations 1994 Schedule 2 subclause 854.211–2.
28 Migration Regulations 1994 Schedule 2 subclause 854.213–7 and 845.222.
29 Migration Regulations 1994 Schedule 1 Item 1104A(3)(b).
30 Migration Regulations 1994 Schedule 2 subclause 861.411.
31 Migration Regulations 1994 Schedule 1 Item 1104B(3)(d), (e) and (g).
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for a subclass 890 (Business Owner) visa can be the holder of any visa of a subclass
included in Business Skills (Provisional) (Class UR).32 There is an exception for
applicants for a Subclass 892 (State/Territory Sponsored Business Owner) visa
for holders of a subclass 457 temporary visa,33 issued to them as an Independent
Executive.34

In addition, the Regulations permit the holder of such a subclass 457 visa
to apply for a further subclass 457 visa (Temporary Business Entry (Long Stay)
visa (Further Application Onshore – 457IE FAO))35 in order to provide more
time in business to meet the eligibility requirements for the Established Business
(Residence) visas subclasses 845 and 846 and the State/Territory Sponsored
Business Owner (Residence) (subclass 892) visa.

Holders of a Skilled – Independent Regional (Provisional) (ClassUX) visa are
eligible to apply for the State/Territory Sponsored Business Owner (Residence)
(subclass 892) visa, provided that they meet the relevant business and residential
requirements.36

6.6 Documentation

While many of the criteria relevant to various business and investment visas are
clear, substantiating that they have been met can be an onerous task, requiring
significant amounts of documentation ranging from complex financial records
and contractual agreements to advertising or promotional materials and photo-
graphic evidence of business locations or activities. Often, evidence of business or
investment activities needs to be demonstrated over two or more fiscal years. The
evidentiary burden rests with the applicant and policy requirements regarding
the types of evidence DIMIA wishes to consider are set out in the relevant PAM for
each visa subclass and the generic guidelines for business visas contained in the
PAM, as well as in various approved forms. They are summarised in the DIMIA
publication Booklet 7: Business Skills Entry.37

6.7 Common criteria and definitions

PAM contains an extensive list of definitions and terms, entitled ‘Business Skills
Legislated and Policy Terms’ that are either defined in the legislation or otherwise
used in the consideration of business visa applications.38 It is useful not only for
practitioners who might not be accustomed to using business terms, but also for
assessing how decision-makers interpret relevant criteria.

32 Migration Regulations 1994 Schedule 1 Item 1104B(3)(d).
33 Migration Regulations 1994 Schedule 1 Item 1104B(3)(f)(ii).
34 Migration Regulations 1994 Schedule 2 subclauses 457.223 (7) and (7A).
35 Migration Regulations 1994 Schedule 2 subclause 457.223 (7A).
36 Migration Regulations 1994 Schedule 2 subclauses 892.211–213 and 215–216.
37 Available at DIMIA offices or on its website <www.immi.gov.au>.
38 PAM 3 Generic Guidelines M – Business Skills Visas, following section 50.
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Some criteria are relatively straightforward and require little or no explication.
For instance:

4. all applicants for onshore permanent business visas must show they have been in Aus-
tralia for a specified period. This is established by an examination of travel documents
and the DIMIA movement records that record visa use in and out of Australia.

5. each offshore business visa application has a criterion that the applicant has
signed a declaration that he/she understands his or her obligations as the holder of the
particular subclass. The declaration is included as one of the approved forms that must
be lodged with the application.

6. all unsponsored business visa applicants (except for a subclass 845 visa) must
notify the appropriate regional authority of their intention to conduct business within
the relevant state.39

6.7.1 Age

Unsponsored applicants for provisional visas (subclasses 160–162) must be under
forty-five years old at the time of application.40 Sponsored applicants for provi-
sional visas (subclasses 163–165) and business talent (132) applicants must be
under fifty-five at the time of application, although this can be waived where
the applicant is proposing to establish a business that the appropriate regional
authority has determined is of exceptional economic benefit to the state or ter-
ritory where the authority is located.41 Onshore established business subclasses
845 and 846 do not have an upper age limit but applicants must pass the business
skills points test that will be more onerous for older applicants as they receive
increasingly fewer points after they turn forty-five years old.42

6.7.2 Business skills points test

Applicants for subclass 845 (Established Business in Australia) and 846
(State/Territory Sponsored Regional Established Business in Australia) visas
must satisfy the requirements of the points test (see below).

6.7.3 English language skills

Unsponsored applicants for provisional visas (subclasses 160–162) must have
‘vocational English’. Vocational English is defined in Regulation 1.15B(3).43

39 See footnote 4, above.
40 For example, Migration Regulations 1994 Schedule 2 subclause 160.215.
41 For example, Migration Regulations 1994 Schedule 2 subclause 132.215.
42 Migration Regulations 1994 Schedule 7 Part 2.
43 1.15(B) . . .

(3) A person to whom this subregulation applies has vocational English if:
(a) the person satisfies the Minister that the person has achieved an IELTS test score of at least 5 for each

of the 4 test components of speaking, reading, writing and listening in a test conducted:
(i) not more than 12 months before the day on which the application was lodged; or

(ii) during processing of the application; or
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Onshore established business subclasses 845 and 846 do not have an English
language requirement but, as applicants must pass the business skills points test,
that will be more onerous for those with limited English, as the scores range from
thirty points for better than functional English to zero for no English, although
applicants can score ten points if they are fluent in two or more non-English
languages.44 In regard to assessing language skills, PAM advises decision-makers
that:

Officers should note that it is policy that doubts as to English ability, for the purposes of
the Business skills points test or for other purposes, be resolved at interview. No Business
skills applicant (or family member) should be invited to sit an IELTS test unless they
have expressed a preference for sitting a test.45

6.7.4 Acceptable business activities

All business skills visas have as a Schedule 2 criterion a requirement that the
applicant and their spouse ‘not have a history of involvement in business activities
that are of a nature that is not generally acceptable in Australia’. PAM advises
decision-makers:

This criterion should generally not be considered satisfied if the applicant (and/or
their spouse) has operated at any time in a business that is outside the generally
accepted social or cultural norms of most people in Australia; likely to be offensive
to large segments of the Australian community; or otherwise likely to give rise to con-
troversy were the applicant to enter Australia as the holder of a Business Skills Class of
visa.46

6.7.5 Overall successful business career

In relation to provisional, business talent and established business subclasses,
PAM advises decision-makers:

Under policy, this criterion generally should not be considered satisfied if:
• the applicant has been declared bankrupt in the last 5 years; or
• the applicant is (or has been) actively involved in a business that is (or has been)

subject to insolvency, receivership or liquidation; or
• the business has suffered recent trading losses and the business is considered

unlikely to be successful in the longer term and this can be attributed to the appli-
cant’s role and decision making in the business. (That is, it is not intended that an
applicant fail this criterion if the business is likely to be successful in the longer term
despite trading losses resulting from external factors such as listed above.)

(b) the Minister:
(i) determines that it is not reasonably practicable, or not necessary, for the person to be tested using

the IELTS test; and
(ii) is satisfied that the person is proficient in English to a standard that is not less than the standard

required under paragraph (a).
44 Migration Regulations 1994 Schedule 7 Part 3.
45 PAM 3 Sch. 7 section 10.1.
46 PAM 3 Generic Guidelines M – Business Skills Visas, section 43.2.
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Officers may (and should) take into account:
• the applicant’s level of decision making and responsibility in the failed business;
• factors outside the control of the applicant;
• how many times the applicant has experienced bankruptcy or been involved in a

failed business; and
• the applicant’s history in business since any bankruptcy/failed business.47

In making that assessment, PAM also warns that external factors should be taken
into consideration, including the impact of external economic trends; a fall in
property values; a drop in world commodity/raw material prices; changes in
taxation/tariff regimes (or similar) adversely affecting the trading position of
the business; and whether any recent trading loss incurred by the business was
the result of market forces (as described above), other external adverse economic
factors or the legitimate movement of assets out of the business, as opposed to
poor business acumen and/or poor management decisions by the applicant.48

6.7.6 Ownership interest in a qualifying business

In relation to business owner (provisional), investor (provisional), business talent
and established business subclasses, the terms ‘ownership interest’ and ‘qualifying
business’ are defined in the legislation. The length of time that an applicant
must demonstrate an ownership interest in a business depends on the particular
subclass of visa.49

An ‘ownership interest’ is:

. . . in relation to a business, means an interest in the business as:
(a) a shareholder in a company that carries on the business; or
(b) a partner in a partnership that carries on the business; or
(c) the sole proprietor of the business;

including such an interest held indirectly through one or more interposed companies,
partnerships or trusts.50

Regulation 1.11A(1) provides that an ownership interest can include a beneficial
interest, evidenced by:

(a) a trust instrument; or
(b) a contract; or
(c) any other document capable of being used to enforce the rights of the applicant,

or the applicant’s spouse, as the case requires, in relation to the asset, eligible
investment or ownership interest;

stamped or registered by an appropriate authority under the law of the jurisdiction
where the asset, eligible investment or ownership interest is located.51

47 PAM 3 Generic Guidelines M – Business Skills Visas, section 46.7.
48 ibid. at section 46.6.
49 For example, Migration Regulations 1994 Schedule 2 subclauses 132.212(2)(b) cf 845.213 cf 892.211(1).
50 Section 134(10) of the Act.
51 Migration Regulations 1994 R. 1.11A(2).
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Beneficial interests are only assessed as an ownership interest for the period
after they are stamped or registered.52 DIMIA sets out stringent guidelines on the
assessment of claimed beneficial interests,53 including trusts.54 PAM also sets out
its own guide for the meaning of ‘ownership interest’ stating:

It is also known as owners’ equity or owners’ interest and may be found in the balance
sheet for the business. It is the portion of net assets (i.e. total assets minus total liabilities)
that should be distributed to all the owners of the business if the business were to
be dissolved. An individual’s equity or interest is their individual portion of the total
owners’ equity of the business. In a business, owners’ equity may be called shareholders’
equity.55

DIMIA assesses an applicant’s ownership interest through a process of documen-
tation and interview. PAM informs:

There are 2 categories of financial statements:
• general purposes (required by Corporations Law mainly for investors); and
• specific purposes (tax, migration, loan application, sale of business, etc).

Specific financial statements are those prepared for particular purposes required by
specific stakeholders. DIMIA officers can require visa applicants to submit specific
financial statements covering specified criteria under assessment e.g. ownership inter-
est, sources of funds to establish that assets have been lawfully acquired, and in certain
circumstances where there are strong doubts about the financial documentation, can
also require that the statements be audited.56

As well as financial documents, the Department may also request items such as
title deeds, loan agreements, business testimonials, brochures, flowcharts, organ-
isational structure charts, photographs of the premises and business activities,
partnership and franchise agreements and so on.57

Financial assessment is also applicable to criteria relating to the net assets of
applicants for all business visas (except subclass 163 State/Territory Sponsored
Business Owner (Provisional)). Those visas have varying requirements that an
applicant and spouse have a minimum level of assets in a qualifying business
or qualifying businesses in which the applicant had an ownership interest for a
specified period immediately before the application is made.58 That criterion can
be waived by the appropriate regional authority in exceptional circumstances for
applicants for a subclass 892 visa, provided the applicant meets the other two
criteria of clause 892.212.59 A refusal to waive the condition cannot be reviewed,
as the relevant authority is a state authority that does not make the decision
under the migration legislation.

52 Migration Regulations 1994 R. 1.11A(3).
53 PAM 3 Generic Guidelines M section 29 ‘Beneficial ownership arrangements’.
54 PAM 3 Generic Guidelines M section 28 ‘Trusts’.
55 Definitions section PAM 3 Generic Guidelines M – Business Skills Visas, following section 50.
56 PAM 3 Generic Guidelines M section 20.2 ‘Assessing applications’.
57 See DIMIA Booklet 7 Business Skills Entry available at DIMIA offices or on its website <www.immi.gov.au>

at pp. 33–35.
58 For example, Migration Regulations 1994 Schedule 2 subclause 132.212.
59 Migration Regulations 1994 Schedule 2 subclause 892.212(b).
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In addition, each of those visa categories has a requirement (that varies accord-
ing to the subclass) that the applicant and spouse have a minimum level of per-
sonal and business assets.60 According to the relevant PAM:

‘Net value’ is the sum of the applicant’s net assets in business; and net personal assets ie
personal assets minus personal liabilities . . . Note that net personal assets can include
those shareholdings (if any) that are not included in the calculation of net business
assets.61

For the purposes of assessing net business assets, DIMIA policy is that:

The net assets of a business is the amount attributable to the owners/shareholders of
the business after deducting financial claims upon the business by third parties (ie total
assets – total liabilities = net assets).

To calculate an applicant’s net assets in a business in any given fiscal year, it is necessary
to:
• establish the net assets (or owners’/shareholders’ equity or funds) of the business

itself for the fiscal year;
• establish the applicant’s share of those net assets;
• add the balance of any loans advanced to the business by the applicant (if the

directors or major shareholders have made any loans to the company, these
should be itemised on the balance sheet or in the notes to the accounts); and
deduct

• the balance of any loans the business may have advanced to the applicant; and
• the value of any other loans the applicant may have taken out to finance their

investment in the business not based on personal assets pledged as collateral.62

DIMIA will require extensive documentation in making the assessment of net
assets, although the basic financial document will be the balance sheets for the
relevant qualifying periods. In considering balance sheet items, DIMIA will ignore
real property that is not linked to the operations of the relevant business, goodwill
(unless it was an asset purchased at arm’s length when the relevant business was
purchased), unsecured personal loans by the applicant to the business and loans
from non-financial institutions or individuals.63

For offshore visas (except investor subclasses), the personal assets of the appli-
cant and spouse must be available for transfer to Australia within two years of
the date the visa is granted. In subclasses 845 and 846, applicants receive extra
points if they have overseas assets available for transfer to Australia within two
years of being granted a business visa.64 In assessing the availability of assets for
transfer, DIMIA policy is that:

Nothing requires the applicant to demonstrate the actual transfer of, or an intention
to transfer, their (net business and personal) assets to Australia. Officers are limited to

60 For example, Migration Regulations 1994 Schedule 2 subclause 132.214.
61 PAM 3 Generic Guidelines M Migration Regulations 1994 section 39 ‘Net Value’.
62 PAM 3 Generic Guidelines M section 24 ‘Net Business Assets – Overview’.
63 PAM 3 Generic Guidelines M sections 30–31.
64 Pursuant to Migration Regulations 1994 Schedule 7, Part 4.
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considering only whether those assets are ‘available for transfer and capable of being
transferred’ within the prescribed period. It is policy that the applicant satisfies this
requirement if (but only if) they satisfy officers that their (net business and personal)
assets: can be (not ‘will be’) readily transferred to Australia (e.g. cash, current bank
deposits, stock and share, personal possessions); and/or can be (not ‘will be’) converted
to cash within 2 years and transferred to Australia (e.g. property, business assets, fixed
or long term deposits falling due within the prescribed 2 year period). Assets other-
wise acceptable for Business Skills visa purposes but held in superannuation/pension
schemes, trusts, bonds or long term fixed deposits falling due outside the prescribed
2 year period should not normally be regarded as ‘available for transfer and capable of
being transferred’ unless the applicant can demonstrate that it is possible for them to
access those funds in Australia within 2 years of visa grant.

The term ‘qualifying business’:

. . . means an enterprise that:
a. is operated for the purpose of making profit through the provision of goods, ser-

vices or goods and services (other than the provision of rental property) to the
public; and

b. is not operated primarily or substantially for the purpose of speculative or passive
investment.65

The policy guidelines are:

. . . a business that does not provide goods and/or services or has been set up for spec-
ulative or passive investment does not meet requirements to be a qualifying business.

For example, if the main activity of a business:
• is holding share portfolios, interest bearing deposits or rental property; or
• involves currency speculation; or
• is property speculation (ie buying and selling real estate) rather than property

development (ie building or renovating property);

that business is not a qualifying business (and, it follows, cannot be a main business for
Business Skills visa purposes).66

Applicants for individual and sponsored investor (provisional) visas do not have
a mandatory requirement to have an involvement in managing a ‘qualifying busi-
ness’ as they have an alternative criterion regarding involvement in managing
‘eligible investments’.67

6.7.7 Main business

In relation to business owner, business talent and established business subclasses,
the Regulations provide:

For the purposes of these Regulations and subject to subregulation (2), a business is a
main business in relation to an applicant for a visa if:

65 Migration Regulations 1994 R. 1.03.
66 Definitions section PAM 3 Generic Guidelines M – Business Skills Visas, following section 50.
67 Migration Regulations 1994 Schedule 2 subclauses 162.212(2)(b) and 165.212(2)(b).
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(a) the applicant has, or has had, an ownership interest in the business; and
(b) the applicant maintains, or has maintained, direct and continuous involvement in

management of the business from day to day and in making decisions affecting
the overall direction and performance of the business; and

(c) the value of the applicant’s ownership interest, or the total value of the ownership
interests of the applicant and the applicant’s spouse, in the business is or was at
least 10% of the total value of the business; and

(d) the business is a qualifying business.68

An applicant cannot nominate more than two qualifying businesses as main busi-
nesses where the latter is a consideration for a particular visa subclass.69 However,
the Federal Court has found that a single ‘business’ can be comprised of multiple
entities, so that a ‘main business’ can also comprise multiple entities.70

The Full Bench of the Federal Court has considered the meaning of Reg.
1.11(1)(c) in Lobo v Minister for Immigration & Multicultural & Indigenous
Affairs.71 The applicant had applied for a subclass 845 (Established Business
in Australia) visa and needed to demonstrate that she met the requirements of
Schedule 2 subclause 845.216:

In the 12 months immediately preceding the making of the application, the applicant,
as the owner of an interest in a main business or main businesses in Australia, main-
tained direct and continuous involvement in the management of that business or those
businesses from day to day and in making decisions that affected the overall direction
and performance of that business or those businesses.

Gyles J found, at first instance, that the Tribunal had erred in applying a depart-
mental policy to the visa application which was narrower in terms than the rel-
evant criterion that should have applied but no relief was available because the
MRT decision was a privative clause decision for the purposes of section 474 of
the Act.72 The Full Court found:

It was not disputed that the departmental policy to which the Tribunal adverted was
narrower than the criterion for a subclass 845 visa set out in cl 845.216 of the Second
Schedule to the Migration Regulations. The criterion requires satisfaction on the part
of the Minister that the applicant for the visa as the owner of an interest in a main
business ‘. . . maintained direct and continuous involvement in the management of that
business or those businesses from day to day and in making decisions that affected
the overall direction and performance of that business or those businesses’. This did
not import a requirement that could only be satisfied by demonstrating the exercise of
responsibility within the business in terms of decision-making authority, responsibility
for employees and/or responsibility for expenditure. There is a variety of ways in which
a person might maintain direct and continuous involvement in the management of a
business and in making decisions affecting its overall direction and performance.73

68 Migration Regulations 1994 R. 1.11(1).
69 Migration Regulations 1994 R. 1.11(2).
70 Nassif v Minister for Immigration and Multicultural and Indigenous Affairs [2003] FCA 481 at [35] per
Branson J.
71 [2003] FCAFC 168 (8 August 2003).
72 ibid. at [5].
73 ibid. at [63].
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The Schedule 2 criteria for each of the relevant visa subclasses then have various
threshold criteria (depending on the category) in respect of the main business
or businesses. They relate to the turnover during a specified period prior to the
application,74 the value of the assets held in the main business by the appli-
cant and spouse,75 direct involvement in management of the main business76

or the number of employees over a specified period before the application was
made.77

For offshore applications for subclasses 132, 160 and 163, the requirement
regarding net asset value relates to the applicant and spouse’s combined interests
in any ‘qualifying business’ while only the ‘main business’ is a reference point for
turnover.78 That differs from onshore applications where the ‘main business’ is
the reference point for minimum net assets and turnover.79

Applicants for subclasses 890 and 892 have a further burden of demonstrating
that they have had:

. . . an ownership interest in 1 or more actively operating main businesses in Australia
for at least 2 years immediately before the application is made.80

Those applicants must demonstrate that for each ‘actively operating main busi-
ness’ they have in Australia:
(a) an Australian Business Number has been obtained; and
(b) all Business Activity Statements required by the Australian Taxation Office

(the ATO) for the period mentioned in subclause (1) have been submitted
to the ATO and have been included in the application.81

6.7.8 Turnover

All business visa categories have criteria related to minimum levels of turnover for
specified periods. The levels and qualifying periods can vary between visas and
there is an exception for subclass 892 visas where the turnover requirement can
be waived by the appropriate regional authority in exceptional circumstances.82

PAM defines ‘turnover’ as:

Under policy, turnover is to be taken to refer to the revenue generated as a result of the
ordinary activities of a main business or a major business.

74 For example, for a subclass 132 (business talent) visa schedule 2 subclause 160.213 provides that ‘For at
least 2 of the 4 fiscal years immediately before the application is made, the applicant’s main business, or the
applicant’s main businesses together, had an annual turnover of at least AUD500 000.’
75 For example, for a subclass 845 (established business in Australia) visa, see Schedule 2 subclause 845.215.
76 For example, for a subclass 845 (established business in Australia) visa, see Schedule 2 subclause 845.216.
77 For subclass890and892only: Migration Regulations1994 Schedule2 subclauses890.214 and892.212(a).
78 For example, Migration Regulations 1994 Schedule 2 subclauses 160.212 cf 160.213.
79 For subclass 890 and 892 only: Migration Regulations 1994 Schedule 2: for example, subclauses
892.212(c) and 892.213.
80 Migration Regulations 1994 Schedule 2 subclauses 890.211(1) and 892.211(1).
81 Migration Regulations 1994 Schedule 2 subclauses 890.211(2) and 892.211(2).
82 Migration Regulations 1994 Schedule 2 subclause 892.212(c).
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Revenue consists of the total value received for the sale of goods; fees for ser-
vices provided; commission revenue; interest earned; capital gains; or government
subsidies/bounties.

Turnover is found in the profit and loss statement for the business in any given year.
It may also appear as ‘revenue’ or ‘total sales’. Only amounts received and receivable by
the enterprise on its own account are considered to be revenue.

Under policy, if (for the purposes of Schedule 7) the business operates as a commis-
sion agent only the amount of the commission (i.e. as opposed to the sale value) is to
be counted towards the turnover of the main business.83

6.7.9 Genuine and realistic commitment

An applicant for the provisional Business Owner and Senior Executive and the
Business Talent visas, subclasses 132, 160, 161, 163 and 164, is required to demon-
strate he or she:

. . . genuinely has a realistic commitment, after entry to Australia as the holder of a . . .
visa:
(a) either:

(i) to establish a qualifying business in Australia; or
(ii) to participate in an existing qualifying business in Australia; and

(b) to maintain a substantial ownership interest in that business; and
(c) to maintain direct and continuous involvement in management of that business

from day to day and in making decisions that affect the overall direction and
performance of the business in a manner that benefits the Australian economy.

Sponsored applicants are taken to have demonstrated that commitment by virtue
of their sponsorship. Unsponsored applicants are likely to:

. . . be asked to indicate their business intentions in Australia. Officers should seek
broad details of the proposed business activities and assess whether the applicant has
an understanding of the Australian business environment in which they would operate.
As an applicant may have several business options in mind, officers may wish to assess
whether the commitment to follow through one or more of the broad proposals is
genuine as well as realistic.84

The types of activities and plans the PAM indicates would benefit the Australian
economy are:

. . . development of links with international markets; creation or maintenance of
employment; export of Australian goods or services; substitution of goods or services
currently imported to Australia; introduction of new or improved technology; adding
to commercial activity and competitiveness within the Australian economy.85

83 Definitions section PAM 3 Generic Guidelines M – Business Skills Visas, following section 50.
84 PAM 3 Generic Guidelines M – Business Skills Visas section 44.4.
85 PAM 3 Generic Guidelines M – Business Skills Visas section 44.6.



98 MIGRATION AND REFUGEE LAW

6.8 Criteria specific to particular visa subclasses

6.8.1 Investment visas (subclasses 162 and 165)

Applicants for subclasses 162 (Investor (Provisional)) and 165 (State/Territory
Sponsored Investor (Provisional)) visas must demonstrate a high level of man-
agement skill in relation to the eligible investment or qualifying business activity.
That level in management skill is described in PAM:

• [. . . as to a qualifying business] They have exercised responsibility over a number
of employees;

• They have been responsible for strategic policy development i.e. that they have had
a significant impact and influence over the key elements (such as profits, production
activities, (significant) expenditure and major staffing issues) of the business; and

• their skills are of a sufficient level to allow them to adapt successfully to the
Australian business and/or investment management environment.

[As to eligible investments . . .] Although a subjective assessment, a high level of man-
agement skill in relation to an eligible investment may be demonstrated by the applicant
having actively evaluated the performance of their assets and the returns achieved, on
the basis of which decisions to buy, sell or retain assets were made.86

Applicants in the investor subclasses have an alternative to establishing they have
an involvement in managing a ‘qualifying business’ by establishing an involve-
ment in managing ‘eligible investments’ as defined in the interpretation clauses
of each of the relevant Schedule 2 parts. Those investments are:
(a) an ownership interest in a business; or
(b) a loan to a business; or
(c) cash on deposit; or
(d) stocks and bonds; or
(e) real estate; or
(f) gold or silver bullion;

that is owned by the person for the purpose of producing a return by way
of income or capital gain and is not held for personal use.87

PAM explains that items of personal wealth are not taken into consideration:

An eligible investment asset is, among other requirements, limited to being an asset
owned ‘for the purpose of generating a return by way of income or through capital
appreciation’. Returns may take the form, but are not limited to, interest, royalties,
dividends or rental, as well as capital appreciation. It follows that assets held for personal
use (for example, the family home . . .) are excluded.

It is apparent that consideration of any eligible investment is limited to its net value.
The value of any loans the applicant and/or spouse have taken out in order to finance
the purchase of an eligible investment asset must be deducted from the total value.88

86 PAM 3: Sch. 2 Visa 165 sections 20 and 19.
87 Migration Regulations 1994 Schedule 2 subclauses 162.111 and 165.111.
88 PAM 3: Sch. 2 Visa 162 sections 7.3–7.4.
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The applicant’s involvement in managing eligible investments is checked in the
same manner that applicants who manage qualifying businesses are checked.89

Similarly, DIMIA will require documentation to establish ownership and man-
agement of eligible investments.90

Applicants in investor categories are required to make ‘designated invest-
ments’91 for specified periods. These are state bonds and are notified by
Gazette.92 Unsponsored applicants must invest $1,500,000.00 in a designated
investment for a period of four years93 and sponsored applicants must invest
$750,000.00 for the same period.94 While there is no legislative requirement
that sponsored applicants undertake further activities, it is extremely unlikely
that they would be sponsored unless they entered further business arrange-
ments that are satisfactory to the relevant regional authority, as a condition of the
sponsorship.

6.8.2 Established business (residence) visas (subclasses 845
and 846)

Applicants for both of these subclasses must pass the business skills points test.95

However, applicants for the subclass 846 (State/Territory Sponsored Regional
Established Business in Australia) visa can still be successful if they do not obtain
the requisite score but the relevant regional authority mentioned satisfies the
Minister that there are exceptional circumstances that justify the grant of the
subclass 846 visa to the applicant.96 PAM explains:

The ‘exceptional circumstances’ provision was introduced with effect from 1 November
2000 to provide greater flexibility for regional authorities seeking to sponsor applicants
who do not meet the passmark of the REBA points test, but who have established
businesses in their jurisdiction that were assessed by the regional authority to be of
benefit to the area.97

The passmark is gazetted at 105 points98 and comprises:

• Business attribute Division 1.4 Item 7170, which applies only to the EBA category
ie visa 845 and which measures the size of the main business/es. The component
parts are employee levels and turnover/export levels.

• Business attributes Division 1.5 Items 7180–7181, which apply only to the
State/Territory sponsored REBA visa 846 and which measure employee levels.

89 See above ‘Overall successful business career’.
90 PAM 3: Sch. 2 Visa 162 section 8.
91 As defined in Migration Regulations 1994 Regulation 5.19A.
92 GN 9, 5 March 2003 – Specification for the purposes of regulation 5.19A of the Migration Regulation 1994
of securities in which an investment is a designated investment for the purposes of visa subclasses 131, 162,
165, 844, 891 and 893.
93 Migration Regulations 1994 Schedule 2 subclauses 162.222 and 891.222.
94 Migration Regulations 1994 Schedule 2 subclauses 162.222 and 893.223.
95 Migration Regulations 1994 Schedule 2 subclauses 845.222 and 846.222 and Schedule 7.
96 Migration Regulations 1994 Schedule 2 subclause 846.222(1B)(b).
97 PAM 3: Sch 2 Visa 846 section 11.2.
98 Notice No. S 238, 27 June 1997 – Points Scores – Business Skills Test.
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• Part 2 Age of applicant at time of application, which itemises age groups. It applies to
all Business Skills applicants. The policy intention of the points for age is to reflect the
applicant’s potential contribution to the Australian economy by favouring relative
youth (maximum points are allocated to applicants aged 30 to 44);

• Part 3 Language ability of applicant, which itemises language proficiency levels.
It applies to all Business Skills main applicants. The policy intention is to reflect
the importance of language ability in establishing businesses in Australia, general
settlement success and language;

• Part 4 Net assets of applicant (or applicant and spouse together), which itemises the
AUD value of the net assets. It applies to all main Business Skills applicants;

• The policy intention is to measure the level of personally-owned capital that is
available to the applicant and that could be used in establishing a new business in
Australia or in participating as an owner or part-owner in an existing business in
Australia;

• Note that, under policy, ‘the applicant or . . . applicant and applicant’s spouse
together’ may be read as meaning the applicant and/or their spouse;

• Part 5 State/Territory sponsorship, which applies to visa 846 only.99

6.8.3 Business owner (provisional) subclass 163

If an applicant in this class does not have an ownership interest in the relevant
business then he/she can still meet the threshold business skill qualification by
demonstrating:

[he/she] has had a sound continuous employment record in a senior management role
in a qualifying business for at least 4 years immediately before the application is made
and has demonstrated a high level of management skill.100

According to PAM, there is no policy requirement that the four years be spent
with the one business.101 It goes on to state:

‘senior management’ would be a position in the 3 highest levels of the management
structure of the organisation. As a senior manager, the applicant would have operational
and active management responsibilities, have management responsibility over other
functional managers and would usually report directly to the General Manager of the
corporation.

It is expected that the types of business able to support such a management struc-
ture would usually be businesses with an annual turnover of at least $1,000,000.00.
This is a guideline only and for those applicants who have genuine difficulty obtain-
ing documentary evidence of business turnover (e.g. if they are employed in another
person’s family business or a private company where financial disclosure may prove
to be problematic), officers may wish to look at other indicators of business size (e.g.
number of employees, breadth of operation, type of business) in order to be reasonably
satisfied that the business is substantial enough to sustain a structure which includes a
senior management role for the applicant.102

99 See PAM 3: Sch. 7 section 2.1.
100 Migration Regulations 1994 Schedule 2 subclause 163.212(b).
101 PAM 3: Sch. 2 Visa 163 section 8.2.
102 PAM 3: Sch. 2 Visa 163 section 8.3.
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6.8.4 Business skills (provisional) subclasses 161 (senior
executive (provisional)) and 164 (state/territory
sponsored senior executive (provisional))

Both of these subclasses require that the applicant, for a total of at least two years
in the four years immediately before the application is made:
(a) occupied a position in the 3 highest levels of the management structure of

a major business; and
(b) was responsible for strategic policy development affecting a major compo-

nent or a wide range of operations of that major business.103

For the subclass 161 visa, major business is defined as a business (other than
a government business enterprise) the annual turnover of which was at least
AU$50,000,000 for at least two of the four fiscal years immediately before the
application is made.104 In the subclass 164, it is defined as a business (other
than a government business enterprise) the annual turnover of which was at
least AU$10,000,000 in at least two of the four fiscal years immediately before
the application is made.105 Those turnovers provide a context for the level of
management skills required by senior executive applicants. The relevant PAM
explains:

As a general guide only, persons described in the prospectus, annual report and/or other
organisational structure chart of a business as: Chief Executive; Group/Chief Manager;
General Manager of a division, State or region; Owner/manager; or Senior functional
manager are likely to be responsible for ‘strategic policy development’. However, this
does not mean that they necessarily occupy a position in the 3 highest levels of the
management structure.106

Policy envisages a person responsible for the aspects of a business prescribed by this
provision would also be able to demonstrate several of the following:
• a remuneration package in the top 5% of salary earners in the country where the

business is located;
• a direct line of communication to the chief executive and/or board of directors of

the business;
• their current range of responsibilities, including management responsibility over

other specialist or functional managers;
• affiliations with professional management associations equivalent to a Fellow of the

Australian Institute of Management;
• peer and marketplace recognition of their status and reputations (eg by recognition

of the person in industry publications); or
• that they are highly valued by their organisation (eg are they a beneficiary of com-

pany options and/or profit-sharing schemes, are they the subject of ‘key person’
insurance or similar).

This list is not exhaustive. Officers should also consider, for example:
• the method of the applicant’s appointment, eg were they headhunted;

103 Migration Regulations 1994 Schedule 2 subclauses 161.212 and 164.212.
104 Migration Regulations 1994 Schedule 2 subclause 161.111.
105 Migration Regulations 1994 Schedule 2 subclause 164.111.
106 PAM 3: Sch. 2 Visa 161 section 6.3 and PAM 3: Sch. 2 Visa 164 section 7.3.
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• the applicant’s contract appointment arrangements; and
• the applicant’s previous experience.107

Policy considers that responsibility for ‘strategic policy development affecting a
major component or a wide range of operations’ to mean responsibility for policy devel-
opment having a significant impact and influence on the key elements of the overall
directions of the business, in areas such as (but not necessarily limited to):
• profits;
• production activities;
• (significant) expenditure; and
• major human resources issues.

It would be expected that such policy development would be carried out:
• if the business operates many small branches (eg a large bank), only in the head-

quarters or general coordinating centre for a country or region; otherwise,
• only in a headquarters, a regional centre or other general coordinating centre of the

business responsible for determining policy.108

6.9 Public interest – health and character
requirements

All applicants for skills and business visas, as well as members of their family
unit, regardless of whether or not they are secondary applicants, must meet
the relevant Schedule 4 health and character requirements, either when a provi-
sional visa is granted or when a permanent visa is granted and, for some criteria,
at each of those times.

107 ibid., section 6.5.
108 ibid., section 6.6.



7
Skill-based visas

7.1 Overview

In addition to business and investment visas considered in the previous chapter,
the migration legislation further meets the government’s policy aim of strength-
ening the economy by providing for various temporary and permanent visas that
are dependent on the applicant having certain qualifications and/or occupational
skills and, for some visas, a willingness to reside and work in regional areas that
are prescribed by Gazette notice. The temporary categories are discussed in the
following chapter.

There are three sub-categories in the skills stream of permanent visas: general
skilled, employer nominations and distinguished talent. A fourth sub-category
related to business skills (rather than ownership) was discussed in the previous
chapter. In addition, there are two temporary skilled subclasses that are precur-
sors to obtaining permanent residence.

7.2 Visas based on qualifications and/or
occupational skills

Visas based on skills have two streams: the independent category and the
Australian-sponsored category. Each has provision for onshore and offshore
applications. There are some terms and concepts that are integral to understand-
ing the relevant criteria. These are:
1. Skilled occupation: This term is the basic building block of skilled visa

applications. It ‘means an occupation that is specified by Gazette notice1 as

1 GN 36, 8 September 2004.

103
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a skilled occupation for which a number of points specified in the Notice
are available’.2 Visa applicants must nominate a skilled occupation in
their application and provide an assessment of that occupation by a rel-
evant assessing authority (see below).

2. ASCO: This is an acronym for the Australian Standard Classification of
Occupations (2nd edn 1997, Australian Bureau of Statistics). It is a dic-
tionary of all occupations in Australia, classified into nine major groups,
each including several smaller groups and each occupation being iden-
tified by a minimum skill/qualification level and a description of typical
tasks related to the occupation. The groups are hierarchical, ranging from
managers/administrators to labourers and related workers. The highest
four groups, requiring post-graduate academic or trade qualifications or
equivalent experience are managerial, professional, associate professional
and trade. All occupations included in skilled visa applications are assessed
in light of ASCO definitions.

3. The points test: Subdivision B of Division 3 of Part 2 of the Act (sections 92
to 96) provides for the application of a ‘points’ system, under which appli-
cants for relevant visas are given an assessed score based on the prescribed
number of points for particular attributes. The prescribed points and the
manner of their allocation are provided for in Division 2.6 and Schedule 6A3

of the Migration Regulations. The score is assessed against the relevant
pool and pass marks. In certain circumstances, attributes of the spouse of
an applicant may be taken into account.

Points are allocated for (i) skill qualification; (ii) age qualification; (iii)
language skill qualification; (iv) employment experience; (v) spouse skill
qualification; (vi) Australian educational qualification; (vii) skills target-
ing; (viii) bonus points; (ix) sponsorship; and (x) designated regional study.

Australian-sponsored visa category applicants are assessed against all
factors (that is, Schedule 6A Parts 1–10),4 while independent visa category
applicants are assessed against Parts 1–8 and 10.5

4. Pool marks and pass marks: The provision for two levels of points is a
statutory means of controlling the flow and level of numbers in points-
tested categories. The marks are set from time to time by the Minister by
notice in Gazette and may differ from one visa category to the next. Appli-
cants who achieve the pass mark fulfil the points criteria for the purpose
of granting a particular visa. Applicants who reach the pool mark but fall
short of the pass mark do not fulfil the points criterion for the grant of the
particular visa and are put into a reserve list of applicants for up to two
years. If the minister varies the pass mark, those in the pool are assessed

2 As defined in Regulation 1.03.
3 The Schedule 6A points test replaced the Schedule 6 points test for certain skilled migration visa applications
made on or after 1 July 1999. Schedule 6 still applies to applications for subclasses 105,106, 126 and 135
made before that date. Those classes ceased to exist with the July 1999 amendments.
4 Regulation 22.6A(2)(b).
5 Regulation 22.6A(2)(a).
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against the new pass mark and if they achieve that mark, meet the points
requirement.

As at 10 September 2004, the relevant marks were as follows:

Current pass Current pool
Category mark mark

Skilled – independent 120 70
Skilled – independent regional (provisional) 110 110
Skilled – Australian sponsored 110 105
Skilled – Independent overseas student6 115 115
Skilled – Australian sponsored overseas student 110 110
Skilled – Onshore independent New Zealand citizen 120 120
Skilled – Onshore Australian sponsored New Zealand citizen 110 110

5. Skilled Occupation List (SOL): All the skilled categories require the
applicant to nominate a skilled occupation at the time they apply for their
visa. Only occupations that are listed on the gazetted SOL7 attract points
for skill for the purposes of passing the points test. The listed occupa-
tions are taken from the four highest ASCO levels. The number of points
allocated to particular occupations is prescribed by the same Gazette.

6. Migration Occupations in Demand List (MODL): If an applicant’s nomi-
nated skilled occupation has been gazetted as a MOD,8 they are eligible for
extra points for skills for the purposes of the skills targeting qualifications
of the points test.

7. Occupations Requiring English (ORE) List:9 Listed by Gazette10 and by
reference to ASCO occupations, this list is relevant to skilled Australian-
linked and independent classes of visa. If an applicant’s nominated occu-
pation is on the ORE list, that applicant must have vocational English.11

Those applicants must both pass the points test and be assessed against
the ORE requirement. Failure on either results in refusal.

8. National Office of Overseas Skills Recognition (NOOSR): An indepen-
dent agency that assesses some occupations on the SOL (particularly reg-
istrable and licensed occupations) and publishes Skills Recognition in Aus-
tralia (used to categorise some occupations) and the Country Education
Profiles. It assesses overseas qualifications.

10. Relevant assessing authority: Occupations nominated by visa applicants
in the skills stream are assessed by authorities outside DIMIA, known as
relevant assessing authorities. Regulation 2.26B provides:

6 From 1 April 2005, the pass mark for applications for Skilled – Independent Overseas Student
(subclass 880) visas will be 120.
7 GN 36, 8 September 2004.
8 GN 36, 8 September 2004.
9 Defined in Regulation 1.19 as ‘the Minister may publish by notice in the Gazette a list of occupations

requiring proficiency in English of at least the standard required for the award of 15 points under Part 3 of
Schedule 6’.
10 GN 6, 11 February 1998 – List of occupations requiring English – (r. 1.19).
11 Defined in Regulation 1.15B.
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(1) The Minister may, by notice in the Gazette,12 specify a person or body as the
relevant assessing authority for a skilled occupation if the person or body is
approved in writing by the Minister or NOOSR as the relevant assessing author-
ity for the occupation.

(2) The standards against which the skills of a person are assessed by a relevant
assessing authority for a skilled occupation must be the standards set by the
relevant assessing authority for the skilled occupation.

The Gazette notice mentioned in that regulation sets out the skilled occupation,
the assessing authority for that occupation and the number of points that occu-
pation scores for the purposes of the points test. The assessing authorities have
internal review procedures but their assessments are not reviewable under the
migration legislation.

In some cases, the Minister may request that a particular applicant’s nominated
occupation, having already been assessed, is re-assessed.13 The purpose of this
is to refuse visas in circumstances where an applicant has received a favourable
skills assessment for the occupation he or she nominated but has qualifications
or employment experience in a different occupation, for which registration or
licensing is required in Australia.14

The relevant categories for applicants obtaining permanent residence on the
basis of occupational skills are either offshore or onshore.

7.2.1 Offshore

The relevant visa classes are:
Skilled – Australian-sponsored (migrant) (class BQ)15

11. ● Subclass 138 (Skilled – Australian-sponsored)16

● Subclass 139 (Skilled – Designated Area-sponsored)17

Skilled – independent (migrant) (class BN)18

● Subclass 136 (Skilled – Independent)19

● Subclass 137 (Skilled – State/Territory-nominated Independent)20

Skill matching (migrant) (class BR)21

● Subclass 134 (Skill Matching)22

12 GN 36, 8 September 2004.
13 Regulation 2.27B.
14 PAM 3: Sch. 6A/Skills section 12.2.
15 Sch. 1 Item 1128B.
16 ibid.
17 ibid.
18 Sch. 1 Item 1128C.
19 ibid.
20 ibid.
21 Sch. 1 Item 1128AA.
22 ibid.
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Applicants for the subclass 138 (Skilled – Australian-sponsored) must be under
forty-five years old;23 provide an assurance of support;24 be sponsored25 by a
specified relative;26 satisfy the Schedule 6A General Points Test;27 lodge, with
the application, the assessment of the nominated skilled occupation made by
relevant assessing authority;28 have the minimum period of skilled employment
experience or, alternatively, have the relevant, recent Australian educational
qualifications;29 have vocational English;30 meet all of the usual public interest
criteria; be offshore at the time of decision.31

Applicants for the subclass 139 (Skilled – Designated Area-sponsored) visa
must meet similar requirements with some less stringent criteria to induce appli-
cants to go to designated areas.32 Except for Perth, Brisbane, Sydney, Newcastle
and Woollongong, all areas of Australia are designated. Sponsors include grand-
parents and first cousins33 (unlike the subclass 138 criteria) and they must have
resided in one or more designated areas for the twelve months preceding the time
the sponsorship was lodged with DIMIA and continue to reside there at the time
of the decision.34 There is no requirement to pass a points test and the English
language requirement is less stringent provided that English language training
has been arranged.35

In each subclass, the applicant’s spouse can be the person whose skills/
education are assessed and, for the subclass 138, scored.36 In the latter case,
the spouse is assessed for points in all items except sponsorship, as well as for
vocational English.

Subclass 136 (Skilled – Independent) has largely the same criteria as the sub-
class 138 (Skilled – Australian-sponsored) visa, save for the sponsorship require-
ment and the higher pass mark. In the absence of sponsorship by a relative, there
is no provision for a spouse meeting the points requirement. However, if a com-
bined application is made, officers decide whether the husband or wife needs to
satisfy primary criteria by having regard to which is capable of receiving the high
score.37 The assurance of support is a discretionary requirement.38

23 Sch. 2 subclause 138.214.
24 Sch. 2 subclause 138.213.
25 Sch. 2 subclause 138.212.
26 Sch. 2 subclause 138.211 provides that the relative must be (a) a parent; (b) a child or adoptive child, or
a step-child, who is not a dependent child of the sponsor; (c) a brother or sister, an adoptive brother or sister
or a step-brother or step-sister; or (d) a nephew or niece, an adoptive nephew or niece or a step-nephew or
step-niece.
27 Sch. 2 subclause 138.225.
28 Sch. 1 Item 1128B (3)(c) and Sch. 2 subclause 138.224.
29 Sch. 2 subclause 138.216.
30 Sch. 2 subclause 138.226.
31 Sch. 2 subclause 138.411.
32 GN 34, 29 August 2001 – Designated areas for the purpose of item 6701 of Schedule 6.
33 Sch. 2 subclause 139.211(e).
34 Sch. 2 subclauses 139.213 and 139.222.
35 Sch. 2 subclause 139.226.
36 Migration Regulations 1994 Reg. 2.27A and Sch. 2 subclause 138.217.
37 PAM 3: Sch. 2 Visa 136 section 5.3.
38 Sch. 2 subclauses 136.228.
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Subclass 137 (Skilled – State/Territory-nominated Independent) has similar
criteria to the subclass 136 other than a requirement to meet only the pool mark39

and the requirement that the applicant has been nominated by a state or territory
government agency and the nomination has been accepted by the Minister.40

Applicants can apply (without charge) for their details to be placed in a database
for consideration under the skill-matching scheme.

The Skill matching (migrant) (class BR) visa class is not points tested. It is
a means of receiving applications that go onto a database – the Skill Matching
Database (SMD) – for subsequent nomination by employers. It is a mandatory
requirement to submit the necessary details for storing on the SMD.41 There is
no initial application charge and the second instalment only becomes due when
the visa is to be granted.42 It is a mandatory requirement that the applicant be
nominated by a state or territory authority within two years,43 failing which the
application will be refused.

The applicant must have a skilled occupation and lodge the relevant assess-
ment, as well as work experience or recent Australian qualifications.44 Occu-
pational details of potential migrants are included on the SMD, which is widely
circulated to state/territory governments and other agencies. Visa applicants can
be nominated from the SMD by a participating state/territory government agency
or employer for a subclass 134 visa or a subclass 137 (Skilled – State/Territory-
nominated Independent) visa. They are also eligible to be nominated by an Aus-
tralian employer under the Regional Sponsored Migration Scheme (RSMS); a
labour agreement (LA); an RHQ agreement; or an Invest Australia Supported
Skills (IASS) agreement. In RSMS cases, skill-matching gives rise to an application
for an Employer Nomination (Migrant) (119) visa. In the other three instances,
skill matching gives rise to an application for a Labour Agreement (Migrant) (i.e.
subclass 120) visa.45

7.2.2 Onshore

The relevant visa classes are:
Skilled – independent overseas student (residence) (class DD)46

● Subclass 880 (Skilled – Independent Overseas Student)47

Skilled – Australian-sponsored overseas student (residence) (class DE)48

39 Sch. 2 subclause 137.221.
40 Sch. 2 subclause 137.224(1).
41 Sch. 2 subclause 134.216 – Sch. 1 Item 1128AA (d) provides that the ‘Application must be accompanied
by satisfactory evidence that the applicant has provided the personal and occupational information required
for inclusion in Immigration’s skill matching database’.
42 Sch. 1 Item 1128AA(2).
43 Sch. 2 subclause 134.222(1).
44 Sch. 2 subclauses 134.213–215.
45 Migration Regulations Reg. 2.08C.
46 Sch. 1 Item 1128CA
47 ibid.
48 Sch. 1 Item 1128BA.
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● Subclass 881 (Skilled – Australian-sponsored Overseas Student)49

● Subclass 882 (Skilled – Designated Area-sponsored Overseas Student)50

Skilled – New Zealand citizen (residence) (class DB)51

● Subclass 861 (Skilled – Onshore Independent New Zealand Citizen)52

● Subclass 862 (Skilled – Onshore Australian-sponsored New Zealand
Citizen)53

● Subclass 863 (Skilled – Onshore Designated Area-sponsored New Zealand
Citizen)54

This category mirrors the offshore visa under the general points test scheme to
enable tertiary-qualified overseas students to apply for a permanent visa onshore.
Thus, the substantive criteria are similar to the offshore subclass 136 (Skilled –
Independent) visa category but this visa is only available to eligible overseas
students in Australia, who must nominate at least a sixty point skilled occupation
from the SOL or a fifty point occupation and an Australian PhD,55 pass the points
test56 and demonstrate they have completed a relevant full-time qualification, in
an English-speaking course, in Australia.57

Eligible applicants must hold (or have recently held) a specified category
of student visa (as a student or student dependant) or hold a Bridging Visa A or
Bridging Visa B pending a subclass 497 Graduate – Skilled application.58 ELICOS,
non-award course, AusAID/Defence, Australian government-assisted (including
state/territory), foreign government-assisted and multilateral agency-assisted
students are not eligible.59 If the applicant is the holder of a non-student sub-
stantive visa or a Bridging Visa A or B, they must have held an eligible student
visa within the six months prior to the application.60

An assurance of support is discretionary61 and the applicant and family mem-
bers must meet the usual public interest criteria.

For subclass 881 (Skilled – Australian-sponsored Overseas Student) visas,
the applicant must be sponsored by a specified relative who is an Australian
citizen or permanent resident or eligible New Zealand citizen.62 Otherwise, the
subclass 881 visa is similar to the 138 (Skilled – Australian-sponsored) visa but,
like the subclass 880 (Skilled – Independent Overseas Student), is only available
to the same range of eligible overseas students in Australia. Applicants must pass

49 ibid.
50 ibid.
51 Sch. 1 Item 1128D.
52 ibid.
53 ibid.
54 ibid.
55 Sch. 1 Item 1128CA(3)(j).
56 Sch. 2 subclause 880.222.
57 Sch. 1 Item 1128CA(3)(l)(i–ii).
58 Sch. 1 Item 1128CA(3)(e) and (f).
59 Sch. 1 Item 1128CA(3)(f).
60 Sch. 1 Item 1128CA(3)(e)(i)–(ii) and 1128CA(3)(g)(i) and (ii).
61 Sch. 2 subclause 880.226.
62 Sch. 1 Item 1128BA(3)(k).
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the points test,63 must nominate at least a fifty point occupation from the SOL64

and provide a satisfactory skills assessment.65 If the applicant’s spouse meets
other criteria, he/she can be assessed against the skills criteria.66 An assurance
of support is mandatory.67

The subclass 882 (Skilled – Designated Area-sponsored Overseas Student)
category has similar criteria to the 139 (Skilled – Designated Area-sponsored)
visa with the same eligibility restrictions as the subclass 881 visa.

Subclasses 861, 862 and 863 visas are the equivalent of similar visas granted
to non-New Zealanders applying in the offshore skills stream (subclasses 136,
138, 139).

The applicants must be holders of a Subclass 444 (Special Category) visa
(granted as a matter of course to New Zealand citizens who have lawfully entered
Australia).68

The skill-related criteria for visa 861 subclass reflects those for the offshore
Skilled – Independent (136) visa and some applicants for visa 861 to have a
‘deemed’ RSMS visa (visa 857) application.69

The skill-related criteria for visa 862 subclass simply mirror those for the
offshore Skilled – Australian-sponsored (138) visa.

The skill-related criteria for visa 863 simply mirror those of the offshore
Skilled – Designated Area-sponsored (139) visa.

7.3 Temporary visas

The relevant visa classes are the Graduate – skilled (temporary) (class UQ)
which consists of the subclass 487 (Graduate-Skilled) visa;70 and the Skilled –
independent regional (provisional) (class UX) visa class which consists of the
subclass 495 (Skilled – Independent Regional (Provisional)) visa.71

The subclass 487 (Graduate – skilled) visa is for prospective applicants for
visa subclasses 880, 881 and 882 who, at the expiry of their substantive student
visa, need a further temporary visa to remain lawfully in Australia until able
to meet all the prescribed Schedule 1 requirements (which include obtaining a
formal skills assessment and undergoing health examinations) to validly apply
for the points-tested permanent visas. To that end, applicants must state their
intention to apply for a Class DD/DE visa.72 Many student visas have ‘no further
stay’ condition 8534 attached to them. That condition is specifically worded to

63 Sch. 2 subclause 881.224.
64 Sch. 1 Item 1128BA(3)(j)(ii).
65 Sch. 1 Item 1128A(3)(j)(iv).
66 Sch. 2 subclause 881.227(a).
67 Sch. 1 Item 1128BA(3)(n).
68 Section 32(2)(a) of the Act and Regulation 5.15A.
69 Regulation 2.08CA.
70 Sch. 1 Item 1212A.
71 Sch. 1 Item 1218A.
72 Sch. 1 Item 1212A(3)(c).
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allow the holder to apply for a Class UQ visa.73 Holders of the Class UQ visa are
then entitled to have the condition waived before they apply for the permanent
visa.74

Schedule 1 (item 1212A) requirements and eligibility restrictions for the Class
UQ visa (and visa-specific Schedule 2 criteria for subclass 497) more or less
reflect those for the onshore points-tested permanent visas. The applicant in
this class must be the student, notwithstanding that the applicant’s spouse may
subsequently be the principal applicant for a class 881 or 882 visa (on the basis
of relationship with the sponsor).

The subclass 485 (Skilled-Independent Regional (Provisional)) visa is a tem-
porary visa for applicants who cannot achieve the passmark for the independent
skilled subclass. It allows the visa holder to remain in Australia for three years
during which time they must live and work in regional Australia. After living
in regional Australia for at least two years and being employed (including self-
employed) for at least one year, Skilled – Independent Regional (Provisional)
(SIR) visa holders are eligible to apply for permanent residence through existing
regional visas.

The application can be made onshore or offshore75 and applicants must be
sponsored by a state or territory government agency.76 Each state and territory
has a dedicated migration office that has guidelines for sponsoring applicants in
this category.77 The state agencies include Regional Certifying Bodies (RCB) –
state/territory development bodies based in regional/rural Australia that have
been approved by the Minister to certify nominations under the Regional Spon-
sored Migration Scheme (RSMS) and regional subclass 457 visa arrangements.78

Applicants must apply to such an agency to be sponsored. In general, the spon-
soring State will assess the demand for the applicant’s skill and their willingness
to work in areas where that skill is in demand.

Applicants must be under forty-five years old; have vocational level English;
obtain sponsorship from an authorised state or territory government or their
appointed Regional Certifying Body; score at least 110 points of the general skilled
migration points test;79 nominate an occupation listed on the Skilled Occupations
List (SOL); provide evidence that they have a positive skills assessment from a
relevant assessing authority; have the relevant recent work experience for their
nominated occupation or be eligible for an exemption;80 pay the relevant visa
application charge; and meet health and character requirements for permanent
entry.

73 Sch. 8 condition 8534(c).
74 Regulation 2.05(5).
75 Schedule 2 subclauses 495.411 and 495.412.
76 Schedule 2 subclause 495.227 (1).
77 See New South Wales:<www.business.nsw.gov.au>; Northern Territory:<www.migration.nt.gov.au>;
Queensland: <www.migration.qld.gov.au>; South Australia: <www.immigration.sa.gov.au>; Tasmania:
<www.development.tas.gov.au>; Victoria: <www.LiveInVictoria.vic.gov.au>.
78 Listed by agency in SGN 407, 30 October 2002 – ‘Specification of bodies for paragraphs 5.19(4)(e) and
1.20GA(1)(e) and areas for paragraph 2.43(1)(la) of the Migration Regulations 1994’.
79 Schedule 2 subclause 495.222.
80 Schedule 2 subclause 495.211(1).
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Onshore applicants with a ‘pooled’ subclass 136 (Skilled – Independent) appli-
cation who have scored 110 points on the points test will be invited by DIMIA
to apply for the SIR (Provisional) visa.81 They then need to obtain sponsorship
from an authorised state or territory government or their appointed Regional
Certifying Body and lodge this with their acceptance advice. Overseas students
can apply in Australia on the same basis that overseas students can apply for other
onshore skilled visas.82 They must nominate a sixty point occupation listed on the
Skills Occupations List (SOL), provide evidence that they have a positive skills
assessment from a relevant assessing authority for a sixty point occupation or
they can nominate a fifty point occupation from the SOL if they have completed
an Australian doctorate after at least two years of full-time study in Australia;
or a degree, diploma, or trade qualification as a result of at least two years of
full-time study at an Australian regional institution, provided the applicant lived
in regional Australia while studying for at least two years.83

If a SIR (Provisional) visa is due to expire and the holder is unable to satisfy
the requirements to be granted a permanent visa, the applicant may be eligible
to apply for a second SIR (Provisional) visa (but not a third)84 in an attempt to
meet the eligibility requirements for a permanent visa.

7.4 Visas based on employer nominations

Employer nominations are divided into two categories: the Employer Nomina-
tions Scheme (ENS) and the Regional Sponsored Migration Scheme (RSMS).
The latter has less stringent requirements as an inducement to attract workers
to designated areas. The schemes enable Australian employers to recruit skilled
and ‘highly skilled’ workers,85 either from overseas, or from persons temporar-
ily in Australia, in circumstances where an employer has been unable to fill a
vacancy from within the Australian labour market or through their own training
efforts.

Both permanent and temporary visas are available through employer nomina-
tions. This chapter discusses the requirements for permanent visas. Temporary
visas are discussed in the next chapter.

There are two classes of permanent visas: migrant (offshore) and residence
(onshore).
Employer Nomination (Migrant) (class AN)86

● Subclasses 119 (Regional Sponsored Migration Scheme)87

● Subclass 121 (Employer Nomination Scheme)88

81 Regulation 2.08DA.
82 Schedule 1 Item Item 1218A(5)(b).
83 Schedule 1 Item Item 1218A(5)(g)(iii).
84 Schedule 1 Item Item 1218A(4).
85 As defined in Regulation 5.19(3).
86 Sch. 1 Item 1114.
87 ibid.
88 ibid.
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Employer Nomination (Residence) (Class BW)89

● Subclass 856 (Employer Nomination Scheme)90

● Subclass 857 (Regional Sponsored Migration Scheme)91

7.4.1 The Employer nomination scheme (ENS)

The Employer nomination scheme (ENS) involves a two-stage process: first, the
nomination of the position by the employer and the approval of that nomination
by DIMIA; and secondly, the visa application by the employee intending to fill
the nominated position. The nomination is subject to the provisions of Regula-
tion 5.19 in Part 5 of the Regulations. A successful nomination is defined as an
approved appointment.92 It relates to the position and not to the nominee. The
visa requirements are set out in Schedules 1 and 2 of the Regulations.

There are two nomination categories: the ENS and the Regional Sponsored
Migration Scheme (RSMS).93 The latter operates through the requirement that
the nomination for the relevant position must be certified by a gazetted Regional
Certifying Body.94

In addition to using the prescribed form and paying the prescribed fee for a
nomination, the requirements for approval of an employer nomination are that
an employer–employee relationship must exist in a business that is operating and
located in Australia and there is a vacancy; a ‘highly-skilled person’ is needed;
the employment must be full-time and on-going – at least for three years with
the possibility of renewal; the employer has an adequate training record or a
commitment to training; there is no suitable Australian citizen or Australian
permanent resident worker to fill the position; Australian wages and conditions
must apply.95

Businesses that are yet to commence operations will need to demonstrate that
there is a genuine intention to commence and that the nominated position is
important to the future success of the business.96 The employer/employee rela-
tionship is tested by the usual indicators such as PAYG tax arrangements, employer
contributions to superannuation and workcare, the right to hire and fire and so
on.97 The position must require a highly-skilled worker, defined in Regulation
5.19(3) as somebody who has at least a three-year formal qualification or the
equivalent experience plus another three years of relevant work experience. In
assessing that requirement, DIMIA officials will be guided by the ASCO Dictio-
nary (see above).98 There are special guidelines related to medical practitioners,

89 Sch. 1 Item 1114A.
90 ibid.
91 ibid.
92 Regulation 1.03.
93 Regulation 5.19(2) and (4).
94 SGN 407, 30 October 2002.
95 Regulation 5.19(2)(a)–(f).
96 PAM 3: Div. 5.3/ reg 5.19 Approval of nominated positions (Employer Nomination) section 6.3.
97 ibid., section 8.2.
98 ibid., section 16.2.
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academic and scientific research positions, tourist industry positions, chefs and
cooks and religious organisations and religious workers.99

The training component relates to the employer rather than the employee
who fills the nominated position, although the nominee may have a part to play
in training. The general consideration is to have in place training procedures,
programs and/or plans for improving employees’ skills so as to reduce the need to
import skilled labour.100 The non-availability of an Australian permanent resident
orcitizenisestablishedby ‘testingthelabourmarket’.Unlessthedelegatedeciding
the nomination application provides a waiver,101 that testing requires advertising
the position during the six months immediately prior to lodging the employer
nomination, in appropriate publications or with relevant employment agencies,
or providing independent and authoritative advice from recognised professional
or industrial bodies.102 DIMIA is wary of advertisements that appear to match
the qualifications of a particular person or are not prominently directed at the
widest market.103

Visa applications can be made onshore – subclass 121 (Employer Nomination
Scheme) or offshore – subclass 856 (Employer Nomination Scheme). Onshore
applicants are excluded if their last substantive visa was one of those listed in the
relevant part of Schedule 2 and must also hold a particular subclass of substantive
visa to be eligible to apply.104 The nominee’s qualifications and experience need
to match the criteria that were applied in approving the nomination.105

7.4.2 The regional sponsored migration scheme (RSMS)

The regional sponsored migration scheme (RSMS) has less stringent skill levels,
period of employment requirement and no requirement for labour market testing
or training.

The RSMS is filtered through prescribed regional certifying bodies (RCB) that
have jurisdiction to assess employment requirements in prescribed areas.106 All
areas of Australia are prescribed except Brisbane, the Gold Coast, Newcastle,
Sydney, Wollongong, Melbourne and Perth. Prior to the employer nomination
being approved, the relevant RCB must certify that the nominated position is for a
genuine vacancy and is for at least two years full-time employment and cannot be
filled locally. Unless the position is approved as an exceptional appointment, the
vacancy must be one that requires the occupant to have had training equivalent

99 ibid., sections 21–25.
100 ibid., sections 11–12 and Masuoka v Immigration Review Tribunal (1996) 67 FCR 492 at [10].
101 Regulation 5.19(2)(e)(ii) and PAM 3: Div. 5.3/ reg 5.19 sections 13.3 and 15.1. The policy guidelines have
exceptions (not waivers) for senior academic/scientific research positions, medical practitioners, religious
duties and MODL occupations: ibid., section 13.3.
102 ibid., section 13.
103 ibid., section 14.4.
104 Schedule 2 subclauses 856.211 and 856.212(4–7).
105 Schedule 2 subclause 856.213.
106 SGN 407, 30 October 2002 – Specification of bodies for paragraphs 5.19(4)(e) and 1.20GA(1)(e) and
areas for paragraph 2.43(1)(la) of the Migration Regulations 1994.
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to an Australian diploma level qualification.107 There is no requirement that
the position be filled by a ‘highly skilled’ employee. The certificate reflects the
regulatory requirements for a nominated position in the RSMS.108

If the nominee does not have the usual formal qualifications, the nomination
may be considered ‘exceptional’ and approved if the RCB certifies it and, if the
occupation being nominated falls within ASCO levels 5–7, the position is one that
has, for at least two years immediately prior to the nomination being submitted,
been filled by the prospective RSMS visa applicant as a subclass 457 visa holder.109

As the nomination is predicated on the relevant RCB certifying the need to fill
the position, labour market testing is not a necessity in this category.

Similar to the ENS, this program has special guidelines related to medical
practitioners, academic and scientific research positions, chefs and cooks and
religious organisations and religious workers.110

Visa applications can be made onshore – subclass 857 (Regional Sponsored
Migration Scheme),111 or offshore – subclass 119 (Regional Sponsored Migration
Scheme).112 Unless there are exceptional circumstances, the applicant must be
under forty-five years old. Applicants for some other classes of permanent skills-
based visa are deemed to have applied for a subclass 119 visa113 and applicants
for Employer Nomination (Residence) (Class BW), Skilled – New Zealand Citizen
(Residence) (Class DB) or Skilled – Independent Overseas Student (Residence)
(Class DD) visas are deemed to have applied for a subclass 857 visa.114 As for
the ENS visa applicants there are restrictions on applications according to the
subclass of visa that is or was held by the applicant.115

The visa can be cancelled if the holder does not commence employment within
six months of the grant of the subclass 857 or entry to Australia with a subclass
119, or the actual employment ceased before the expiry of two years.116

7.5 Labour agreements

The term ‘labour agreement’ is defined as:
(a) a formal agreement entered into between the Minister, or the Employment

Minister, and a person or organisation in Australia under which an employer

107 As defined in Regulation 2.26A(6) (according to policy ‘any occupation within ASCO 4 is considered to
be a position requiring a diploma or higher qualification . . . A diploma typically involves two years full-time
study (or three or more years part-time study).’ – PAM 3: Div. 5.3/ reg 5.19 sections 38.1&2.
108 Regulation 5.19(4).
109 PAM 3: Div. 5.3/ reg 5.19 section 44.3.
110 ibid., sections 37, 40–42.
111 Sch. 2 subclause 857.411.
112 Sch. 2 subclause 119.411.
113 Regulation 2.08C and Sch. 2 subclause 119.411: Employer Nomination (Migrant) (Class AN); Inde-
pendent (Migrant) (Class AT); Skilled – Independent (Migrant) (Class BN); Skill Matching (Migrant) (Class
BR).
114 Regulation 2.08 CA & CB.
115 Sch. 2 subclauses 857.211 and 212.
116 Section 137Q of the Act.
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is authorised to recruit persons (other than the holders of permanent visas)
to be employed by that employer in Australia; or

(b) a formal agreement entered into between the Minister and a sporting
Organisation under which the sporting organisation is authorised to recruit
persons (other than the holders of permanent visas) to take part in the
sporting activities of the sporting organisation, whether as employees or
otherwise.117

There are three types of agreement: ‘standard’ labour agreements; Regional
Headquarters Agreements (RHQ);118 and Invest Australia Supported Skills agree-
ments (IASS).119 RHQ agreements provide streamlined immigration arrange-
ments to organisations that the Minister for Industry, Tourism and Resources
has determined as being companies managing functions that support an inter-
national operation and were replaced by the Invest Australia Supported Skills
(IASS) program from 1 July 2003. Existing RHQ agreements, however, remain
in effect until they expire and are subject to the relevant statutory requirements.
PAM describes the IASS agreements as follows:

Invest Australia Supported Skills (IASS) agreements provide streamlined immigration
arrangements for organisations that the Minister for Industry, Tourism and Resources
has determined as being companies proposing to make a significant and/or strategic
investment in Australia, related to 1 of 4 key criteria: the project will boost Australian
industry innovation through increasing research, development and commercialisation
capability, the new application of skills and knowledge, technology transfer, and Cluster
development; or

the projectwillprovidesignificanteconomicbenefit toregionalAustraliatakingaccount
of the region’s investment needs; or

the project’s estimated investment exceeds $50 million and thus inherently makes a
significant contribution to economic growth, employment and/or infrastructure; or

the company is establishing a regional headquarters or regional operating centre which
will support the international operations of the parent company.

The ‘labour agreement’ definition is relevant in assessing applications for the two
permanent resident subclasses listed below and in temporary visa subclasses 418
Educational, 421 Sport, 422 Medical Practitioner and 457 Business (Long Stay).
This chapter deals only with the permanent visas, which are as follows:
Labour Agreement (Migrant) (class AU)120

● Subclass 120 (Labour Agreement)121

Labour Agreement (Residence) (class BV)122

● Subclass 855 (Labour Agreement)123

117 Regulation 1.03.
118 As defined in regulation 1.16A.
119 As defined in regulation 1.16B.
120 Sch. 1 Item 1121.
121 ibid.
122 Sch. 1 Item 1121A.
123 ibid.
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Labour Agreements are negotiated as a precursor to accessing the migration
process and those negotiations are not caught by migration legislation. PAM
describes the procedure:

A labour agreement is a formal arrangement negotiated between an employer or an
industry association and the Commonwealth Government, represented by DIMIA and
the Department of Employment and Workplace Relations(DEWR). [Their purpose is to]
enable Australian employers to recruit a specified number of workers from overseas in
response to identified or emerging labour market (or skill) shortages in the Australian
labour market. Employees may come to Australia on either a temporary or a permanent
basis. An industry body, a company or an umbrella organisation may negotiate for the
entry of a number of people to fill positions across a wide range of occupations. Visa
applications under a labour agreement receive priority processing. In accordance with
the principle of partnership between government and employers, labour agreements
should ensure that all relevant stakeholders are included in the negotiations to any
agreement eg the State/Territory departments of health on behalf of hospitals where
an agreement is proposed for health professionals.

. . . employers undertake to nominate each overseas worker whom they wish to
recruit to a vacancy under the relevant labour agreement . . . . [and] only DIMIA may
decide whether a nomination is in accordance with the relevant labour agreement.124

The agreements cover matters such as the period of the agreement, the nature of
positions that are the subject of the agreement, including employee salaries and
other terms and conditions, the skill levels required and the number of workers
required – both temporary or permanent. Once the agreement is made, employers
nominate employees to fill specified positions and DIMIA assesses whether or
not the nomination matches the terms of the agreement and whether or not the
nominee matches the specific nomination and passes the criteria for the visa.

As for the ENS, some applicants in other visa subclasses are deemed to have
applied for subclass 120 and 885 visas.125 Applicants need to have skills that
match the position set out in the nomination and be under forty-five years old
unless there are exceptional circumstances.126 Those applying under an IASS
agreement must be highly skilled.127 As for the onshore ENS and RSMS visa appli-
cants there are restrictions on onshore labour agreement applications according
to the subclass of visa that is or was held by the applicant.128

7.6 Distinguished talent

This is a class of visa for people who have outstanding talents in their field and
may not otherwise meet the criteria in other visa subclasses, or who have pro-
vided specialised assistance to the Australian government in security matters. It

124 PAM 3: Div1.2/reg. 1.03/Labour agreement section 3.
125 Regulation 2.08C.
126 Sch. 2 subclauses 120.211 and 855.213.
127 Sch. 2 subclauses 120.211(4)(b) and 855.213(3)(b).
128 Sch. 2 subclauses 855.211 and 212.
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is available to applicants both offshore and onshore.129 Onshore applicants will
be refused if they hold or have held certain subclasses of visa.130 The relevant
visas are:
Distinguished Talent (Migrant) (class AL)131

● Subclass 124 (Distinguished Talent)132

Distinguished Talent (Residence) (class BX)133

● Subclass 858 (Distinguished Talent)134

Both offshore and onshore applicants must meet the same substantive criteria. If
the applicant is a minor, there is provision to include a parent and the members
of that parent’s family unit in their application.135 All applicants must be nomi-
nated by an Australian permanent resident or citizen, or an eligible New Zealand
citizen who has a national reputation in the applicant’s area of distinction.136

The applicant must demonstrate that he or she has an internationally recognised
record of exceptional and outstanding achievement in one of the following areas:
(i) a profession; (ii) a sport; (iii) the arts; or (iv) academia and research, and that
he or she: (a) is still prominent in the area; and (b) would be an asset to the
Australian community.137

Applicants applying on the grounds of providing security assistance are, in
effect, recommended either by the Minister responsible for an intelligence or
security agency within the meaning of the Australian Security Intelligence Organ-
isation Act 1979 or the Director-General of Security.138

PAM for subclass 124 gives guidance on the level of talent that is required to
meet the criteria:

Claims of an ‘excellent’ level of performance at a job, particularly where the benefits of
such a performance may only be realised locally, would not be regarded as ‘exceptional’;
a single achievement by the applicant, particularly where that appears to be the only
significant achievement, would not be regarded as ‘exceptional’. Achievement in an
occupation, profession or activity, at a level less than an international (or national, if
comparable) recognition would not generally be regarded as exceptional achievement.

[The applicant] should contribute to the betterment of the community economically,
socially or culturally (i.e. depending on the applicant’s intended field of activity), for
example by introducing and transferring new skills or significantly raising local sporting
or artistic standards;

. . . the applicant’s achievements must be at an international (or national, if compa-
rable) level irrespective of the extent of relevant local talent within Australia.

129 Sch. 2 subclause 858.411.
130 Sch. 2 subclauses 858.211.
131 Sch. 1 Item 1112.
132 ibid.
133 Sch. 1 Item 1113.
134 ibid.
135 Regulation 1.12(6) and (7).
136 Sch. 2 subclauses 124.211(2)(d) and 858.212(2)(e).
137 Sch. 2 subclauses 124.221(a)–(c) and 858.212(2)(a)–(c).
138 Sch. 2 subclauses 124.211(4) and 858.212(4).
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Achievement in a sport or the arts, at a level less than an international (or national, if
comparable) recognition would not generally be regarded as exceptional achievement.
In ascertaining the international standing of the applicant, officers should give consid-
eration to the comparative standard of that art or sport, in the applicant’s country. For
example, an applicant rated 20 nationally, in a sport where thousands of people are in
contention, would be expected to have an exceptional record of achievement.139

Applicants for permanent residence in the skills categories, if their application is
unsuccessful or is put into a queue as a consequence of capping the number of
visas, might succeed in obtaining a temporary visa. These categories are discussed
in the next chapter.

139 PAM 3: Sch. 2 Visa 124 section 2.
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Temporary visas

8.1 Overview

The migration legislation provides a range of visas for temporary workers and
business people, and working holidaymakers and students, as well as visas for
tourists and people visiting friends and relations. In addition, some temporary
visas are issued for special purposes.

8.2 Temporary workers

Temporary workers and business people can be employer-sponsored or indepen-
dent. They range from working holidaymakers to those with a need for long-term,
but not permanent, residence.

8.2.1 Working Holiday (Temporary) (class TZ)1

● Subclass 417 (Working Holiday)2

The subclass 417 visa aims to allow young people who are holders of passports
issued by specified countries3 to holiday in Australia and supplement their funds
through incidental work. The application procedures are relatively simple and

1 Sch. 1 Item 1225.
2 ibid.
3 SGN 469, 15 December 2003 ‘Specification of passport for the purpose of paragraph 417.211(3)(a)’ (Canada,
Norway, Denmark, Sweden, Finland, The Netherlands, France, The Republic of Ireland, Italy, The United
Kingdom) and SGN 240, 1 July 2002 – ‘Specification of passport for the purpose of paragraph 417.211(3)(b)
(Germany, Japan, Republic of Korea, Malta, Hong Kong and Cyprus).

120
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brief and in many countries can be done on the Internet.4 Applicants cannot have
held a previous working holiday visa and must be between eighteen and thirty
years old and not have any dependent children, demonstrate the intention to
have a working holiday (that is, not dedicated to either work or residence) and
that they have sufficient funds for that purpose.5 PAM advises that ‘generally,
AUD 5 000 [in addition to funds for a return airfare] . . . may be regarded as
sufficient to cover the costs of the initial stages of the working holiday for an
applicant intending a total stay in Australia of six months’.6 There is no provision
for members of the family unit, so spouses must make their own application.

There are restrictions on AusAID students or recipients, although these can
be waived in some circumstances.7 The work and study capacity of successful
visa applicants is restricted by Schedule 8 conditions8 being attached to the
visas.9 Working holidaymakers may, in some circumstances, apply for visitor or
temporary work visas if they meet the requirements that are relevant to those
visas.

The Regulations make provision for a subclass of ‘Work and Holiday’ (subclass
462) visa, but its issue is contingent on particular countries (that have entered
relevant arrangements with the Australian Government) being prescribed by
Gazette and, in the absence of any relevant Gazettal, the visa is unavailable.

8.2.2 Electronic Travel Authority (class UD)

● Subclass 956 (Electronic Travel Authority (Business Entrant – Long
Validity))10

● Subclass 976 (Electronic Travel Authority (Visitor))11

● Subclass 977 (Electronic Travel Authority (Business Entrant – Short
Validity))12

The government has streamlined temporary entry for business applicants from
certain countries the government views as having a ‘high volume/low risk’ trad-
ing relationship with Australia. Applications can be made offshore or onshore
(including in immigration clearance – that is, at entry control points).13 The
applications are computerised and visas are issued electronically (without

4 Applicants from countries listed in SGN 469 (see preceding footnote) can apply on the Internet. Applicants
from other countries listed in SGN 240 must apply in their own countries by submitting paper forms.
5 Sch. 2 subclauses 417.211/212.
6 PAM 3: Sch. 2 Visa 417 section 12.2.
7 Sch. 2 subclauses 417.222(6) and (8) and 417.221(6–7).
8 Sch. 8 Condition 8108 – The holder must not be employed in Australia by any one employer for more than

three months, without the prior permission in writing of the Secretary. Condition 8201 – While in Australia
the holder must not engage, for more than three months, in any studies or training.
9 Sch. 2 subclause 417.612.

10 ibid.
11 ibid.
12 ibid.
13 Sch.1 Item 1208A(3)(a) and Regulation 2.07AB ‘Applications for Electronic Travel Authority visas’ and
Regulation 2.10(1)(a)(iii) and (b)(i).
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physical visa labels) by an extensive range of travel agents, airlines or overseas
posts.14 Applicants must hold an ‘ETA eligible passport’15 issued by prescribed
countries.16 The subclass 956 provides for multiple travel, three months stay on
each visit and a validity for travel for the life of the passport.17 The ‘Short Validity’
version (subclass 977) specifies the number of entries to Australia (for up to three
months) the applicant may make for a maximum of twelve months (shorter if
the visa expires beforehand).18 Provided the applicant holds a relevant passport,
they meet the substantive requirement of the visa by stating an intention to visit
Australia temporarily for the purpose of business.19

8.2.3 Temporary Business Entry (class UC)

● Subclass 456 (Business (Short Stay))20

● Subclass 457 (Business (Long Stay))21

Applications for this class of visa are taken to be valid if the applicant is the
holder of a valid passport issued by a designated APEC economy22 or numbers
among certain permanent residents of Hong Kong who have applied for an APEC
Business Travel Card.

The subclass 456 Business (Short Stay) visa is for genuine business visitors
seeking a short-term (up to three months) entry to Australia for business pur-
poses. The purpose of the applicant’s visit must be consistent with their personal
attributes and business background and generally relate to their existing busi-
ness activities (whether in or outside Australia). There should also be a demon-
strated need for the applicant to be in Australia for business purposes.23 PAM
describes business purposes as the applicant’s existing business activities and/or
occupation overseas; any existing business activities in Australia; or explor-
ing business opportunities in Australia . . . Conference attendance or training
purposes is acceptable if relevant to the applicant’s occupation and business
activities.24

Applications can be lodged on behalf of applicants by ‘approved nominators’.25

State and territory governments and government departments are approved

14 See Instrument 1 July 1999 ‘Approval of Agents for the Purposes of Sub-Subparagraph 2.10(1)(a)(iii)(B)
of the Migration Regulations 1994’.
15 As defined in Regulation 1.11B.
16 GN 5, 4 February 2004 – Specification of ETA-eligible passports.
17 Sch. 2 subclause 956.511(b).
18 Sch. 2 subclause 977.511(b).
19 MSI-284: The Electronic Travel Authority (ETA) – Application and Processing Section 2.3.2/3.
20 ibid.
21 ibid.
22 As defined in Regulation 1.03 and specified in GN 01, 8 January 2003 – Designated APEC economy (Brunei
Darussalam, Chile, The Hong Kong Special Administrative Region of the People’s Republic of China, Republic
of Indonesia, Japan, The Republic of Korea, Malaysia, People’s Republic of China, Peru, The Republic of the
Philippines, Taiwan and Thailand).
23 Sch. 2 subclause 456.211(a).
24 PAM 3: Sch. 2 Visa 456 section 2.
25 As defined in Sch. 2 subclause 456.111: see also Regulation 2.07AA.
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nominators26 and PAM indicates that government business enterprises,27 DIMIA
state directors and companies with regulation 1.20D pre-qualified sponsorship
status for the long-term entry of key business personnel for subclass 457 visas
(below) will be approved as nominators.28

The subclass 457 Business (Long Stay) visa is primarily intended to provide
streamlined entry arrangements for businesses needing to recruit staff from over-
seas on a temporary basis of up to four years. It also provides for the temporary
stay of independent executives (holders of the subclass 457IE visa) who wish to
maintain ownership of an existing business in Australia conducted by them as
a principal, as well as entry for business representatives aiming to establish a
system for the sale of services and special category for people accorded certain
privileges and immunities under specified legislation.

Applicants must meet the requirements of one of the following subclauses of
Schedule 2 clause 457.223: (2) labour agreements (LAs); (3) regional headquar-
ters agreements (RHQ agreements); (4) sponsorship by an Australian business;
(5) sponsorship by an overseas business; (7A) Independent Executives (Further
Application Onshore); (8) service sellers; or (9) persons accorded certain privi-
leges and immunities.29

Independent executives visa 457IE holders in Australia can apply for a further
457IE (FAO)30 or for permanent residence if they meet the criteria for a subclass
845 (Established Business in Australia), 846 (State/Territory Sponsored Regional
Established Business in Australia) or 892 State/Territory Sponsored Business
Owner (Residence) visa.31

Applicants for a further 457IE (FAO) must have been conducting the relevant
business as a principal for fifteen months or the application will be ruled invalid
and the applicant will fail a substantive Schedule 2 criterion.32

‘Service sellers’ are persons who are representatives of suppliers of services
located outside of Australia who propose to represent the supplier in Australia.
They must plan to negotiate, or enter into agreements, for the sale of services,
but not be involved in the actual supply or sale of the services.33

Persons accorded certain privileges and immunities are persons to whom
privileges and immunities will be accorded under the International Organisa-
tions (Privileges and Immunities) Act 1963 or the Overseas Missions (Privileges and
Immunities) Act 1995 and the Foreign Minister has recommended in writing to
the Minister that the applicant should be granted the visa.34

26 ibid.
27 Defined in PAM 3 Business Skills Legislated and Policy Terms as ‘a business that demonstrated an economic
and/or operational dependency on the government . . .’
28 PAM 3: Div. 2.2/reg. 2.07AA.
29 Sch. 2 subclause 457.223(1–10).
30 Schedule 1 Item 1223A(3)(ad). Spouses who held a 457 visa can, if they meet other criteria, become the
principal applicant for a 457IE (FAO ) visa: Schedule 1 Item 1223A(3)(ae).
31 See chapter 5.
32 Schedule 1 Item 1223A(3)(ad) or Item 1223A(3)(ae) and Sch. 2 subclause 457.223(7A)(b)(i).
33 Sch. 2 subclause 457.223(8)(a) and (b).
34 Sch. 2 subclause 457.223(9).
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Applicants for the Australian business and overseas business categories both
require a sponsorship from the relevant business. The sponsorship is an approval
of the business for the purpose of employing workers. A single sponsorship can
be for one or more employees. Sponsors in the Australian business category must
be approved as a pre-qualified business sponsor (for some sponsorship appli-
cations made prior to 1 July 2003) or a standard business sponsor approved
under regulation 1.20D.35 In the overseas business category, they must be a stan-
dard business sponsor approved under regulation 1.20DA.36 The basic criteria
for sponsors are that they operate a lawful business in Australia (or overseas,
for the overseas business category), they will provide some benefit to Australia
through the employment of visa 457 holders in Australia, such as employ-
ment of Australian citizens or permanent residents, expansion of trade, creation
of international links or competitiveness in the economy and that the spon-
sor will involve itself in new or improved technology and business skills and
training Australian citizens and permanent residents. They must be the direct
employer of workers they nominate, have a record of compliance with immigra-
tion law and undertake to comply with industrial relations laws, remuneration
at Australian levels and responsibility for health care and repatriation costs.37

The Federal Court has found that the cessation of the employer/employee rela-
tionship does not necessarily signal the cessation of the employer’s sponsorship
obligations arising from the undertakings that have been given.38 In addition,
the sponsorship application form specifies the number of workers they intend to
sponsor39 and the period over which the sponsorship will operate is limited to two
years.40

There are two types of nomination41: standard and ‘certified regional employ-
ment nominations’. Employers’ nominations relate to the positions to be filled
and are required in the labour agreements, RHQ agreements and IASS agree-
ments categories, as well as the Australian and overseas sponsored categories,
once the relevant sponsorship is approved. Each position requires a nomina-
tion and the nominated activities must correspond to the tasks of prescribed
occupations and at a salary level commensurate with the nominated activities
and at least at the gazetted minimum salary level.42 The prescribed occupations
reflect categories in the four highest levels of the ASCO dictionary43 and the
nomination application forms require information about qualifications, salary,
duties, responsibilities, skills and experience needed for the nominated position.

35 Sch. 2 subclause 457.223(4)(b).
36 Sch. 2 subclause 457.223(5)(c).
37 See Regulations 1.20D and DA.
38 Cardenas v MIMA [2001] FCA 17 at [55]–[57] per Carr J.
39 See Regulation 1.20C.
40 Regulations 1.20D(6) and 1.20DA(5).
41 Nominations are made under Regulation 1.20G and GA.
42 S 6, 11 February 2004 – ‘Specification of minimum salary level for the purposes of regulation 1.20B, and
occupations for the purposes of subregulation 1.20G(2) and subparagraph 1.20GA(1)(a)(i), of the Migration
Regulations 1994’.
43 See chapter 6.
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Certified regional employment nominations have less stringent occupational skill
levels and salary requirements than the former.44

The requirements for nominations under labour agreements, RHQ agreements
and IASS agreements are the same as for permanent residence applications and
are set out in chapter 6.

Once the employer’s sponsorship and nominations have been approved, the
nominated employee can make a visa application. In practice, they are often all
lodged at the same time. Onshore applicants must hold, or have held, one of the
visas set out in Schedule 2 subclause 457.211. In the four categories that require
nominations, they must be the person nominated for the position, have the skills
and experience for the position and be remunerated at the minimum salary level
or above and in accordance with the salary specified in the nomination form or
(for regional applicants) specified by an award or legislation.45

All subclass 457 visas (except for Independent Executives) are issued with the
Schedule 8 condition 8107 attached.46 That condition effectively precludes hold-
ers from changing employers or working in a position or occupation inconsistent
with the position or occupation in relation to which the visa was granted. If the
holder ceases to work for the particular employer or in the particular position,
he/she must lodge a fresh visa application and the new employer must lodge a
fresh sponsorship and nomination related to the position to be filled and the visa
applicant nominated to that position.

8.2.4 Short Stay Sponsored (Visitor) (Class UL)

● Subclass 459 Sponsored Business Visitor (Short Stay)47

● Subclass 679 Sponsored Family Visitor (Short Stay)48

The subclass 459 visa is similar to the subclass 456 visa (see above) with the
added requirements that it can only be obtained offshore49 and the applicant
be sponsored by an Australian citizen or permanent resident or eligible New
Zealand citizen who is a Commonwealth or state member of parliament or a
mayor of a municipality, or by a Commonwealth, state or territory government
agency or instrumentality.50 PAM advises: ‘The subclass is intended for those
business visitors who, because of certain residual doubts as to their genuineness,
do not satisfy criteria for the Business (Short Stay) visa (subclass 456) but who
have a sponsor in Australia who meets legislative and policy requirements for
visa 459 sponsorship purposes.’51

44 See S 6, 11 February 2004, above.
45 See the relevant parts of sch. 2 subclause 457.223 (2–10).
46 Sch. 2 subclause 457.611.
47 ibid.
48 ibid.
49 Schedule 1 Items 1217A(3)(a) and (b).
50 Sch. 2 subclause 459.214.
51 PAM 3: Sch. 2 Visa 459 section 1.1.2.
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8.2.5 Medical Practitioner (Temporary) (class UE)52

● Subclass 422 (Medical Practitioner)53

This visa is based on a policy to facilitate the entry of temporary resident doctors
to areas of workforce shortage, mainly in regional Australia, to help overcome the
difficulties experienced in attracting and retaining doctors who can maintain the
standard of health care in rural communities. Temporary resident doctors must
be sponsored by Australian employers to fill ‘area of need’ positions that cannot
be filled by suitably qualified Australian citizens or permanent residents.54

The applicant must be sponsored (either independently or as part of a labour
agreement),55 the position must be full time and adequately remunerated, labour
market requirements must be met and the applicant’s qualifications must be
recognised by the relevant state/territory medical board.56 Sponsorship and
labour agreement obligations and responsibilities are the same as in other tem-
porary visa categories.57

Applications can be made onshore by holders or former holders of specified
visas58 or offshore.59 The visa is issued for four years60 with Schedule 8 condition
8107, confining holders to the position for which the visa was granted.61

8.2.6 Domestic Worker (Temporary) (class TG)62

● Subclass 426 (Domestic Worker (Temporary) – Diplomatic or Consular)63

● Subclass 427 (Domestic Worker (Temporary) – Executive)64

Subclass 426 is for adult domestic workers employed in a private capacity by
diplomatic and consular representatives posted to Australia,65 taking into con-
sideration international bilateral relations and the Vienna Conventions on diplo-
matic and consular status.66 People employed directly by the overseas mission
(rather than privately) are eligible for subclass 996 diplomatic (temporary) visas
(these will not be covered in this book). Applications are made offshore unless an
onshore applicant already holds or has held a subclass 426 visa67 and they must

52 Sch. 1 Item 1214AA.
53 ibid.
54 PAM 3: Sch. 2 Visa 422 section 1.1.
55 Schedule 2 subclause 422.223.
56 Schedule 2 subclause 422.222.
57 See ‘Sponsorship and Assurance of Support’ in Chapter 4 and ‘Labour Agreements’ in Chapter 7.
58 Schedule 2 subclause 422.211.
59 Sch. 1 Item 1214AA(3) and Schedule 2 clause 422.4.
60 PAM 3: Sch. 2 Visa 422 ‘Recent Legislative or Policy Changes’.
61 See above, Restrictions on changing positions or employers.
62 Sch. 1 Item 1207.
63 ibid.
64 ibid.
65 Schedule 2 subclause 426.222(b).
66 As set out in the DFAT publication Manual of Consular Instructions.
67 Schedule 1 Item 1207(3) and Schedule 2 Subclause 426.211.
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have the support of the Minister for Foreign Affairs.68 The visa is granted subject
to Schedule 8 work restriction conditions 811069 and 8107, confining holders to
the position for which the visa was granted.70

Despite the usual policy concerns about labour market testing, subclass 427
visas allow the entry of domestic workers for certain executives who hold a
visa subclass 457 (or subclasses 412 (Independent Executive) and 413 (Exec-
utive) visas),71 a concession recognising the representational and entertainment
responsibilities of such holders while working in Australia.72 Applications can
be made offshore and onshore by specified visa holders.73 Applicants must be
sponsored, either indirectly through their employer’s sponsor or directly by the
employer.74 Sponsors must meet certain financial and employment obligations75

and while labour market testing might be requested, it is not a requirement if there
are compelling circumstances, established through employer’s representations.76

Visas are granted for the period of the employer’s stay up to a maximum of two
years and a further two year extension77 and with work restrictions equivalent
to subclass 426 visa holders (see above).78

8.3 Cultural/Social (Temporary) (class TE)

● Subclass 411 (Exchange)79

● Subclass 416 (Special Program)80

● Subclass 420 (Entertainment)81

● Subclass 421 (Sport)82

● Subclass 423 (Media and Film Staff)83

● Subclass 424 (Public Lecturer)84

● Subclass 428 (Religious Worker)85

68 Schedule 2 subclause 426.223.
69 8110 The holder:

(a) must not engage in work in Australia except in the household of the employer in relation to whom the
visa was granted; and

(b) except with the permission in writing of the Foreign Minister, must not remain in Australia after the
permanent departure of that employer.

70 See above, Restrictions on changing positions or employers.
71 Schedule 2 subclause 427.222(b).
72 PAM 3: Sch. 2 Visa 427 section 1.2.
73 Schedule 1 Item 1207(3) and Schedule 2 subclause 427.211.
74 Schedule 2 subclauses 427.223/4.
75 Schedule 2 subclauses 427.224/5 and 427.227.
76 Schedule 2 subclause 427.225(a) and PAM 3: Sch. 2 Visa 427 section 10.2.
77 PAM 3: Sch. 2 Visa 427 section 17.1.
78 Schedule 2 subclause 427.611.
79 ibid.
80 ibid.
81 ibid.
82 ibid.
83 ibid.
84 ibid.
85 ibid.
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These subclasses of visa are available offshore and onshore. As a threshold
requirement, onshore applicants must be holders (or former holders) of the lim-
ited subclasses of substantive visas specified in the part of Schedule 2 – relating
to the particular subclass – and AusAID students must have support from the
responsible Minister, although that requirement can be waived.

Exchange visa (411) is for the entry of skilled people under exchange arrange-
ments giving Australian residents reciprocal opportunities to work with overseas
organisations,86 as well as for participants in bilateral government exchange
agreements (for example, Fulbright scholarship holders).87 The visa is issued
with Schedule 8 condition 8107.88

Special program visa (416) is for applicants undertaking an organised working
visit to Australia as the holder of a Churchill fellowship, or to participate in a youth
exchange program, or as a person who has been nominated by a community-based
non-commercial organisation in Australia to take part in a program of activity
that has the object of cultural enrichment or community benefits.89 The exchange
and cultural /community programs must be approved by the DIMIA Secretary.90

Special programs are intended to promote opportunities for persons to expe-
rience other cultures and enhance international relations and to broaden their
experience and knowledge by participating in certain youth exchange schemes or
community-based non-commercial programs. The extensive types of approved
programs are typically operated by educational, religious and cultural groups,
although student visas are appropriate if the purpose of the visit to Australia is
primarily to study. Similarly, a temporary business visa is more appropriate if the
primary purpose of the visit is business. If offshore applicants do not apply for
the appropriate visa, they may be invited to make application for a more suitable
visa if it appears that application would be successful.91

Primary applicants must establish that they have adequate means of support,
subject to work rights.92 PAM states:

as a general guide, the main applicant’s living expenses – which include accommoda-
tion, food, transport, clothing and general expenses – could range from AUD 8 500 –
15 500 a year (this figure does not include airfares or health cover)93

Entertainment visa (420) is for applicants involved in the entertainment industry,
including both commercial and non-commercial performers for film, television,
opera, ballet, circuses and other entertainers, as well as support personnel and
non-performing production/technical personnel for productions to be shown in,

86 Schedule 2 subclause 411.222.
87 Schedule 2 subclause 411.223 and PAM 3: Sch. 2 Visa 411 section 6.1 ‘Eligible agreements’.
88 See above, Restrictions on changing positions or employers.
89 Schedule 2 subclause 416.222.
90 Listed at the end of the PAM 3 ‘Special Program – Visa 416’.
91 Regulation 2.11.
92 Schedule 2 subclause 416.322.
93 PAM 3 ‘Special Program – Visa 416’ section 10.2.



TEMPORARY VISAS 129

or concerts or recordings to be performed in, Australia.94 PAM states that the
purpose of the visa is to:

Enhance general cultural standards, facilitate the Australian community’s access to a
wide range of social and cultural events and activities and take into account the need
to protect the employment of Australian residents in the entertainment industry. It is
not intended for the following persons:

Musicians, conductors or musical directors under employment contracts . . . these
applicants should apply, and be assessed against criteria, for a Temporary Business
Entry (TBE) visa 457.

Persons involved in the production of documentaries or commercials exclusively for
overseas use . . . should be assessed against visa 423 Media and film staff criteria.

Media staff based in Australia as employees of overseas news organisations should
be assessed against visa 423 Media and Film Staff criteria.

Media staff covering a specific event or events for overseas news media should apply,
and be assessed against criteria, for a TBE visa 456.

Members of amateur performance groups (such as a choir or youth ensemble similar
perhaps to the Australian Youth Orchestra) – provided tourism is the main purpose of
the visit i.e. performances will be incidental – may apply, and be considered against
criteria for, a tourist visitor visa (subclass 676/686).95

It is a threshold requirement that the application be accompanied by a com-
pleted sponsorship form96 and, unless the applicant obtains a visa pursuant to
a bilateral government agreement,97 the sponsorship must be approved for a
particular applicant to be successful.98 The sponsor will be expected to provide
a performance contract that will permit decision-makers to assess the nature of
the performances and the itinerary and the sponsor’s intention to employ their
nominee in accordance with Australian legislation and awards, as well as any
requirements for support staff.99 Performers and entertainers100 must also pro-
vide a certificate given by the Arts Minister, confirming that relevant Australian
content criteria have been met, Australian workers have been provided oppor-
tunity to participate and certain foreign or private investment levels have been
provided.101

Sport visa (421) provides for the temporary entry of sports persons – play-
ers, coaches, instructors, trainees, judges and adjudicators – to compete against
Australian residents and improve the quality of a sport in Australia through par-
ticipation in high-level competition and training. DIMIA will require evidence

94 Schedule 2 subclause 420.222(2–6).
95 PAM 3: Sch. 2 Visa 420 ‘Entertainment’ sections 1.2–1.3.
96 Schedule 1 Item 1205(3)(c).
97 Schedule 2 subclause 420.226 and 420.224(2).
98 Schedule 2 subclauses 420.223/4.
99 PAM 3: Sch. 2 Visa 420 ‘Entertainment’ section 9.1 and schedule 2 subclauses 420.222(2)(a) or

420.222(3)(a).
100 The PAM 3: Sch. 2 Visa 420 ‘Entertainment’ does not define Entertainer, but advises decision makers to
give it a broad interpretation. It defines ‘performer’ as ‘any person who performs or appears on stage or screen
or before a microphone or audience as part of a theatre, film, television or radio production or presentation,
audio or video recording, concert or other form of entertainment’ sections 6.1 and 6.2.
101 Schedule 2 subclauses 420.222(2)(c) and (3)(c).
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from relevant sporting bodies to assess the level of the sports activity and the rep-
utation of sports people.102 The categories of sports persons covered by the 421
visa are individuals or sporting groups (and their support staff) taking part in spe-
cific sports events or contests;103 sponsored players, coaches and instructors (and
their support staff ) joining an Australian sports club, team or similar organisation
or participants undertaking a structured sports training program in Australia;104

sponsored sports instructors entering under a business arrangement with an
organisation in Australia105 (such as skiing, martial arts); show/competition
judges and adjudicators;106 or those who enter under an agreement between
Australia and another country.107

Sports instructors must demonstrate that they enter under a labour agree-
ment or demonstrate that no Australian worker is available for the position.108

People entering for particular events do not need a sponsor if their stay is for
less than three months, but must provide a letter of invitation from the organ-
isation arranging the event.109 For stays in excess of three months, they need a
sponsor.110 All onshore applicants whose stay exceeds three months must have
a sponsor unless they are known participants in international competition.111

Sponsors are required to adequately remunerate successful visa applicants,112

accept responsibility for all financial obligations to the Commonwealth incurred
by the visa holder arising out of the visa holder’s stay in Australia, the visa holder’s
compliance with all relevant legislation and awards in relation to any employ-
ment entered into by the visa holder and, unless DIMIA decides otherwise, the
visa holder’s compliance with their visa conditions.113

The visa is issued with Schedule 8 condition 8107, confining holders to the
position for which the visa was granted.114 While no period for the visa is specified,
policy is that, where there is a sponsor, the visa should be granted to have effect
for two years or the period of stay agreed to by DIMIA, having regard to the
proposed period of stay as indicated in the sponsorship, nomination or letter of
support (as applicable), whichever is the earlier.115

Media and film staff (423) visas are issued to applicants seeking temporary
stay as professional media staff members of overseas news organisations (print,
radio, television or film media) assigned to Australia as accredited representatives
of that organisation (such as their foreign correspondent);116 media and film staff

102 PAM 3: Sch. 2 Visa 421 sections 15.2 and 15.3.
103 Schedule 2 subclauses 421.222(2) and (3).
104 Schedule 2 subclause 421.222(4).
105 Schedule 2 subclause 421.222(5).
106 Schedule 2 subclause 421.222(6).
107 Schedule 2 subclause 421.222(7).
108 See ‘labour market requirements’ as defined in Regulation 1.11.
109 Schedule 2 subclause 421.223(c).
110 Schedule 2 subclause 421.224(c).
111 Schedule 2 subclause 421.229.
112 Schedule 2 subclause 421.222(5)(c)(3).
113 Regulation 1.20(2)(b).
114 See above, Restrictions on changing positions or employers.
115 PAM 3 Generic Guidelines F – Temporary Residence Visas section 14.4.
116 Schedule 2 subclause 423.222(2).
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approved under a country-to-country agreement to which Australia is a party;117

or television or film crew, including actors, production and support staff and
still-photographers, involved in the production of documentary programs (or
commercials) exclusively for use outside Australia.118

Applicants for this subclass are to be differentiated from applicants in the
subclass 420 for entertainers. Applicants staying for more than three months
must be sponsored, except for offshore applicants entering under a country-to-
country agreement.119 The sponsorship obligations are the same as for sponsors
in the subclass 423 visa, above.

Public lecturer (424) visas are intended for applicants whose usual occupation
is associated with appearing and lecturing regularly in public and whose main
purpose in seeking a visa is to follow that occupation, usually in response to
an invitation from an organisation in Australia. They may be independent120

or enter under an agreement between Australia and another country121 or by
invitation.122 The latter must be sponsored if the intended stay exceeds three
months123 and all onshore applicants whose stay is intended to exceed three
months must also be sponsored.124

Religious worker (428) visas are primarily for applicants who are sponsored by
a religious organisation in Australia to undertake work in Australia that directly
serves the religious objectives of the organisation.125 The purpose is to assist
the sponsor to access specific religious skills not readily available within the
Australian community.126 The applicant is expected to have had relevant reli-
gious training or an intention to undertake training and to be involved directly
in activities such as providing spiritual leadership, conducting worship, teaching
of or guidance in religion, ministering, pastoral care or proselytising and/or high
level administration or other work in a full-time capacity directly relating to the
above (such as a full-time choral director or religious conservator).127 There is
no legislative requirement that the applicant already be qualified and/or experi-
enced, and it is policy to approve applications from trainees, provided the sponsor
has an agreement with DIMIA and has provided a clear structure for the proposed
training, the objectives and expected outcomes of the training program, the pre-
requisites to undertaking a training position on the part of the sponsored visa
applicant, the length and number of hours of the training program and the way
in which the training is to be delivered, and by whom.128

117 Schedule 2 subclause 423.222(4).
118 Schedule 2 subclause 423.222(3).
119 Schedule 2 subclauses 423.222(4), 423.223 and 423.229.
120 Schedule 2 subclause 424.222.
121 Schedule 2 subclause 424.223.
122 Schedule 2 subclause 424.224.
123 Schedule 2 subclause 424.224(b).
124 Schedule 2 subclause 424.229(b).
125 Schedule 2 subclause 428.222.
126 PAM 3: Sch. 2 Visa 428 section 1.1.
127 ibid., sections 2.1 and 2.2.
128 ibid., sections 4.2 and 5.1.
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The visa is not for applicants employed by religious organisations in other
capacities, such as building, fund-raising or providing domestic services, etc. Such
applicants may be eligible for other temporary visas that are more appropriate
for the work they are to perform.

Sponsors must be a ‘religious organisation’. That term is not defined in the
legislation but it is policy that the sponsor will be considered a religious organi-
sation only if it has been granted tax exemption status by the Australian Taxation
Office (ATO) on the basis of being a religious group or institution. According to
the ATO definition (as at July 2003) a religious institution is:

. . . an establishment, organisation or association that is instituted to advance or
promote religious purposes. . . . Incorporation is not enough for an organisation to
be an institution. . . . Its activities, size, permanence and recognition will be relevant.
An organisation that is established, controlled and operated by family members and
friends would not normally be an institution.129

It is not a legislative requirement that the sponsoring religious organisation has
entered into an agreement with DIMIA, but the existence of such an agreement
assists in having sponsorship approved, as the sponsor has already established
the maximum number of religious workers for whom visas will be sought over
the life of the agreement and the nature of the duties proposed. Among other
things, it has demonstrated its financial capacity to support this number and any
accompanying family unit members and agreed to participate in a monitoring and
reporting arrangement.130 In addition, it will already have met the requirement to
provide an undertaking to pay for the applicant’s travel expenses out of Australia
when the sponsorship or visa ceases and not to recover those expenses from, or
money expended in support of, the visa holder.131 The sponsorship obligations
are the same as for sponsors in the subclass 423 visa, above, and the visa is issued
with Schedule 8 condition 8107, confining holders to the position for which the
visa was granted.132

8.4 Educational (Temporary) (class TH)133

● Subclass 415 (Foreign Government Agency)134

● Subclass 418 (Educational)135

● Subclass 419 (Visiting Academic)136

● Subclass 442 (Occupational Trainee)137

129 ibid., section 3.2.
130 ibid., sections 8.2, 9.2 and 10.1.
131 Schedule 2 subclause 428.223.
132 See above, Restrictions on changing positions or employers.
133 Sch. 1 Item 1208.
134 ibid.
135 ibid.
136 ibid.
137 ibid.
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Foreign government agency (415) visas are granted to representatives of for-
eign governments (or foreign government agencies as described below) who are
not entitled to a subclass 995 diplomatic (temporary) visa solely because the
Department of Foreign Affairs and Trade (DFAT) has declined to accredit them,
as well as certain foreign language teachers who are to be employed in Australia
by their government or government agency.138 Applicants applying to direct the
operations in Australia of the British Council, the Alliance Française, the Goethe
Institute, or the Italian Cultural Institute must provide a letter of support from the
relevant authorities in their country, while all other applicants must be sponsored
by a foreign government agency139 or, for onshore applicants staying longer than
three months, by the intended employer.140 Applications can be made offshore
or onshore141 and the visa is granted for the period covered by the invitation and
with Schedule 8 condition 8107, confining holders to the position for which the
visa was granted.142

Educational (418) visas are for applicants offered temporary appointment to
a position at an Australian tertiary institution or research institution as an aca-
demic, librarian, technician, laboratory demonstrator or to undertake research,
or as a teacher at an Australian school or technical college. However, the subclass
has been marked for repeal and applicants will be directed to making applications
for subclasses 456 and 457 (see above).143

Visiting academic (419) is a visa for academics or researchers in tertiary or
research institutions in overseas countries, whose primary purpose of stay is
to observe or participate in research projects at the invitation of an Australian
tertiary institution or research organisation,144 and who will not receive any
form of payment from the inviting institution, other than an allowance towards
living expenses.145 It suits academics on sabbatical leave and is not suitable for
academics who are remunerated by an institution in Australia. Applications can
be made offshore or onshore146 and the visa is granted with Schedule 8 condition
8107, confining holders to the position for which the visa was granted.147

Occupational trainee (442) visas are issued to occupational trainees148 for
workplace-based training that will give the applicant additional or enhanced
skills that the applicant will be able to utilise in the applicant’s employment after
leaving Australia and without adversely affecting the occupational opportunities
available to Australian citizens or permanent residents.149 Applicants must be
nominated unless the application is made in relation to occupational training

138 Schedule 2 subclause 415.222.
139 Schedule 2 subclauses 415.223 and 415.111 (defining ‘foreign government agency’).
140 Schedule 2 subclause 415.229(c).
141 Schedule 1 Item 1208(3) and Schedule 2 clause 415.4 and subclause 415.211.
142 See above, Restrictions on changing positions or employers.
143 PAM 3 Schedule 2 – Educational – Visa 418 Section 1.2.
144 Schedule 2 subclause 419.222.
145 Schedule 2 subclauses 419.224 and 419.611 and Schedule 8 condition 8103.
146 Schedule 1 Item 1208(3) and Schedule 2 clause 419.4 and subclause 419.211.
147 See above, Restrictions on changing positions or employer.
148 Defined in Regulation 1.03 as holders of the subclass 442 visa.
149 Schedule 2 subclause 442.223.
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to be provided by the Commonwealth.150 Applications can be made offshore or
onshore151 and the visa is granted with Schedule 8 work restriction condition
8102.152

8.5 Student visas

There are some often-used terms and acronyms that are common in student visa
applications.153 These include:
19. CRICOS: Commonwealth Register of Institutions and Courses for Overseas

Students;
20. CoE: Confirmation of enrolment;
21. eCoE: electronic Confirmation of Enrolment;
22. DEST: Department of Education, Science and Training;
23. IELTS: International English Language Testing System;
24. ELICOS: English Language Intensive Course for Overseas Students;
25. OSP: Overseas Student Program;
26. PRISMS: The Provider Registration and International Student Management

System of DEST

Special provisions for student visas are set out in Division 1.8 of the Migration
Regulations 1994.154 Those provisions were established in response to a view
that student visa holders abused the visa system to work or otherwise reside in
Australia. They provide a framework for student visas, with the detail being in
various Gazette notices, as well as Schedules 2 and 5A. The regulations create
seven subclasses of student visa related to seven education sectors. Applicants
must be overseas students who hold eligible passports155 and the types of courses
related to each visa subclass (except 576 AusAID or Defence Sector) are specified
by Gazette.156 They range from short-term English language courses to post-
graduate university degrees, as indicated in the following Schedule 1 visa class:

8.5.1 Student (Temporary) (class TU)

● Subclass 570 Independent ELICOS Sector157

● Subclass 571 Schools Sector158

● Subclass 572 Vocational Education and Training Sector159

150 Schedule 2 subclause 442.222.
151 Schedule 1 Item 1208(3) and Schedule 2 clause 442.4 and subclause 442.211.
152 8102 ‘The holder must not engage in work in Australia (other than in relation to the holder’s course of
study or training)’.
153 See PAM 3: Generic Guidelines G – Student Visas ‘OSP Legislated and Policy Terms’.
154 See Regulations 1.40–1.44.
155 GN 39, 1 October 2003 – Specification of passports for the purposes of paragraphs 1.40(1)(a) and (b).
156 Regulation 1.40A and SGN 444, 28 November 2003 – Specification of types of courses for the purposes
of regulation 1.40A.
157 ibid.
158 ibid.
159 ibid.
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● Subclass 573 Higher Education Sector160

● Subclass 574 Postgraduate Research Sector161

● Subclass 575 Non-Award Sector162

● Subclass 576 AusAID or Defence Sector163

● Subclass 580 Student Guardian164

Under the Education Services for Overseas Students (ESOS) Act 2000, only educa-
tion providers165 registered ‘CRICOS’ are permitted to offer education or training
services to overseas students. Registration can be suspended under the ESOS Act
if the Minister is satisfied that too many students from that provider are entering
or remaining in Australia ‘for purposes not contemplated by their visas’.166

A student visa application is an application to study within a particular educa-
tion sector in Australia. If an application is to study for more than one course (for
instance, an ELICOS course followed by a university course) one of the courses
(the second course, that is contingent on the first) is designated as the principal
course.167 That designation has ramifications as Schedule 2 criteria for individ-
ual student subclasses are based on the assessment level applicable to the prin-
cipal course (see below). The applicant must enrol with the particular education
provider and supply the certificate of enrolment168 as a Schedule 2 criterion of
the particular visa subclass.

The grant of a student visa is determined by the applicant’s assessment level.169

The assessment levels are based on risk profiles of the country of the applicant
and are a statistically-based assessment of the applicants’ propensity to abide by
the conditions of their student visas. The levels range from 5 (extremely high) to
1 (low).170 The levels are used to determine the evidence a particular applicant
must provide to establish he or she is a genuine student. A Gazette notice specifies
an assessment level that matches the applicant’s eligible passport to each subclass
of student visa the particular passport holder applies for.171 For instance, for a
subclass 573 higher education sector visa, the holder of a passport from Spain
has an assessment level of 1, while the holder of a Lebanese passport has a level
of 4.

The evidentiary requirements for each assessment level are set out in Sched-
ule 5A. The Schedule is divided into visa subclasses with each subclass having
discrete evidentiary requirements for each assessment level, related to English

160 ibid.
161 ibid.
162 ibid.
163 ibid.
164 ibid.
165 As defined in Regulation 1.03.
166 ESOS Act Part 6 Division 2 (s. 97–s. 103).
167 Regulation 1.40(2) and (3).
168 Defined in Regulation 1.03.
169 Defined in Regulation 1.03 ‘assessment level, in relation to a Subclass 570, 571, 572, 573, 574, 575 or
576 visa, means the level of assessment (being level 1, 2, 3, 4 or 5) specified under Division 1.8 for a kind of
eligible passport, within the meaning of regulation 1.40, and for an education sector.’
170 Regulation 1.41 and PAM 3: Div. 1.8 ‘Special provisions for student visas’ Section 37.
171 GN 43, 29 October 2003 – Specification of assessment level for a passport issued by a foreign country in
relation to each subclass of student visa for the purpose of regulation 1.41.
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language proficiency, financial capacity, educational qualifications and some
other matters, depending on the visa category, such as the length of the course,
its connection with the applicant’s employment and the applicant’s age. Finan-
cial capacity is calculated against Item 5A104 of Schedule 5A: ‘Meaning of living
costs and school costs.’

Common to subclasses 570–576, applications can be made both offshore and
onshore, although onshore applications are restricted to holders or former hold-
ers of specified visas and applicants in assessment levels 3–5 need to establish
compelling reasons for being granted a further student visa. Some student visa
applications can be electronically lodged by applicants from gazetted assessment
level 1 countries.172

Student visas are subject to conditions, including that they meet course
requirements, maintain health insurance and do not change course providers,173

as well as to work restrictions. Initially all student visas are issued with Schedule
8 condition 8101 (no work), but once the course has commenced there is a rel-
atively simple means of re-applying for the same subclass of visa with condition
8105, limiting employment to twenty hours per week during course time.

Student Guardian (580) is not strictly a student visa, as it is issued to allow,
in limited circumstances, for a student guardian to provide appropriate care and
welfare arrangements for a minor student (and some who are eighteen years or
older).174 The guardian must be nominated by the student,175 provide for his/her
own support and is subject to several restrictions,176 including a no work con-
dition, limited study and the residential restriction of Schedule Condition 8537,
which provides that while the nominating student is in Australia, the student
guardian must reside in Australia and while in Australia, the student guardian
must stay with the nominating student and provide appropriate arrangements
for the student’s accommodation, support and general welfare.

8.6 Other temporary visas

Family Relationship (Temporary) (class TL)
● Sch. 1 Item 1212.
● Sch. 2 subclass: 425 (Family Relationship)

This visa enables unmarried people of secondary school age to have an extended
holiday of up to twelve months, with an opportunity to learn about Australia
and, where appropriate, learn English on an informal basis while staying with

172 Schedule 1 Item 1222(1)(a)(iii) and SGN 456, 5 December 2003 – Specification of a class of persons for
the purposes of subparagraph 1222(1)(a)(iii).
173 Schedule 8 conditions 8202, 8505 and 8206.
174 Schedule 2 subclause 580.222/3.
175 Schedule 2 subclause 580.226.
176 Schedule 2 subclause 580.611.
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relatives or close family friends – including one or more Australian citizens or
permanent residents.177

Expatriate (Temporary) (class TJ)178

● Subclass 432 (Expatriate (Temporary))179

This category provides for the temporary stay in Australia of family members
of persons employed in remote localities, near but outside Australia, by interna-
tional companies that depend on Australia for supplies or have other business
associations with Australia.180 Applications can be made offshore or onshore.181

8.6.1 Retirement (Temporary) (class TQ)182

● Subclass 410 (Retirement)183

Applicants who are over fifty-five years old184 and wish to spend some retirement
years in Australia, have no dependants (other than a spouse)185 and are able to be
self-supporting in Australia without cost to Australia’s social and welfare services,
may be eligible for a 410 retirement visa. They must be able to transfer $870,000
to Australia (or $800,000 if they have a child who is an Australian citizen or
permanent resident or eligible New Zealand citizen), or $350,000 plus pension
rights/potential investment income of $52,000 (or $315,000 plus $50,000 per
year if they have the Australian relative connection).186 The applicant and spouse
(if any) must each demonstrate that they have made adequate arrangements in
Australia for health insurance.187 It is policy that this health criterion generally
cannot be satisfied unless the applicant produces evidence of comprehensive
health insurance (covering hospital and medical costs) with an Australian insurer
(including Medicare if the applicant is eligible).188 The application can be made
offshore or onshore189 and the visa is granted with employment rights limited to
twenty hours per week.190

Medical Treatment (Visitor) (class UB)191

● Subclass 675 Medical Treatment (Short Stay)192

● Subclass 685 Medical Treatment (Long Stay)193

177 Schedule 2 subclause 425.222/3.
178 Sch. 1 Item 1210.
179 ibid.
180 Schedule 2 subclauses 432.222–226.
181 Schedule 1 Item 1210(3) and Schedule 2 subclause 432.211.
182 Sch. 1 Item 1217.
183 ibid.
184 Schedule 2 subclause 410.221(2).
185 Schedule 2 subclause 410.221(3) and (4).
186 Schedule 2 subclause 410.221(9).
187 Schedule 2 subclauses 410.221(9)(d) and 410.321(4)(a)(ii).
188 PAM 3: Sch. 2 Visa 410 sections 11.3 and 11.4.
189 Schedule 1 Item 1217(3) and Schedule 2 subclause 410.211.
190 Schedule 2 subclause 410.611 and Schedule 8 condition 8104.
191 Sch. 1 Item 1214A.
192 ibid.
193 ibid.
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The subclass 675 visa is for applicants who wish to visit or stay in Australia for no
more than three months in order to undertake medical treatment (including con-
sultation) other than that related to surrogate motherhood, or to receive an organ
transplant or donate an organ or to accompany an organ recipient or donor, or as
a Western Province Papua New Guinean citizen medically evacuated to Queens-
land.194 In the latter case, the applicant must be approved by the Queensland
Department of Health for medical evacuation to a hospital in Queensland. In
each of the other cases, the Minister must be satisfied that arrangements have
been concluded to carry out the planned treatment. Applicants are ineligible for
Medicare, even if they are from countries that have reciprocal health arrange-
ments with Australia (among other reasons, they have pre-existing conditions)
and must make all medical and hospital payments in advance of the visa being
issued.195 If the treatment is to be provided in a public hospital, public clinic or
other public medical facility, the written approval of that facility and the relevant
state/territory health authority is necessary. Such written approval is required in
order to establish that no Australian resident would be disadvantaged in obtain-
ing medical treatment or consultation.196

The subclass 685 makes similar provisions for people who wish or need to stay
longer than three months. In addition, it provides for certain onshore unsuccess-
ful visa applicants for permanent visas who are unfit to leave Australia. Those
people must be in Australia, be at least fifty years old and be a person who has
applied for a permanent visa and satisfied all criteria except the Schedule 4 Public
Interest Health criterion 4005 and, consequently, been refused that permanent
visa.197

194 Schedule 2 subclause 675.212.
195 Schedule 2 subclause 675.221(2)(f)–(h).
196 ibid.
197 Schedule 2 subclause 685.212(6).
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Miscellaneous visas

9.1 Citizenship

One of the most important and defining aspects of sovereignty is that a state can
establish its own criteria regarding citizenship of the nation. Citizenship is the
strongest connection that a person can have with Australia. Citizens have an unre-
stricted right to live and work in Australia and to travel in and out of the country
without restriction. The presence and activities of citizens is not controlled by
the Department of Migration, which only has the authority to administer rules in
relation to non-citizens. Thus, citizenship is not central to the topic of this book.
However, for the sake of completeness we provide a brief overview of the topic.

As a general principle, permanent residents share the same rights and duties
as citizens. However, there are some rights and duties that are unique to citizens.
These include the right to an Australian passport, the right to stand for public
office and elections for parliament, to serve in Australia’s defence force and claim
diplomatic protection while overseas, and to serve on juries. Only citizens can
enrol on the electoral register to vote at Commonwealth, state and local elections.

Citizenship is governed by the Australian Citizenship Act 1948. Citizenship can
be obtained in several ways. The most common are via birth,1 descent (that is, on
the basis of citizenship of one’s parents)2 or adoption.3 Permanent residents are
also eligible to apply for citizenship after being present in Australia for a defined
period of time (normally two years).4

1 Australian Citizenship Act 1948 (Cth), s 10.
2 Australian Citizenship Act 1948 (Cth), ss 10B, 10C, 11.
3 Australian Citizenship Act 1948 (Cth), s 10A.
4 Australian Citizenship Act 1948 (Cth), ss 13, 14A, 14B, 14C, 15.

139
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Citizenship once obtained is not irrevocable. There are a number of ways
that Australian citizenship can be lost. Citizenship can be lost where a person
renounces his or her Australian citizenship;5 serves in the armed forces of a
country at war with Australia;6 acquired citizenship fraudulently;7 is sentenced
to more than twelve months imprisonment after applying for citizenship for an
offence committed any time before being granted citizenship;8 is a child of a
person who loses citizenship9 or is of such disposition that the Minister is satisfied
that it would be contrary to the public interest for the person to continue to be
an Australian citizen.10

People who have lost their citizenship may be eligible for an ex-citizen visa
under section 35 of the MigrationAct1958. They must have been in Australia when
they lost that citizenship and since that time, without leaving. It is a permanent
resident visa, not a grant of citizenship, but holders can recover their citizenship
by meeting the residential requirements of the Citizenship Act. The visa is granted
automatically to people who meet the criteria, and permits them to remain in, but
not re-enter, Australia. In those circumstances, the holder would need to obtain
a resident return visa if he/she wanted to depart and re-enter Australia.

9.2 Absorbed person visa

Absorption is a concept that arose from cases addressing the immigration and
emigration power of section 51(xxvii) of the Australian Constitution. The High
Court found that at some point certain persons were absorbed into the Australian
community and ceased to be ‘immigrants’ for the purpose of the Migration Act.
Parliament resolved this issue by shifting the constitutional basis of the Act to
the ‘naturalisation and aliens’ power contained in section 51(xix) of the Consti-
tution. The shift took effect on 2 April 1984 by way of the Migration Amendment
Act 1983. The Migration Act 1958 from then on referred to ‘non-citizens’ rather
than ‘immigrants’, thereby removing the issue of ‘absorption’. This was because
the only way non-citizens cease to be non-citizens is by acquiring Australian
citizenship. As a matter of policy, it was considered that persons who, prior to
2 April 1984, had become absorbed should not become unlawful if they remained
continuously in Australia.11

Prior to 1 September 1994, the effect of the absorption doctrine was that a
number of absorbed persons were lawfully in Australia as permanent residents
but were not the holders of entry permits. By the operation of section 34 of the

5 Australian Citizenship Act 1948 (Cth), s18. This must be done by way of formal declaration registered by
the Department of Migration and occurs where a person acquire citizenship of another country. A person
cannot renounce their citizenship whereby this would result in him or her becoming stateless.
6 Australian Citizenship Act 1948 (Cth), s 19.
7 Australian Citizenship Act 1948 (Cth), s 21.
8 Australian Citizenship Act 1948 (Cth), s 21.
9 Australian Citizenship Act 1948 (Cth), s 23.

10 Australian Citizenship Act 1948 (Cth), s 21.
11 MSI No. 116, 7 September 1995, section 2.4.
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Act (from 1 September 1994), those people hold a permanent visa. Whether or
not a person was ‘absorbed’ prior to 2 April 1984 is a question of fact that is
determined by having consideration to various issues that have been established
through caselaw, including whether or not the person: married (and/or had a
longstanding stable relationship) with an Australian citizen or Australian perma-
nent resident; established a permanent home; had children born and educated in
Australia; obtained and retained remunerative employment; purchased property
and acquired significant assets; made efforts to become part of the community
(learning to speak English/made enquiries about citizenship); and abided by the
law.

A further consideration is the length of the person’s residence in Australia and
whether any departure from Australia was only for a temporary purpose, such as
an overseas visit or to study (and the person returned before 2 April 1984). If they
arrived after 2 April 1979, they will not be considered as an absorbed person.12

The ‘absorbed person visa’ is a visa to remain in, but not to re-enter, Australia.
If an absorbed person wishes to depart Australia he or she will have the same
entitlement to a resident return visa as any other permanent visa holder.

9.3 Visitors

Applicants in a position to be sponsored by a relative who is an Australian citizen
or permanent resident or an eligible New Zealand citizen or a parliamentarian
or a mayor are eligible for a subclass 679 sponsored family visitor (short stay)
visa.13

Electronic Travel Authority (class UD)
● Sch. 1 Item 1208A
● Sch. 2 subclasses: 956 Electronic Travel Authority (Business Entrant – Long

Validity)14

● 976 Electronic Travel Authority (Visitor)
● 977 Electronic Travel Authority (Business Entrant – Short Validity)

Applications for the 976 electronic travel authority (visitor) visa can be made off-
shore or onshore (including in immigration clearance – that is, at entry control
points).15 The applications are computerised and visas are issued electronically
(without physical visa labels) by an extensive range of travel agents, airlines
or overseas posts.16 Applicants must hold an ‘ETA eligible passport’17 issued by

12 Harry Tjandra aka Jimmy Yek v Minister for Immigration and Ethnic Affairs (FC, unreported, 23 July 1996,
per Lindgren J).
13 See chapter 5.
14 The two business entrant subclasses are discussed in Chapter 8.
15 Sch.1 Item 1208A(3)(a) and Regulation 2.07AB ‘Applications for Electronic Travel Authority visas’ and
Regulation 2.10(1)(a)(iii) and (b)(i).
16 See Instrument 1 July 1999 ‘Approval of Agents for the Purposes of Sub-Subparagraph 2.10(1)(a)(iii)(B)
of the Migration Regulations 1994’.
17 As defined in Regulation 1.11B.
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prescribed countries.18 The subclass 976 (visitor) visa (for which no visa applica-
tion charge applies) provides for multiple travel, three months stay on each visit
and a validity for travel of up to twelve months (depending on passport valid-
ity).19 The applicant must state an intention to visit Australia temporarily for the
purpose of tourism.20

People not entitled to obtain an ETA can lodge a paper application for either
a short stay or long stay visitor visa as set out in the following visa categories:
● Short Stay (Visitor) (class TR)

Sch. 1 Item 1218
Sch. 2 subclass: 676 Tourist (Short Stay)

● Long Stay (Visitor) (class TN)
Sch. 1 Item 1214
Sch. 2 subclass: 686 Tourist (Long Stay)

Tourist visas permit visitors to come to Australia to visit their friends or family or
to travel or otherwise remain as a visitor. The central requirements are that the
applicant is a genuine visitor who intends leaving at the end of the visit,21 has
sufficient funds for the stay22 and meets health and public interest criteria. All
tourist visas are subject to assessment for the Schedule 4 ‘risk factor’ condition
4011.23 In effect, that is a statistical assessment, collated in a Gazette notice,24

of the likelihood an applicant will overstay or otherwise breach visa condi-
tions, based on the country of which the applicant holds a passport, gender and
age.

Applications can be made offshore and onshore, although only current (or for-
mer) holders of certain substantive visas are eligible for onshore applications.25

Offshore applications can be lodged by Internet.26

9.4 Bridging visas

Bridging visas are a means of ensuring non-Australian permanent residents or
citizens (or eligible New Zealand citizens) remain lawful in order to avoid deten-
tion and removal.27 A bridging visa can only be granted to an eligible non-citizen
who satisfies the criteria for a bridging visa prescribed under section 31(3) of the
Act.28 They are for applicants whose visas have ceased and who are waiting for a

18 GN 5, 4 February 2004 – Specification of ETA-eligible passports.
19 Schedule 2 subclause 976.511.
20 Schedule 2 subclause 976.222.
21 Schedule 2 subclauses 676.211(a) and 676.221(c) / 686.211(a) and 686.221(c).
22 Schedule 2 subclauses 676.211(b)(i) and 686.211(b)(i).
23 Schedule 2 subclauses 676.221(2)(e) and 686.221(2)(e).
24 GN 50, 20 December 2000 – Public Interest Criteria (Risk Factor).
25 Schedule 2 subclauses 676.221(c) and 686.221(c).
26 Schedule 2 subclauses 676.211A(2) and 686.211A(2).
27 See chapter ‘Entry, stay and departure’.
28 Section 73 of the Act.
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decision on an application for a substantive visa, or non-citizens making arrange-
ments to leave Australia, or non-citizens who do not have a visa but whom it is
not necessary to keep in immigration detention. The basic principles are:
● A bridging visa provides the holder with lawful status. However, the holding

of a bridging visa is not taken to be the holding of a visa for the purposes
of satisfying the criteria for grant of a visa of another class.

● Generally a valid application for a substantive visa in Australia is also a valid
application for a bridging visa. Bridging visas can only be granted to those
applicants who have made a valid application for a substantive visa of a
kind which can be granted if the applicant is in Australia. The bridging visa
application is intended to be decided immediately, before the substantive
visa application.

● Only one bridging visa is held per substantive visa application.
● One class of bridging visa permits the holder to travel to and enter Australia.

To be eligible for a visa of this class, generally an applicant must have held
a substantive visa at the time they made their application for a further
substantive visa and have substantial reasons for travel.

● Classes are structured according to: the status of the non-citizen at the time
of application for a further substantive visa, that is lawful or unlawful;
and/or whether an unlawful non-citizen was detected by departmental
compliance action.

● Once a non-citizen is detained, they are generally eligible for only limited
classes of bridging visa (unless they have been subsequently granted a
substantive visa).

● Permission to work given with a bridging visa generally depends on the
permission to work held at the time of application for the substantive visa
(with certain exceptions – see part 8 below). Bridging visa holders with
work restrictions may apply for and be granted another bridging visa of the
same class without work restrictions in certain circumstances (see part 8
below).

● A bridging visa comes into effect when a substantive visa ceases (if one is
held) or when granted (if no substantive visa is held). If a substantive visa
is cancelled, the bridging visa ceases.

● A bridging visa provides lawful status to an applicant during process-
ing of their substantive visa application until the visa is granted or until
twenty-eight days after notification of the final decision on the application
(that is, the first decision made on the application or, if merits review has
been sought, the decision when all avenues of merits review have been
exhausted).

● Applicants seeking judicial review generally can be granted the same class
of bridging visa as that granted in connection with their substantive visa
application if they apply to the Federal Court within the statutory time
limits.
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● If a person has more than one substantive visa application under consider-
ation, they will hold more than one bridging visa. Only one bridging visa
is in effect at any time. The bridging visa in effect is the one that is most
beneficial to the applicant (see Regulation 2.21).

● Bridging visas which permit the holder to remain in Australia (but not travel
andenter)ceasewhentheholder leavesAustralia, regardlessofwhetherthe
holder has another visa which permits return to Australia (section 82(8)).
A replacement bridging visa of the same class can be granted on application
where the bridging visa would not have ceased if the holder had remained
in Australia.29

A central concept in bridging visas is the definition of ‘eligible non-citizen’30

being a non-citizen who has been immigration cleared, is in a prescribed class of
persons,31 or is determined by the Minister to be an eligible non-citizen. There
is a distinction between an eligible non-citizen and a lawful non-citizen, defined
as ‘a non-citizen in the migration zone who holds a visa that is in effect’.32

The available types of Bridging visa classes and subclasses are:

Schedule 1 class Schedule 2 subclass

Item 1301. Bridging A (Class WA) 010 (Bridging A)
Item 1302. Bridging B (Class WB) 020 (Bridging B)
Item 1303. Bridging C (Class WC) 030 (Bridging C)
Item 1304. Bridging D (Class WD) 040 (Bridging (Prospective Applicant))

041 (Bridging (Non-applicant))
Item 1305. Bridging E (Class WE) 050 (Bridging (General))

051 (Bridging (Protection Visa Applicant))
Item 1306. Bridging F (Class WF) 060 (Bridging F)

With a few exceptions33 when a non-citizen who is in Australia (but not in immi-
gration clearance) makes a valid application for a substantive visa of a kind which
can be granted if the applicant is in Australia, the relevant substantive visa appli-
cation forms include an application for a Bridging A, C or E visa.

Bridging A is granted to eligible non-citizens lawfully in Australia and not in
immigration detention, who hold a substantive visa or a bridging A or B visa, and
apply for another substantive visa or, within the legislated timelines, for merits
or judicial review of a refused visa application.34

Bridging B is granted to certain applicants who hold a bridging A or B visa and
need to travel overseas during the processing of a substantive visa application

29 MSI No. 350, 16 May 2002.
30 As defined in section 72 of the Act.
31 Classes of persons are prescribed in Regulation 2.20.
32 Section 13(1) of the Act.
33 See Reg. 2.07A.
34 Schedule 1 Item 1301(3); Schedule 2 clause 010.21.
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until it is finally determined, or during judicial review proceedings.35 It is not
available to holders of subclass 785 (temporary protection) visas36 as these are
granted specifically without a re-entry facility as part of the policy to deter undoc-
umented arrivals in Australia.

Bridging C is granted to eligible non-citizens who do not hold a substantive
visa, are not in detention; have not been granted a bridging visa by compliance
and have made a valid application for a substantive visa; or to applicants who
apply within the specified time for judicial review of a decision to refuse a visa and
held a bridging C visa during the processing of the application which is subject
to judicial review.37

There are two subclasses of bridging D visas: subclass 040 is for applicants
who are immigration cleared, or eligible non-citizens, but are unlawful non-
citizens (or will become unlawful within three days of the application) and have
attempted to make a substantive visa application but need more time; and sub-
class 041 is for applicants who are unlawful and unable or unwilling to make
a substantive visa application and compliance staff are not available to assist
them.38

If a non-citizen (who is not in detention) sends DIMIA an application for
a substantive visa, which is found not to be valid, an application is taken to be
made for a bridging D visa39 unless the reason the application is invalid is because
of the operation of section 48 or section 48A of the Act40 or the substantive visa
application is for a class UQ (graduate – skilled (temporary)) visa, a Class DD
(skilled – independent overseas student (residence)) visa or a class DE (skilled –
Australian-sponsored overseas student (residence)) visa.

There are two subclasses of bridging E visas. Subclass 050 is for people who
are unlawful41 and detected or detained by compliance; or unlawful non-citizens
in criminal detention; or non-citizens who have made a valid substantive visa
application and hold or last held a bridging E visa; or bridging D (subclass 041)
visa holders.42 It is suitable for unlawful non-citizens wishing to make arrange-
ments to leave Australia or are awaiting review of a decision and are not entitled
to any other visa.

Subclass 051 is for certain unauthorised arrivals who have applied for a protec-
tion visa and are eligible non-citizens who are under eighteen or over seventy-five
years old, or have special health requirements or have an Australian spouse or
are the member of the family unit of an Australian citizen.43

35 Schedule 1 Item 1302(3); Schedule 2 clause 020.21.
36 Schedule 1 Item 1302(3)(bb).
37 Schedule 1 Item 1303(3); Schedule 2 clause 030.21.
38 Schedule 1 Item 1304(3); Schedule 2 clauses 040.21 and 041.21.
39 Regulation 2.22.
40 See chapter 4: ‘Restrictions on Visa Applications’.
41 But ‘not an eligible non-citizen of the kind set out in subregulation 2.20 (7), (8), (9), (10) or (11)’: Schedule
2 clause 050.211(2).
42 Schedule 1 Item 1305(3); Schedule 2 clause 050.21.
43 Regulation 2.20 (7), (8), (9), (10) and (11): Prescribed classes of eligible non-citizens.
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9.5 Resident return

It is a common provision of the grant of permanent residence visas that the visa
permits the holder to travel to and enter Australia for a period of five years from
the time of the grant. That is, the holder can remain permanently in Australia
but, if they wish to depart and re-enter, they need permission for the re-entry.
Therefore, after the initial five years lapse, they require another visa that will
permit the re-entry.

Resident return visas (RRV) facilitate the re-entry into Australia of non-citizen
permanent residents and aim to ensure that only those people who have a genuine
commitment to residing in Australia, or who are contributing to Australia’s well-
being, retain the right to return to Australia and remain permanently. To meet the
second purpose, the period of time granted for successive RRVs depends on how
much time the holder of the permanent resident visa has resided in Australia.
The relevant visas are:
● Return (Residence) (class BB): Sch. 1 Item 1128

Sch. 2 subclasses: 155 (Five Year Resident Return); 157 (Three Month
Resident Return)

● Resident Return (Temporary) (class TP): Sch. 1 Item 1216
Sch. 2 subclass: 159 (Provisional Resident Return)

The application for subclasses 155 and 157 can be made offshore or onshore and
via the Internet. Within Australia, an application for a return (residence) (class
BB) visa can be made on a prescribed form, by letter, or orally at a DIMIA office.44

An applicant does not have to be a permanent resident (that is, hold a permanent
visa) at the time of application, provided that he or she has held a permanent
visa in the past and their most recently held permanent visa was not cancelled.
Applicants must first establish that they are, or were, permanent residents entitled
to the particular visa. Evidence of a permanent visa is normally a visa label
in a passport and, if the passport is not available, DIMIA can check whether a
person holds or held a permanent visa by checking its movement database. Where
an applicant overseas has applied for an RRV and cannot satisfy the criteria
for grant because they cannot prove their permanent residence, the decision
maker can refuse the application for a return (residence) (class BB) visa and
invite the applicant to apply for the resident return (temporary) (class TP) visa.45

For the five-year visa, generally the applicant must demonstrate that he/she
was lawfully present in Australia, as a permanent resident, for a period of, or
periods that total, not less than two years in the period of five years immediately
before the application for the visa.46 Exceptions can be made where the applicant
has been absent for longer periods and can demonstrate substantial business,
cultural, employment or personal ties with Australia and has not been absent

44 Schedule 1 Item 1128(1) and (3).
45 MSI No. 356, 23 August 2002 section 3.1.5 and Regulation 2.11.
46 Schedule 2 subclause 155.212(2).
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from Australia for five years or more, unless there are compelling reasons47 or
the applicant is a member of the family unit of a person who has met or meets the
foregoing requirements.48 Successful applicants are granted a further five year
return visa, although members of the family unit of a person who already holds
a subclass 155 visa are granted the same period as holder of that visa.49

If applicants are not able to meet the requirements for a subclass 155 visa, they
may meet those for the 157 visa. The general requirement is that the applicant
was lawfully present in Australia for a period of, or periods that total, not less than
one day but less than two years in the period of five years immediately before the
application for the visa and either has compelling and compassionate reasons for
departing Australia or, if outside Australia, had compelling and compassionate
reasons for his or her last departure from Australia.50 The need to demonstrate
‘compassionate’ reasons is over and above the need to show ‘compelling’ reasons,
and is not required for applicants in the subclass 155. The MSI notes:

Some examples of compelling and compassionate reasons include, but are not limited
to, the following: unexpected severe illness or death of a family member; or the applicant
is involved in custody proceedings for their child.51

If the application is being made offshore the applicant must also demonstrate that
he/she has not been absent from Australia for a continuous period of more than
three months immediately before making the application for the visa, unless
the Minister is satisfied that there are compelling and compassionate reasons
for the absence.52 Successful applicants are granted a permanent visa permitting
the holder to travel to and enter Australia for a period of three months from the
date of grant.53 That is, they can remain permanently in Australia but if they
depart, must return before the expiry of three months from the date the visa was
granted. If they remain for two years, they will become eligible for the class 155
visa.

The subclass 159 (provisional resident return) visa is only available for off-
shore applicants.54 It is for an applicant who claims, but is unable to prove, that
immediately before going overseas he or she was an Australian permanent res-
ident or an Australian citizen who was usually resident in Australia and, if the
claim was proved, would satisfy the criteria for the grant of a subclass 155 or 157
visa. The applicant also needs to demonstrate urgent and compelling reasons
for travelling to Australia before proving the claim.55 If successful, the grant is
for a temporary visa permitting the holder to travel to and enter Australia once

47 Schedule 2 subclauses 155.212(3)(a) and (b) and 155.212(3A).
48 Schedule 2 subclause 155.212(4).
49 Schedule 2 subclause 155.511.
50 Schedule 2 subclause 157.212(2).
51 MSI No. 356, 23 August 2002 section 5.4.7.
52 Schedule 2 subclause 157.213.
53 Schedule 2 subclause 157.511.
54 Schedule 1 Item 1216(3)(a) and Schedule 2 subclause 159.411.
55 Schedule 2 subclauses 159.211–159.213.
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only within three months of grant and to remain in Australia for three months.56

During that three months, the applicant must satisfy the requirements for either
of subclasses 155 or 157.

9.6 Other Australia-based visas

Some visas which do not fall into the three main visa streams are issued to appli-
cants who have established certain connections with Australia. These are in the
special eligibility, New Zealand Citizens57 and permanent residents of Norfolk
Island visa classes.58

9.6.1 Special eligibility

● Special Eligibility (Residence) (Class AO)
● Item 1115
● Sch. 2 subclass: 831 (Prospective Marriage Spouse);59 832 (Close Ties)
● Special Eligibility (Migrant) (Class AR): Sch. 1 Item 1118
● Sch. 2 subclass: 151 (Former Resident)

Visa 832 is an onshore application60 intended for certain persons (including
certain unlawful non-citizens) who have close ties with Australia and who spent
their formative years as a child in Australia and for former residents and certain
unlawful non-citizens of longstanding.

Applicants who were in Australia as of 1 September 1994 and became unlawful
before turning eighteen, have spent most of their formative years in Australia and
did not hold a transit (771) or student visa61 need to demonstrate that they are
no longer part of, nor reside with, the family unit (if any) with which they first
entered Australia.62

Others, who initially entered Australia with their family unit (if any) and
became unlawful through no fault of their own and remained in Australia after
becoming unlawful are eligible provided they are no longer a part of, nor reside
with, the family unit (if any) with which they first entered Australia.63

These two categories are known as ‘innocent illegals’ and ‘formative years’
respectively, although each requires an assessment of formative years. In that
respect, PAM provides the following guidelines on assessing ‘formative years’:

56 Schedule 2 subclause 159.511.
57 See chapter ‘Special classes of person’.
58 Not discussed in this book.
59 The visa subclass 831 (prospective marriage spouse) is for persons who have entered Australia holding
a Prospective Marriage visa (subclass 300) and who have married the person who sponsored them for entry
in Australia. That visa is available only if the visa 300 application was made before 1 November 1996: see
Schedule 1 item 1115(3)(c).
60 Schedule 1 Item 1115(3)(a).
61 Schedule 2 subclause 832.211(3).
62 Schedule 2 subclause 832.221(3)(b).
63 Schedule 2 subclause 832.221(3)(a).
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A person who has spent the greater part of their life in Australia between the ages of 5
and 18 may, without further enquiry, be regarded as satisfying this criterion. However,
in all other cases, the period which constitutes the applicant’s formative years will
depend on that person’s particular circumstances.

Relevant factors
. . . . . . . More weight should be given to where the person spent their adolescence
(12–18 years) than to where they spent their earlier years.

Officers should keep in mind that a person’s ‘formative years’ are taken to mean
those years in which they:
• formed a sense of identity and their connection with a place in the world and
• established their own identity, and learnt and absorbed their background culture

and place in the community.

Policy also envisages that persons who spent their formative years in Australia would
have developed significant ties with the Australian community.64

People who entered Australia prior to 1 January 1975 but have never had resi-
dence (this applies to some British citizens who did not require an entry permit,
as well as unlawful non-citizens) and have developed close ties in Australia,65

are eligible for a close ties visa. PAM states:

Policy envisages (but does not limit) such ties as being family unit members, other
close relatives and/or close friends who reside in Australia, who are Australian citizens,
Australian permanent residents or eligible New Zealand citizens and with whom the
applicant has regular and ongoing contact and/or significant business or cultural ties.66

The other category of applicants for this subclass is former residents. They must
satisfy the criteria for a Former Resident (151) visa67 (discussed below), in par-
ticular, Schedule 2 Part 151 clause 151.21 requirements, including that they are
under forty-five years old.68 This is a time of application criterion for the subclass
151 visa but, in order to meet that requirement, is a time of decision criterion
in the subclass 832 visa.69 Applicants may be lawful or unlawful at the time of
their application.70 However, if they do not hold a substantive visa at time of
application, they must apply within twelve months of having entered Australia
unlawfully or within twelve months of their last substantive visa having ceased.71

Unlike the former resident visa, applicants in this category are issued the visa
onshore.72

The central criteria for the subclass 151 (former resident) visa is that the
applicant must have spent the greater part of his or her life before the age of
eighteen in the migration zone as an Australian permanent resident and never

64 PAM 3: Sch. 2 Visa 832 section 7.4.
65 Schedule 2 subclauses 832.212(2) and 832.221(2)(a) and 832.221(2)(b).
66 PAM 3: Sch. 2 Visa 832 section 11.1.
67 Schedule 2 subclauses 832.212(6)(b) and 832.221(4)(a).
68 Schedule 2 subclause 151.211(2)(d)(i).
69 Schedule 2 subclause 832.221(4)(a).
70 Schedule 2 subclause 832.211(2).
71 Schedule 2 subclause 832.212(5)(c).
72 Schedule 2 subclause 832.411.
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acquired Australian citizenship, has maintained business, cultural or personal
ties with Australia and has not turned forty-five at the time of application.73

In addition, people who were not permanent residents but completed at least
three months continuous Australian defence service, or were discharged before
completing three months of Australian defence service because the applicant was
medically unfit through his or her Australian defence service, are also eligible for
this visa.74

The applicant must be offshore when the visa is granted.75

9.6.2 Confirmatory (Residence) visa 808

● Confirmatory (Temporary) (Class TD): Sch. 1 Item 1204
● Sch. 2 subclass: 446 (Confirmatory (Temporary))
● Confirmatory (Residence) (Class AK): Sch. 1 Item 1111
● Sch. 2 subclass 808 (Confirmatory)

The subclass 808 visa provides for a permanent visa to be granted to people who
have entered Australia on a ‘conditional’ basis as applicants who are eligible for
a permanent visa subject to their satisfying criteria which they were unable to
then satisfy before entry. The applicant must:
● hold a resident return (temporary) visa subclass 159 because they applied

outside Australia for a return (residence) visa, were unable to then prove
then their claim to be an Australian permanent resident but can now prove
that claim; or

● hold an emergency (temporary) visa subclass 302, have travelled to Aus-
tralia before satisfying all criteria for an offshore visa (as described in
PAM 3: ‘Generic guidelines B – non-humanitarian migration (offshore and
onshore)’ and can now satisfy those criteria; or

● hold a border (temporary) visa subclass 773 and can now satisfy the deci-
sion maker that they would have been eligible for a return (residence) visa
when the border (temporary) visa was granted; or

● hold a transitional (temporary) visa on the basis of having held, under the
Migration (1993) Regulations, a Class 301 Australian requirement visa or
entry permit, and can now satisfy outstanding requirements.76

For holders of the subclass 302 visa, all members of the family unit of the applicant
satisfy the public interest criteria applicable to them,77 on the principle that ‘if
one fails, all fail’. Successful applicants are granted a permanent visa.78

73 Schedule 2 subclause 151.211(2).
74 Schedule 2 subclause 151.211(3).
75 Schedule 2 subclause 151.411.
76 Schedule 2 subclause 808.211(a)–(d).
77 Schedule 2 subclause 808.212.
78 Schedule 2 subclause 808.511/2.
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The subclass 303 visa is for certain persons in Australia who hold a visa 303
emergency (temporary visa applicant). However, not all such visa holders need
apply for the 303 visa. In that respect, PAM advises decision-makers that:

Holders of certain classes of ‘temporary residence’ visa may have entitlement to Medi-
care [for example, certain Business (Temporary) visa holders have entitlement to
Medicare] and/or favourable tax concessions. A Confirmatory (Temporary) visa holder,
however, will not have these entitlements (if any):
• Visa 446 is not appropriate for persons whose ‘principal visa’ application outside

Australia was for a Student visa. Rather, such persons should be advised to apply
for the relevant Student visa subclass (application charge may be payable).

• For reasons relating to possible entitlements, other visa 303 holders (i.e. those
whose ‘principal visa’ application was for a ‘temporary residence’ visa) may wish to
consider applying instead for the ‘principal visa’ subclass.

• It is not appropriate for officers to counsel applicants regarding possible entitlements
such as tax concessions or Medicare or tax concessions (see ‘Giving advice on non-
immigration matters’ in PAM 3: Generic Guidelines A – All visas). However,

• if opportunity arises, officers may suggest to prospective visa 446 applicants that
they first weigh up the disadvantages of applying for a visa 446 (e.g. certain potential
entitlements may be lost) against the disadvantages of applying instead for the
subclass of visa they originally applied for outside Australia [eg all visa criteria must
be satisfied and visa application fee(s) may be payable].79

9.7 Emergency visas

These visas are to facilitate entry to Australia for applicants for other classes of visa
who have some outstanding criteria to meet and there are urgent and compelling
reasons to travel to Australia and no reason to anticipate they will not be met in
Australia. The relevant PAM points out that that ‘it is not intended that persons
be invited to apply for a visa 302 where the primary reason is the applicant’s
convenience’ such as complying with travel arrangements already made.80

Emergency (Temporary) (class TI)
● Sch. 1 Item 1209 (1) Form: 1003.
● Sch. 2 subclasses: Subclasses: 302 (Emergency (Permanent Visa Appli-

cant));
● 303 (Emergency (Temporary Visa Applicant))

The subclass 302 visa is intended mainly to facilitate the travel to Australia of
persons who have applied for a migrant (that is, an offshore application for
permanent residence) visa (other than visas 300, 309 or 310) and there are one
or more public interest criteria yet to be assessed in respect of any family unit
member; or an assurance of support has been requested but not yet received
and/or approved; or an AOS bond is required but has not yet been paid; but there

79 PAM 3: Sch. 2 Visa 446 section 1.2.1.
80 PAM 3: Sch. 2 Visa 302 section 4.2 and PAM 3: Sch. 2 Visa 302 sections 4.4.3–4.4.7.
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is an urgent and compelling need for the applicant(s) to travel to Australia; and
there is no reason to believe that the remaining criteria will not be satisfied after
the applicant’s entry to Australia.81

Onshore applicants need to demonstrate that the applicant establishes that it
is not possible to satisfy the remaining criteria before the visa that he or she holds
ceases.82

For applications made outside Australia, a visa 302 is granted on the under-
standing that the holder(s) will subsequently apply in Australia for a confirmatory
(residence) visa 808 (see below). In that respect, after the holder of a visa 302
visa enters Australia, the remaining criteria become criteria (to be satisfied at
time of application) for the grant of a confirmatory (residence) visa 808.83

For the class 303 visa, the applicant must be an applicant for one of the pre-
scribed temporary or provisional visas and have satisfied all of the criteria for the
grant of that visa other than public interest criteria or criteria that can be satis-
fied only after the applicant has entered Australia.84 The applicant must make
a written request to the Minister with a statement of the applicant’s urgent and
compelling reasons for travelling to Australia before the remaining criteria have
been satisfied, and the Minister must be satisfied that there are urgent and com-
pelling reasons and that the applicant is reasonably likely to satisfy the remaining
criteria after arrival in Australia.85 Onshore applicants need to demonstrate that
the applicant establishes that it is not possible to satisfy the remaining criteria
before the visa that he or she holds ceases.86

For other than partner/fiancé cases, a visa 303 is granted outside Australia
on the understanding that the holder will subsequently apply in Australia for
a confirmatory (temporary) visa 446 (see below) or, if applicable, a student
(temporary) visa.87

9.8 Other special visa categories

The Migration Act provides for some other special categories of visa. These are:
● Special Purpose visa taken, by the operation of law, to be granted to visit-

ing dignitaries, seamen, members of foreign military forces, airline crews,
some transit passengers and some traditional Indonesian fishermen.88

The visas include family and staff travelling with the primary recipient,
but they are not for uninvited or unexpected arrivals.

● Criminal Justice visa issued to people facing criminal charges or acting
as a witness at a criminal trial. The Migration Act authorises the issuing

81 Schedule 2 clauses 302.21 and 302.22.
82 Schedule 2 subclause 303.226(a).
83 PAM 3: Sch. 2 Visa 302 section 1.1.
84 Schedule 2 subclause 303.212.
85 Schedule 2 subclause 303.221/4.
86 Schedule 2 subclause 303.226(a).
87 PAM 3: Sch. 2 Visa 303 sections 1.1 and 2.2.2.
88 Migration Act section 33.
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of criminal justice entry visas, criminal justice stay visas and temporary
criminal justice stay certificates by Commonwealth and state authorities.89

The states are responsible for issuing those visas for the administration of
criminal justice in the states and the Commonwealth for areas over which
the Commonwealth has jurisdiction.90

● Enforcement visa issued to suspected illegal fisherman for the purposes of
detaining them and bringing them into Australia. It is valid until the holder
is released or escapes from detention.91

89 Migration Act section 38 and Division 4.
90 That is, (i) the Extradition Act 1988; or (ia) the International War Crimes Tribunals Act 1995; or (ib) the
International Criminal Court Act 2002; or (ii) the Mutual Assistance in Criminal Matters Act 1987; or (iii) the
administration of criminal justice in relation to an offence against a law of the Commonwealth.
91 Migration Act section 38A and Division 4A.
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Common visa requirements

10.1 Overview

Many visa applicants require a sponsor or nominator and, for many visas, there is
a requirement for an assurance of support and/or a social security bond. Nearly
all visas have requirements related to members of the family unit of the primary
applicant, called ‘secondary criteria’ in Schedule 2, even though, in some cases,
those ‘secondary’ people are not included in the visa application. Common to all
people who have already made a visa application in Australia, they may be refused
a second opportunity to make an application. Those matters are canvassed in
chapter 4.

Most visas have application charges and several of the permanent visas require
those payments to be made in two instalments. The second instalment might
include a health charge or payment for English language classes. Those payments
are set out in the relevant visa class in Schedule 1.

Criteria related to the health and character of visa applicants are included in all
of the prescribed Schedule 2 visas and are commonly known as the public interest
criteria (PIC). Failure to meet those criteria will usually result in an application
being refused, notwithstanding that the applicant may have met the signature
criterion (for instance, establishes a genuine marriage in an application for a
spouse visa). An exception is for protection visa applicants, who do not have to
‘pass’ the health test, but still have to be assessed.1

1 Schedule 2 subclauses 866.223–866.224B and 785.224–785.225B.
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10.2 Health

The applicant and all members of the family unit, regardless of whether or not
they are included in the visa application, must meet health requirements in nearly
all applications for permanent visas. Only family members who are included in
temporary visa applications need to meet health requirements.2 The term ‘health
criterion’ is defined as:

. . . in relation to a visa, means a prescribed criterion for the visa that:
(a) relates to the applicant for the visa, or the members of the family unit of that

applicant (within the meaning of the regulations); and
(b) deals with:

(i) a prescribed disease; or
(ii) a prescribed kind of disease; or

(iii) a prescribed physical or mental condition; or
(iv) a prescribed kind of physical or mental condition; or
(v) a prescribed kind of examination; or

(vi) a prescribed kind of treatment;3

Regulation 2.25A obliges the Minister to seek, and accept as correct, the opinion
of a medical officer of the Commonwealth (MOC) in determining whether or
not a visa applicant meets the health criteria set out in Schedule 4.4 There is
an exception where the application is for a permanent visa that is made from
a country that is a country specified by Gazette notice for the purposes of this
paragraph and there is no information known to Immigration (either through
the application or otherwise) to the effect that the person may not meet those
requirements. Those countries are generally Western European and some Asian
trading partners of Australia.5

Basically, health assessment relates to public safety, cost and access to care and
treatment for Australian permanent residents and citizens. The policy require-
ments for examination are set out in PAM:

All applicants to whom Schedule 4 health criteria apply (and subject to visa-specific
procedures described in this document) are under policy required to do one or more of
the following, as detailed elsewhere in this document:
• complete the health declaration in the visa application form
• obtain a medical certificate from their doctor
• have a medical examination
• in certain cases, have a human immunodeficiency virus (HIV) test, hepatitis B test

or other specific test
• have a chest x-ray (radiological) examination, if 11 years or older (if under 11, if

appropriate on clinical grounds)
• have other tests as may be requested by a MOC.

2 See schedule 2 criteria for particular visa subclasses.
3 Section 5.1 of the Act.
4 Items 4005 (a), 4005 (b), 4005 (c), 4006A (1) (a), 4006A (1) (b), 4006A (1) (c), 4007 (1) (a), 4007 (1)
(b) or 4007 (1) (c).
5 See GN 40, 11 October 2000 – Specification of countries for purposes of regulation 2.25A.
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Under policy, to be acceptable for health clearance purposes, the medical examination,
chest x-ray and HIV test (if required) must all be done within 3 months of each other
and must have been undertaken less than 12 months before assessment.6

The Schedule 4 health criteria match the definition (above), although the only
prescribed disease is tuberculosis.7 Otherwise, the criteria are that an applicant
should not have a disease or condition that is, or may result in the applicant being,
a threat to public health in Australia or a danger to the Australian community or a
disease or condition that, during the person’s proposed period of stay in Australia,
would be likely to result in a significant cost to the Australian community in the
areas of health care or community services or prejudice the access of an Australian
citizen or permanent resident to health care or community services.

The primary difference between the Schedule 4 health criteria is that PIC
4005 prescribes the ‘standard’ health requirement, while PIC 4006A and 4007
each prescribe the standard health requirement but also provide for a ‘health
waiver’. While the decision-maker cannot go behind the MOC’s medical opinion
as being ‘correct’, it is the decision-maker’s responsibility to determine whether
or not the waiver applies. The relevant principles are established in Bui v MIMA8

where French, North and Merkel JJ found:

[46] Item 4007(2) specifies the conditions under which the power to waive the
requirements of par 4007(1)(c) may be exercised. They are that the Minister
is satisfied that the granting of the visa would be unlikely to result in:
(i) Undue cost to the Australian community; or

(ii) Undue prejudice to the access to health or community services of an
Australian citizen or permanent resident.

There are obviously broad judgments to be made in determining what amounts to
‘undue cost’ and ‘undue prejudice’. Reading together the criteria in Item 4007(1)(c)(i)
and the criterion for waiver in 4007(2)(b)(i) it is apparent that the occasion for the
exercise of the waiver will only arise where it is already established that the cost to
Australia, if the visa is granted, is likely to be ‘significant’. The Minister will therefore
need to be satisfied that a likely ‘significant’ cost will nevertheless not be ‘undue’. In the
former determination he or she is evidently to be bound by the opinion of a Medical
Officer of the Commonwealth.
[47] The evaluative judgment whether the cost to the Australian community or prej-

udice to others, if the visa is granted, is ‘undue’ may import consideration of
compassionate or other circumstances. It may be to Australia’s benefit in moral
or other terms to admit a person even though it could be anticipated that such
a person will make some significant call upon health and community services.
There may be circumstances of a ‘compelling’ character, not included in the
‘compassionate’ category that mandate such an outcome. But over and above
the consideration of the likelihood that cost or prejudice will be ‘undue’ there is
the discretionary element of the ministerial waiver. And within that discretion
compassionate circumstances or the more widely expressed ‘compelling circum-
stances’ may properly have a part to play.

6 PAM3: Sch. 4/4005 section 11.3.
7 Regulation 5.16.
8 [1999] FCA 118.
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Those principles were considered by the MRT in N01/04446.9 In that case, the
applicant was diagnosed as HIV-positive and the MOC found that the likely cost
to the Australian community, including the health and medical systems, was
$250 000. Member Duignan noted that the MOC did not believe there would
be any prejudice to access to health services for Australian citizens arising
from the visa applicant’s condition. The Member canvassed the requirements
of Schedule 4, Item 4007, together with the policy guidelines in PAM 3, ‘About
the PIC 4007 Health Waiver’, and found that the cost for the Australian com-
munity would be ‘substantial’ but not ‘undue’ after taking into consideration the
personal qualities and resourcefulness of both the applicant and his nominator,
as well as the consequences of the visa being refused.

10.3 Character

Section 501(1) of the Act provides that the Minister may refuse or cancel a visa
if he/she is not satisfied that the visa applicant or holder passes the character
test.10 That requirement is included in most visa subclasses as a requirement to
meet Schedule 4 PIC 4001 but, even where it is absent (as in an electronic travel
authority), the Minister still has the power under section 501 to refuse a visa. As
for the health criteria, family members of applicants for permanent visas must
pass the character test, regardless of inclusion in the visa application. Decisions
to refuse or cancel a visa on the grounds of character must abide by the code
of procedure, particularly the requirement to provide adverse information for
comment by the applicant.11

The decision to refuse or cancel a visa on character grounds is discretionary
and review of an adverse decision rests first with the administrative review tri-
bunal. Applicants do not pass the character test if they have a substantial criminal
record, have associated with suspected criminals, have a record of past or present
criminal conduct, or would be likely to engage in various types of criminal or anti-
social behaviour that would be a threat to the Australian community. In addition,
‘Ministerial Direction No. 21: Visa refusal and cancellation under section 501’12

sets out other considerations that must be taken into account in assessing char-
acter for the purposes of section 501. Among other things, it mentions continual
debt evasion or avoiding family maintenance payments, contempt or disregard
for the law or human rights and providing misleading information to DIMIA.
On the other hand, the ministerial direction requires decision-makers to take
into account countervailing factors before deciding to refuse or cancel a visa,
such as recent good behaviour, the likelihood of recidivism, the best interests of
Australian children or hardship for other family members.

9 [2004] MRTA 1772 (29 March 2004).
10 As defined in section 501(6).
11 Sections 52–64 of the Act, particularly section 57.
12 Made pursuant to section 499 of the Act.
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10.4 Exclusion periods and re-entry bans

Former visa holders who overstayed, or had their visas cancelled, or were removed
or deported from Australia are penalised by being subject to exclusion for speci-
fied periods.13 These are commonly called re-entry bans. Schedule 5 provides for
such bans on people who were deported, had their visa cancelled on character
grounds or removed. Those deported for criminal or security breaches are perma-
nently banned.14 Those who were ‘removed’ (that is, did not leave voluntarily but
were not deported) and their dependents and dependents of a deportee cannot
make an application for a temporary or permanent visa for twelve months after
removal unless there are compelling or compassionate circumstances to justify
grant.15

There is a three-year ban for people whose visa was cancelled for various
breaches of visa condition, or providing false information, but it only applies to
applications for temporary visas (excluding temporary or provisional visas that
lead to the grant of permanent residence). In those cases, that ban can be waived
in compelling or compassionate circumstances.16 There is also a three-year re-
entry ban on applicants who overstayed their visa by more than twenty-eight days.
This applies to making applications for a limited range of temporary visas (again,
excluding temporary or provisional visas that lead to the grant of permanent
residence).17

Applicants who owe money to the Commonwealth (such as to the Department
of Social Security, the Department of Justice or the Australian Taxation Office)
cannot be granted a visa until they have made satisfactory repayment arrange-
ments.18 Applicants who have been held in immigration detention are also likely
to have a debt to the Commonwealth that must be discharged or subject to an
arrangement before they will be granted a visa. Such debts are not a re-entry
ban, but are a condition of the grant of a visa. They can be paid in instalments or
waived in certain circumstances.19

10.5 Visa conditions

Schedule 8 criteria impose various conditions on visas, including those relating
to work, conditions of study, reporting to DIMIA, health insurance, period of
stay, and the capacity to apply for further visas. Criterion 8101 imposes a no work
condition and is mandatory on tourist visas. It is common for students to have

13 Schedule 4, Items 4013 and 4015 and Schedule 5.
14 Schedule 5, Item 5001
15 Schedule 5, Item 5002.
16 Schedule 4, Item 4013.
17 Schedule 4, Item 4014.
18 Schedule 4, Item 4004.
19 MSI No. 377, 16 May 2003.
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their visas cancelled because they work more than the usual twenty hours per
week.20 One of the more common conditions is the ‘no further stay’ criterion
8503, imposed to deter visa holders staying longer than they state they will stay.
It is frequently litigated because it can be waived and applicants seek to extend
their stay in Australia for a variety of reasons. The judicial decisions are useful
beyond the interpretation of criterion 8503 because they address the meaning
of the phrase ‘compelling and compassionate’ which arises in several contexts of
the migration legislation.

In the case of Terera v Minister for Immigration and Multicultural and Indige-
nous Affairs,21 a five-year old child from Zimbabwe applied to visit her mother
in Australia. Her visitor visa was endorsed with Condition 8503 ‘no further stay’.
Her mother was about to remarry and applied for the condition to be waived
so that her child could obtain permanent residence to stay with her. One of the
reasons the waiver application was refused was that the marriage was foresee-
able. Sub-regulation 2.05(4) sets out the circumstances in which the Minister
may waive conditions of the kind referred to in par 41(2)(A) of the Act and
provides:

(a) since the person was granted the visa that was subject to the [8503] condition,
compelling and compassionate circumstances have developed:
(i) over which the person had no control; and

(ii) that resulted in a major change to the person’s circumstances;

Kenny J, having noted ‘It is inherently unlikely that the then five-year-old appli-
cant “fully understood” the significance of the imposition of condition 8503’ when
the original visa was issued in Harare, went on to find that:

[23] There is, moreover, nothing in reg 2.05(4)(a) that would make the ‘foreseeabil-
ity’ of any major change in an applicant’s circumstances a disqualifying factor.
As the decisions in Schaap v MIMA (2000) 63 ALD 65 (‘Schaap’) [2000] FCA
1408 and Naidu v MIMA [2000] FCA 951 (‘Naidu’) indicate, earlier versions of
the Procedures Advice Manual (which may provide a decision-maker with some
guidance) referred to a notion of foreseeability. This led the decision-makers in
those cases into error. Although the version of the Manual that was current at
the time of the decision under review now contained no such reference, the del-
egate in the present case also relied on the fact that the applicant’s marriage was
‘foreseeable’ (by her) as a factor telling against the waiver of the condition. This
consideration is no less irrelevant in this case than in Schaap and Naidu. Regula-
tion 2.05(4)(a) contains no criterion of foreseeability: see Minister for Aboriginal
Affairs v Peko-Wallsend Limited (1986) 162 CLR 24 at 39. If compelling and com-
passionate circumstances had developed since 28 December 2001, resulting in a
major change in the applicant’s circumstances outside his control, then it would
be immaterial that the circumstances were in any sense ‘foreseeable’ by him or
anyone else.

20 Schedule 8 Item 8105.
21 [2003] FCA 1570.
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[24] In the circumstances, the delegate’s failure to address the question arising under
reg 2.05(4)(a) constitutes jurisdictional error and may well have affected the
outcome of the decision under review, notwithstanding the fact that there was
only a little over a fortnight between the grant of the visa, subject to condition
8503, in Harare and the application for waiver of the condition in Melbourne.

[25] In Thongpraphai v MIMA [2000] FCA 1590 at [21], O’Loughlin J held that the
words ‘compelling and compassionate’ in reg 2.05(4)(a) ‘call for the occurrence
of an event or events that are far-reaching and most heavily persuasive’. In a gen-
eral sense, this is probably correct, although, for my part, I prefer not to put any
exegetical gloss, by way of explanation, on the plain words of reg 2.05(4)(a).
When a visa-holder requests the Minister, or Ministerial delegate, to waive a
‘no further stay’ condition imposed on his or her visa, then the question for the
decision-maker will be whether, in the particular case, compelling and compas-
sionate circumstances have developed since the visa was granted, over which the
visa-holder has no control and resulting in a major change to his or her circum-
stances. Whether the decision-maker finds that these circumstances exist will
depend entirely upon the facts of the case under consideration, particularly the
circumstances of the individual visa-holder.

[26] This is well illustrated by the decision by Nguyen v MIMA (2001) 109 FCR 169
(‘Nguyen’). In Nguyen, the applicant entered Australia from Vietnam on 2 June
2000 on a business visa subject to condition 8503. The following month he
married an Australian citizen and, six days later, applied for a spouse visa. His
claim that the condition was invalid was treated by the Minister’s delegate as a
request for waiver, and the request was refused. Dealing with the visa-holder’s
contention that his marriage entitled him to the waiver of the condition, Marshall
J said at 173 that ‘[t]he fact of a marriage to an Australia citizen without more . .
. can rarely if every constitute an event which is a compelling or compassionate
circumstance’. The case presently before the Court is, however, entirely different
from the situation in Nguyen and cannot be dealt with in this straightforward
manner.

More recently, Gray J in El Ess v Minister for Immigration & Multicultural & Indige-
nous Affairs22 expounded:

[52] It is not easy to see why Parliament adopted the form of condition described in
s 41(2)(a) of the Migration Act and then adapted it by s 46 for the purpose of
invalidating an application. On its face, the condition says nothing about the
making of an application. It only prohibits the holder of a visa subject to the con-
dition being granted a visa (other than a protection visa) after entering Australia
and while remaining in Australia. Nothing in the terms of the condition would
prevent the making of an application. Nor would it prevent an application made
from being successful, provided that the holder of the earlier visa left Australia
before a decision was made to grant the visa the subject of the application made
while in Australia. It is not at all uncommon for people to be placed by the Migra-
tion Regulations in the position of having to leave Australia in order to enable
a decision to be made to grant them further visas. If the intention of legislating
in the terms of s 41(2)(a) was to prevent the making of a further application,
it is surprising that Parliament did not cast the provision in those terms. The

22 [2004] FCA 1038.
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only possible explanation is that whoever drafted the provision wished to draft
it in terms that would bring home to the holder of a visa subject to the condition
that he or she would not be entitled to a further visa. Even if that were the case,
there would have been nothing to prevent the drafting of a condition with two
limbs, one being the inability to make a further application and the other being
the inability to be granted a further visa. The end achieved by the combination
of s 41(2)(a) and s 46(1)(e), now s 46(1A), has been achieved by very indirect
means.

[53] This analysis is of some importance in relation to condition 8503 when it is
imposed as an exercise of a discretion pursuant to s 41(3). On its face, condition
8503 would not prevent the making of a further application for a visa by the
holder of a visa containing the condition, while the visa holder was in Australia.
If it were possible to make an application for a further visa, and if the Minister’s
delegate considering that application were satisfied that the person applying met
the criteria laid down in the Migration Regulations for the further visa, s 65 of
the Migration Act would oblige the delegate to grant the visa. The visa could not
be refused on the ground that a condition disentitling the person applying for
it to a further visa was present in a visa already held by that person. If applied
merely in its terms, therefore, condition 8503 would be ineffective to achieve any
goal. Only if the criteria for a further visa included a specific criterion that the
person applying for it not already hold a visa subject to a condition in the form
of condition 8503 would the condition have any effect at all.

[54] A legislative instrument should not be read to be ineffective if there is reasonably
open a construction that would save it. Plainly, condition 8503 is intended to
be effective to disentitle a person holding a visa subject to that condition from
obtaining any further visa while the person remains in Australia. It would only
be effective to do so if s 46(1)(e), now s 46(1A), were to be construed as applying
to that condition. In other words, only if condition 8503, when inserted as an
exercise of a discretion pursuant to s 41(3), can be regarded as ‘a condition
described in paragraph 41(2)(a)’ would such a condition be effective. Since
it is conceded on behalf of the applicants that Parliament has authorised the
impositionofaconditioninthat formasamatterof discretion,pursuant tos41(3),
and not merely as a matter of automatic imposition, it is unlikely that Parliament
intended the condition inserted as a matter of discretion to be ineffective.

[55] A purposive approach to the construction of the phrase ‘a condition described in
paragraph 41(2)(a)’ therefore leads to the conclusion that the phrase includes
such a condition when imposed as an exercise of discretion, pursuant to s 41(3),
as well as when imposed directly by a provision in the Migration Regulations,
pursuant to s 41(2)(a) itself.



11
Compliance: unlawful non-citizens,
removal and deportation

11.1 Unlawful non-citizens: an overview

A person in Australia who is not a citizen and does not have a current visa is
an unlawful non-citizen.1 This is contrasted with a lawful non-citizen, which is
defined as a person in the migration zone who holds a visa that is in effect.2 It
is not an offence to become an unlawful non-citizen, however, such people face
mandatory detention,3 removal from Australia4 and the costs of enforcement
action.5

The Australian government is becoming increasingly vigilant in locating
unlawful non-citizens. In the 2003–2004 financial year, it was estimated that
the Department of Migration would locate approximately 22,500 unlawful non-
citizens. The Australia-wide Wide Migration Group reported:

This success is due to increasingly effective field operations by compliance officers
and an increase in the number of unlawful non-citizens voluntarily approaching the
department.

This has been helped by a number of new initiatives, including Employer Aware-
ness information sessions, an employers’ work rights checking line and facilities for
employers to check the work rights of prospective employees. These initiatives make it
increasingly difficult for non-citizens with no authority to work in Australia to get jobs
to which they are not entitled.

People who approach DIMIA voluntarily to minimise the consequences of their
unlawful stay now account for about fifty-seven percent of unlawfuls located. The

1 Migration Act 1958, s 14.
2 Migration Act 1958, s 13.
3 Migration Act 1958, s 189.
4 Migration Act 1958, s 198.
5 Migration Act 1958, ss 204–224.
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increase in voluntary approaches is a clear sign that DIMIA’s messages and the public
information strategy are working well.

The Australian community should not have to tolerate people working or living
illegally in Australia. Every day the department receives information from community
sources regarding the location of unlawful non-citizens and of people with no work
rights working unlawfully and taking jobs away from the unemployed.6

The principal focus of this book is the manner in which non-citizens can immi-
grate to Australia, that is, how they become lawful non-citizens. However, for
considerations of completeness in this chapter we briefly consider issues relating
to unlawful non-citizens.

11.2 Becoming unlawful

11.2.1 Overstayers

There are several different ways in which a person can become an unlawful non-
citizen. The most common is where a person overstays his or her visa. A person
becomes an unlawful non-citizen immediately upon expiry of his or her visa.7

‘Overstayers’ account for the vast majority of unlawful non-citizens. At 30 June
2004, it was estimated that there were under 51,000 overstayers, a reduction from
59,800 the previous year. The groups of people who most commonly overstay are
tourists (43,629), students (3,100) and temporary residents (1,760). There were
also 1,760 overstayers who had held other categories of visas. The vast majority
of overstayers had been in Australia less than one year (17%) or more than ten
years (30%). The overall overstay rate for the period of 1 July 2003 to 30 June
2004 was 0.41%, that is, 16,128 overstayers out of 3,944,443 arrivals. The ten
nationalities from which overstayers most commonly came were China (2,616);
Indonesia (1,909); Korea (1,195); United Kingdom (1,018); Fiji (859); Malaysia
(800); Thailand (759); Hong Kong (648); and the Philippines (567).8

11.2.2 Entry without authority

The second category of unlawful non-citizens are people who arrive in mainland
Australia without authority to enter the country.9 People who arrive in Australia
unlawfully, that is, those who do not obtain ‘immigration clearance’, become
unlawful as soon as they enter the migration zone.10 People are classified as arriv-
ing unlawfully in Australia if they arrive with no travel documentation or present
with invalid travel documentation (for example, a fraudulent passport or visa).

6 Australian Immigration Locations At Record Levels (05/01/2004) <http://www.australiamigration.
com.au/news 3ff89e34668aa234674085.html>
7 Migration Act 1958, s 82(7).
8 DIMIA, Fact Sheet 86. Overstayers and People in Breach of Visa Conditions (23 September 2004).
9 See Migration Act 1958 (Cth), ss 173, 172(4) and 177.

10 Migration Act 1958 (Cth), s 15.
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In 2001–2002 there were 1,193 people who arrived in Australia without travel
documentation or with improper travel documentation or were not believed to
be bona fide travellers. By comparison the number of unlawful arrivals who are
stowaways is much smaller. In 2000–01 the figure was 29.11 There has been a
significant decline in the number of unauthorised boat arrivals in Australia.

As at 31 March 2004 there has been no boat arrival on the Australian mainland since
December 2001 with the exception of a vessel carrying 53 Vietnamese unlawful arrivals
that arrived in July 2003. In contrast more than 9500 people, mainly from Afghanistan
and Iraq, arrived in Australia unlawfully by boat between July 1999 and December 2001.
A further 1544 were intercepted en route to Australia from August 2001 – December
2001 and were processed in Papua New Guinea and Nauru under offshore processing
arrangements in place with those countries.12

This group of people must be placed in immigration detention while their reasons
for being in Australia are investigated. Thus, if unlawful arrivals apply for a
protection visa they will remain in reception and processing centres until their
application is finalised. They are only eligible to apply for temporary protection
visas. People who are caught by the ‘Pacific Solution’ do not enter the migration
zone and are detained offshore.13

11.2.3 Cancellation of visas

Visas, once granted, are never final and the Department of Migration retains the
right to cancel visas. The third way in which a person becomes an unlawful non-
citizen is where his or her visa is cancelled because he or she failed the character
test14 or has breached a visa condition (unless the person holds another visa that
is in effect).15

There are a number of grounds upon which visas can be cancelled. Most com-
monly they are cancelled where a visa condition is breached or a condition or
other requirement is not satisfied. The effect of cancellation is that the person
becomes an unlawful non-citizen. The power to cancel visas is normally discre-
tionary and normally subject to review by the Migration Review Tribunal, unless
the cancellation is made by the Minister personally on character grounds.

The Department of Migration has power to detain a visa holder for ‘questioning
detention’ where it reasonably suspects that a visa could be cancelled because
incorrect information was provided, visa conditions were breached, a business
skills visa holder failed to establish the business or participate in management,
or a visa could be cancelled on character grounds.16 This power can only be used

11 DIMIA, Fact Sheet 74, Unathorised Arrivals by Air and Sea (October 2002).
12 DIMIA, Fact Sheet 86. Processing Unlawful Boat Arrivals (April, 2004).
13 See chapter 13.
14 Section 501 of the Act.
15 Migration Act 1958, s 15.
16 Migration Act 1958, s 192.
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where the visa holder will not co-operate. The maximum period of detention is
four hours.17

Visas are generally not cancelled automatically (unless the person is over-
seas in which case the Department can cancel a visa without notice).18 The visa
holder will receive a ‘notice of intention to cancel’ informing him or her that the
Department suspects that the visa holder provided incorrect information.19 This
provides the visa holder with an opportunity to respond to the allegation and
state why the visa should not be cancelled.

We now briefly consider the main grounds upon which visas can be cancelled.

11.2.3.1 Cancellation because of inaccurate information

The Department has wide-ranging powers to cancel visas that were issued on
the basis of incorrect information or bogus documentation.20 Cancellation can
occur whether the misinformation was provided deliberately, innocently or inad-
vertently.21 The duty to provide accurate information extends to notifying the
Department of circumstances that have changed between when the application
is lodged and the person arrives in Australia. After a visa is granted people are
under an obligation to inform the Department of any errors or misinformation
provided in the application.22

11.2.3.2 General cancellation power

Sections 116 to 118 of the Migration Act also confer general cancellation power
to the Department in relation to temporary visas. Section 116 provides:

(1) Subject to subsections (2) and (3), the Minister may cancel a visa if he or she is
satisfied that:
(a) any circumstances which permitted the grant of the visa no longer exist; or
(b) its holder has not complied with a condition of the visa; or
(c) another person required to comply with a condition of the visa has not com-

plied with that condition; or
(d) if its holder has not entered Australia or has so entered but has not been

immigration cleared – it would be liable to be cancelled under Subdivision C
(incorrect information given by holder) if its holder had so entered and been
immigration cleared; or

(e) the presence of its holder in Australia is, or would be, a risk to the health,
safety or good order of the Australian community; or

(f) the visa should not have been granted because the application for it or its
grant was in contravention of this Act or of another law of the Commonwealth;
or

17 Migration Act 1958, s 192.
18 Migration Act 1958, ss 118A–127.
19 See the statutory code of procedure: sections 52–64 of the Act.
20 Migration Act 1958, ss 97–115, esp s 109.
21 Migration Act 1988, s 100. However, the onus is on the Department to show that the information is
incorrect: Tarasovski (1993) 45 FCR 570.
22 Migration Act 1958, ss 104, 105.
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(fa) in the case of a student visa:
(i) its holder is not, or is likely not to be, a genuine student; or

(ii) its holder has engaged, is engaging, or is likely to engage, while in
Australia, in conduct (including omissions) not contemplated by the visa;
or

(g) a prescribed ground for cancelling a visa applies to the holder. . . .
(2) The Minister is not to cancel a visa if there exist prescribed circumstances in which

a visa is not to be cancelled.
(3) If the Minister may cancel a visa under subsection (1), the Minister must do so if

there exist prescribed circumstances in which a visa must be cancelled.

Section 117 prescribes when a visa can be cancelled:

(1) Subject to subsection (2), a visa held by a non-citizen may be cancelled under
section 116:
(a) before the non-citizen enters Australia; or
(b) when the non-citizen is in immigration clearance (see section 172); or
(c) when the non-citizen leaves Australia; or
(d) while the non-citizen is in the migration zone.

(2) A permanent visa cannot be cancelled under section 116 if the holder of the
visa:
(a) is in the migration zone; and
(b) was immigration cleared on last entering Australia.

11.2.3.3 Cancellation of business visa

Section 134 creates a cancellation power that is specific to business visas
(other than an established business in Australia visa, an investment-linked
visa or a family member’s visa). This power can be exercised where the visa
holder:

(1) (a) has not obtained a substantial ownership interest in an eligible business in
Australia; or

(b) is not utilising his or her skills in actively participating at a senior level in the
day-to-day management of that business; or

(c) does not intend to continue to:
(i) hold a substantial ownership interest in; and

(ii) utilise his or her skills in actively participating at a senior level in the
day-to-day management of;

an eligible business in Australia.
(2) The Minister must not cancel a business visa under subsection (1) if the Minister

is satisfied that its holder:
(a) has made a genuine effort to obtain a substantial ownership interest in an

eligible business in Australia; and
(b) has made a genuine effort to utilise his or her skills in actively participating at

a senior level in the day-to-day management of that business; and
(c) intends to continue to make such genuine efforts.

The specific power to cancel business visas does not prevent the more general
cancellation powers being invoked in relation to business visas.
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11.2.3.4 (Automatic) cancellation of student visas

A registered education provider must send a notice to a non-citizen who breaches
a condition of the non-citizen’s visa relating to attendance or satisfactory aca-
demic performance. The visa holder must then attend a Department office within
twenty-eight days to explain the breach. Failure to do so results in automatic can-
cellation of the student visa.23 If the visa is cancelled in this way, the visa holder
can apply to the Minister for revocation of the cancellation.

The Minister can revoke the cancellation if:
(a) the person did not in fact breach the relevant visa condition or conditions;

or
(b) the breach was due to exceptional circumstances beyond the non-citizen’s

control; or
(c) the Minister is satisfied of any other matter prescribed in the regulations.

However, a cancellation cannot be revoked on the ground that the non-citizen
was unaware of the notice or of the effect of the cancellation.

It should be noted that even where a person does not write to the Minister
seeking revocation, the Minister may, on his or her own initiative, revoke the
cancellation if the Minister thinks that it is in the public interest to do so.

11.2.3.5 Cancellation on the basis of bad character

A visa can be cancelled if the visa holder does not pass the ‘character test’, set out
in section 500(6) of the Migration Act.24 The onus is on the visa holder to satisfy
the Department that he or she satisfies this test. Section 500(6) states:

(6) For the purposes of this section, a person does not pass the character test if:
(a) the person has a substantial criminal record (as defined by subsection (7));

or
(b) the person has or has had an association with someone else, or with a group or

organisation, whom the Minister reasonably suspects has been or is involved
in criminal conduct; or

(c) having regard to either or both of the following:
(i) the person’s past and present criminal conduct;

(ii) the person’s past and present general conduct;
the person is not of good character; or

(d) in the event the person were allowed to enter or to remain in Australia, there
is a significant risk that the person would:

(i) engage in criminal conduct in Australia; or
(ii) harass, molest, intimidate or stalk another person in Australia; or

(iii) vilify a segment of the Australian community; or
(iv) incite discord in the Australian community or in a segment of that com-

munity; or
(v) represent a danger to the Australian community or to a segment of

that community, whether by way of being liable to become involved in
activities that are disruptive to, or in violence threatening harm to, that
community or segment, or in any other way.

23 Migration Act 1958, see ss 137J–137P.
24 See chapter 10.
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Otherwise, the person passes the character test.
Pursuant to sub-section 500(7) a person will have a substantial criminal record if:
(a) the person has been sentenced to death; or
(b) the person has been sentenced to imprisonment for life; or
(c) the person has been sentenced to a term of imprisonment of 12 months or more;

or
(d) the person has been sentenced to 2 or more terms of imprisonment (whether on

one or more occasions), where the total of those terms is 2 years or more; or
(e) the person has been acquitted of an offence on the grounds of unsoundness of mind

or insanity, and as a result the person has been detained in a facility or institution.

The decision to cancel a visa pursuant to this power can be made by the Department
or the Minister. Where it is made by the Minister the decision is not reviewable by
a tribunal, but it is still open to judicial review. Where the decision is made by the
Department it is reviewable by the Administrative Appeals Tribunal (AAT).

The power to cancel a visa on this basis is obviously very wide-ranging and accord-
ingly there is considerable scope for inconsistency and abuse in the decision
making process. A ministerial direction has been issued which provides further
guidance regarding the test, setting out the matters to be taken into consideration
in exercising the discretion to cancel a visa on character grounds.25 Where a visa
is cancelled on character grounds any visa (except a protection visa) is cancelled.
In addition to this, any other visa application, apart from a protection visa, is
deemed to be refused.

In addition to the above cancellation powers, there are other cancellation
powers that apply for certain classes of visas. These cancellation powers relate to:
regional sponsored employment visas;26 criminal justice visas;27 and temporary
safe haven visas.28

11.3 Options for unlawful non-citizens

Unlawful non-citizens have three broad options. First, they can elect to stay in
Australia unlawfully. However, if they are detected by Migration officials, they
face a number of penalties and sanctions, which are discussed below. In addition,
during their time in Australia they are not entitled to welfare payments, a tax file
number or Medicare and they cannot study.

Secondly, unlawful non-citizens can seek to voluntarily leave the country.
Where the unlawful non-citizen can show that acceptable arrangements have
been made to depart Australia (for example, they have purchased their ticket out
of the country) they will, on application, be granted a bridging visa E,29 which

25 ibid., see Ministerial direction No. 21.
26 Migration Act 1958, ss 137Q to 137T.
27 Migration Act 1958, ss 162–164.
28 Migration Act 1958, s 500A.
29 See chapter 9.
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gives them temporary lawful status until their departure. If they do not have this
visa, they will still be permitted to leave Australia, provided that they are not
wanted in relation to legal proceedings.

Thirdly, unlawful non-citizens can seek to become lawful non-citizens by
obtaining a valid visa. Where a visa has been cancelled pursuant to one of the
above cancellation powers, the former visa holder can apply for only a limited
class of visas while they are still in Australia. Regulation 2.12, which is made
pursuant to section 48 of the Act, states:

(1) For section 48 of the Act (which limits further applications by a person whose visa
has been cancelled, or whose application for a visa has been refused) the following
classes of visas are prescribed:

(a) subject to subregulation (2), Special Eligibility (Residence) (Class AO);
(c) Protection (Class XA);

(ca) subject to subregulation (3), Medical Treatment (Visitor) (Class UB);
(e) Territorial Asylum (Residence) (Class BE);
(f) Border (Temporary) (Class TA);
(g) Special Category (Temporary) (Class TY);
(h) Bridging A (Class WA);
(j) Bridging B (Class WB);

(k) Bridging C (Class WC);
(l) Bridging D (Class WD);

(m) Bridging E (Class WE);
(ma) Bridging F (Class WF);

(n) Resolution of Status (Temporary) (Class UH);
(o) Resolution of Status (Residence) (Class BL);
(p) Child (Residence) (Class BT);
(q) Return Pending (Temporary) (Class VA).

(2) Paragraph (1) (a) applies to a person if he or she meets the requirements of
subclause 832.211 (3) of Schedule 2.

(3) Paragraph (1) (ca) applies to a person if and only if he or she meets the require-
ments of subclause 685.212 (6) or (7) of Schedule 2.30

Applications by unlawful non-citizens are also subject to the restrictions con-
tained in Schedule 3 of the Regulations.

People who have had their visas cancelled can lodge an application from over-
seas for either a temporary or a permanent visa. However, it is often difficult to
obtain another visa once a person has breached a condition of a visa because they
could have difficulty meeting the ‘genuine intention’ requirements attached to
many visa categories, and applicants for temporary visas face re-entry bans.31

30 In relation to certain categories of visas there is a distinction in relation to the time that has elapsed since
the visa was cancelled. For example, where a student visa has lapsed it is possible to apply for a new student
visa within a certain time period (either twenty-eight days or twelve months depending on the circumstances)
of the expiration of the student visa; a person with a lapsed tourist visa may make application for a business
(long stay) visa if they apply within twelve months of the expiry of the tourist visa; a person can apply for
an extension of a visitor’s visa where the previous visa lapsed not more than twenty-eight days before the
application; and it is possible to apply for extensions of further retirement, supported dependant, expatriate
dependant visa and family relationship visas in certain circumstances. Unlawful non-citizens can apply for
protection visas no matter for what period of time they have been unlawful.
31 See chapter 10 ‘Exclusion periods/re-entry bans’.
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Detainees have strict time limits for applying for another visa. Section 195
provides that the person must apply within two working days of being detained
or within five working days where the detainee has informed an officer in writing
of his or her intention to apply for another visa. Detainees who do not apply for
a visa within this time may not apply for a visa, other than a bridging visa or a
protection visa.32

Where a person has not been immigration cleared, the only substantive visa
that he or she can apply for is a protection visa. The people who most commonly
fit into this category are asylum seekers who arrive by boat.

11.4 Consequences of being unlawful: removal
and deportation

The Migration Department has wide-ranging powers in relation to unlawful non-
citizens. These include the right of arrest, detention and deportation and placing
restrictions on re-entry.

The Migration Act states that unlawful non-citizens must be detained.33 They
must be held on detention (in either an immigration detention centre or prison)
until a visa is granted or the person is removed or deported.34 In some cases
a visa can be granted almost immediately. Unlawful non-citizens are liable to
pay the costs of their detention.35 In some circumstances the liability will be
waived. These circumstances include where the person is granted refugee status
and where extenuating circumstances exist.36

Removal and deportation from Australia have different meanings. While they
both involve expelling a person from Australia, the reasons resulting in the expul-
sion are fundamentally different. Deportation involves expelling a non-citizen
essentially for security reasons. Deportation can occur where a person has been
a permanent resident in Australia for less than ten years and is sentenced to
imprisonment for at least twelve months;37 or is a threat to national security.38

Deportation can also occur where a person has been convicted of certain serious
offences, such as treason and sabotage.39 In relation to the latter ground, depor-
tation can occur even where the person has been a permanent resident for more
than ten years.

32 Migration Act 1958, s 195.
33 Migration Act 1958, ss 189, 190.
34 Migration Act 1958, s 195.
35 Migration Act 1958, ss 207–224.
36 See Audit Act 1901 (Cth).
37 Migration Act 1958, s 201. This power is discretionary not mandatory. Thus, not all people who have been
sentenced to imprisonment for twelve months or longer will be deported. This process is assessed in a case by
case basis. To this end, Ministerial Direction No 9 provides that relevant considerations include the Australian
community’s expectation to be protected from harm, the best interests of children of the potential deportee,
hardship that the potential deportee and others would suffer, the risk of re-offending and the nature and
seriousness of the crime.
38 Migration Act 1958, s 202.
39 Migration Act 1958, s 203.
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Removal occurs where the Migration Department locates an unlawful non-
citizen and arranges for his or her departure from Australia. The Migration Act
requires immigration officers to remove unlawful non-citizens as soon as reason-
ably practicable in certain circumstances. These circumstances are listed in sec-
tion 198. In essence the obligation to remove unlawful non-citizens crystallises
where the detainee requests to be removed or has exhausted all avenues for
obtaining a visa and all avenues of review.40

People who are deported or removed from Australia are normally returned
to their county of citizenship unless they request to go to another county. They
are liable for the costs of the travel. Where they do not have the funds to cover
the travel costs, the sum is paid by the government and becomes a debt owed
to the government by the person who is removed or deported.41 People who
are removed from Australia cannot apply for a visa for twelve months, unless
compelling circumstances exist. People who are unlawful for more than twenty-
eight days and then leave Australia (with a bridging E visa or no visa) cannot apply
for a temporary visa for three years unless there are compelling circumstances.
People who are deported cannot return to Australia.42

11.5 Offences that can be committed by
unlawful non-citizens

There are a number of offences that can be committed by an unlawful non-
citizen.43 These include working contrary to a condition of a visa prohibiting
work (whether paid or unpaid), refusing to answer questions asked by an officer
where the person is a detainee and presenting false documents in connection
with entry or stay in Australia. There are also offences prohibiting people from
assisting, concealing or harbouring unlawful non-citizens. There are also offences
specifically dealing with people who bring unlawful non-citizens into Australia.

40 Migration Act 1958, s 198.
41 See chapter 10, ‘Exclusion periods/re-entry bans’.
42 ibid.
43 Migration Act 1958, ss 228A–236.



12
History of the Refugees Convention
and definitional framework

12.1 History of the Convention

We commence our discussion of refugee law by providing a brief overview of the
instruments underpinning refugee law in Australia. This provides insight into the
development of the legal definition of a ‘refugee’ and the objectives of the parties
involved in framing the definition. This potentially plays an important role in
understanding the nature and scope of refugee law.

International refugee law is principally governed by the 1951 Convention
Relating to the Status of Refugees as modified by the 1967 Protocol Relating to
the Status of Refugees1 (hereafter together referred to as the Convention). The
Convention provides a definition of a refugee and confers a number of rights and
protections to persons falling within this definition.

The origins of the Convention can be traced back to the early twentieth century.
Prior to this time, customary international law imposed an obligation on states
to protect their own nationals only. This obligation did not extend to individuals
from other nations who found themselves within the borders of a state. States
had the discretion to accept immigrants whom they perceived would contribute
to the economy or society in a positive way, and to expel refugees under the
assumption that the right to do so was inherent in a state’s sovereign powers.2

During the inter-war years of 1919–1939, numerous violent conflicts and polit-
ical problems in Europe and the Middle East led to the displacement of large num-
bers of people.3 This exodus clashed with the desire of individual states to control

1 See MIMA v Savvin [2000] (12 April 2000) FCA 478 per Katz J at [124].
2 T. Musgrave, ‘Refugees’, in S. Blay, R. Piotrowicz & B. M. Tsamenyi (eds), Public International Law: An
Australian Perspective (1997) p. 301.
3 ibid.
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immigration and led the international community to respond to the refugee issue.
The League of Nations did so4 by formulating agreements to provide for refugee
protection. Such agreements related to specific refugee situations and were thus
ad hoc in nature. Moreover, they contained a group or category approach, where
the sufficient and necessary conditions to achieve refugee status were that some-
one was (a) outside his or her country of origin and (b) without the protection of
the government of that state.5 There was neither a general definition of refugee
status, nor any standardised measure of international protection for refugees
during this period.6

When masses of people were uprooted after World War II, it was perceived
that the refugee problem was not a temporary one, and that an instrument with
a broader approach would more effectively address emerging refugee crises.
Thus, the 1951 Convention Relating to the Status of Refugees was adopted by
a special United Nation Conference7 on 28 July 1951, and entered into force
on 21 April 1954. It was drafted between 1948 and 1951 by a combination of
United Nations organs, ad hoc committees and a conference of plenipotentiaries,
at which twenty-six states were represented.8 The records of the negotiations
(the travaux preparatoires) are recorded in various forms,9 thereby providing
some insight into the deliberations and intentions of the framers. The fact that
so many different parties and interest groups contributed to the drafting nec-
essarily reduced the prospect that the definition would be based on a coherent
overarching theory.

Unlike earlier instruments, the 1951 Convention purported to provide a gen-
eral definition of who was to be considered a refugee. Essentially, a refugee was
defined as a person who feared being subjected to serious harm for five enu-
merated reasons if he or she returned to his or her country of origin.10 The 1951
Convention also provided a guarantee of non-refoulement, whereby refugees
could not be returned to their country of origin if doing so would subject them
to persecution.11

4 UNHCR, The State Of The World’s Refugees 2000: Fifty Years of Humanitarian Action (2000), p. 15.
5 G Goodwin-Gill, The Refugee in International Law (2nd edn 1996), p. 4.
6 Musgrave, above n 2, p. 302.
7 Goodwin-Gill, above n 5, p. 4.
8 J Hathaway, The Law of Refugee Status (1991), p. 6. For a history of the process leading to the drafting of

the convention, see P Weis, The Refugee Convention, 1951: The Travaux Preparatories Analysed (1995). Note
the earlier international agreements entered into on behalf of refugees are referred to in article 1A(1) of the
Convention.
9 See for example, Weis, ibid.

10 Article 1A(2). In 1969, the Organisation for African Unity (OAU) adopted a Convention on Refugee
Problems in Africa which adopts a broader refugee definition. The OAU defines as a refugee ‘every person
who, owing to external aggression, occupation, foreign domination or events seriously disturbing public order
in either part or the whole of his country of origin or nationality, is compelled to leave his place of habitual
residence in order to seek refuge in another place outside his country of origin or nationality’. In 1984 Latin
American countries adopted the ‘Cartagena Declaration’ which incorporates a similar refugee definition:
<http://www.unhcr.ch/refworld/refworld/legal/instrume/asylum/ref afre.htm>. Unlike the definition in
the Convention, neither of these is of universal application. Hence for the purpose of this paper, we focus on
the definition in the Refugee Convention.
11 Article 33.
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Despite its universal overtones, the 1951 Convention was limited by the fact
that it protected mainly Europeans fleeing after World War II.12 Furthermore, the
definition of a refugee set out in Article 1A(2) of the 1951 Convention defined
refugees only in terms of those who had a well-founded fear of being persecuted
‘as a result of events occurring before 1 January 1951’. These restrictions were
removed and the definition was expanded by the 1967 Protocol relating to the
Status of Refugees.13 Accession to the 1967 Protocol enabled states to apply the
substantive provisions of the Convention to refugees as defined by the Conven-
tion, but without the temporal and geographic limitations. Hence, the Convention
now applies to all persons who are refugees because of events occurring at any
time. Denmark was the first state to ratify the 1951 Convention (in 1952) and
since then, over 140 states have acceded to the Convention.14

The normative overtone of the Convention glosses over the fact that it was
developed and entered into mainly to assist European refugees, and to serve
Western political and economic needs.15 This is a point emphasised by Hathaway:

The two main characteristics of the Convention refugee definition are its strategic
conceptualisation and its Eurocentric focus. The strategic dimension of the definition
comes from successful efforts of Western States to give priority in protection matters to
persons whose flight was motivated by pro-Western political values. As anxious as the
Soviets had been to exclude political emigres from the scope of the Convention for fear
of exposing their weak flank, so the more numerous and more powerful Western states
were preoccupied to maximise the international visibility of that migration. In the result,
it was agreed to restrict the scope of protection in much the same way as had been done
in the post-World War II refugee instruments: only persons who feared ‘persecution’
because of their civil or political status would fall within the international protection
mandate. This apparently neutral formulation facilitated the condemnation of Soviet
bloc politics through international law in two ways. First, the persecution standard was
a known quantity, having already been employed to embrace Soviet bloc dissidents
in the immediate post-war years. Second, the precise formulation of the persecution
standard meant that refugee law could not readily be turned to the political advantage
of the Soviet bloc. The refugee definition was carefully phrased to include only persons
who have been disenfranchised by their state on the basis of race, religion, nationality,
membership of a particular social group, or political opinion, matters in regard to
which eastern bloc practice has historically been problematic. Western vulnerability in
the area of respect for human rights, in contrast, centers more on the guarantee of socio-
economic human rights, than on respect for civil and political rights. Unlike the victims
of civil and political oppression, however, persons denied even such basic rights as food
health care or education are excluded from the international refugee regime (unless
that deprivation stems from civil or political status). By mandating protection for those
whose (Western inspired) socio-economic rights are at risk, the Convention adopted
an incomplete and politically partisan human rights rationale . . . In addition to their

12 Goodwin-Gill, above n 5, p. 19. Note that the definition included an optional geographical limitation that
permitted States, on ratification, to limit their obligations to refugees from ‘events occurring within Europe’
prior to the critical date – Art 1B.
13 Hathaway, above n 8, p. 10.
14 DIMIA, Interpreting the Refugees Convention – An Australian Contribution (2002), p. 1.
15 Hathaway, above n 8, p. 6.
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desire for the refugee Convention to serve strategic political objectives, the majority of
the States that drafted the Convention sought to create a rights-regime conducive to
the redistribution of the post-war refugee burden from European shoulders.16

Thus the history of the Convention reflects the fact that the plight of displaced
or ‘needy’ people was subordinated to the needs and wants of the state parties
who drafted the Convention, and that refugees were defined by reference to the
interests of nation states pre-occupied with Cold War politics.17 It has been noted
by Hathaway that: ‘it remains tragically true that international human rights
law – the intended means of permitting the world community to respond to
wrongs committed by a country within its own territory – has not been permitted
to evolve to a state of genuine efficacy’.18

In these circumstances, it is not surprising that some are starting to question
the relevance of the Convention in today’s world.

In 1998, the Austrian Presidency of the European Union (EU) suggested replac-
ing the Convention with an EU asylum law ‘which meets today’s requirements
rather than those of a geopolitically outdated situation’. In the same year, the
General Secretary of Germany’s Liberal Party called in effect for default from
the Convention on the grounds that it was ‘an invitation to abuse and to unre-
stricted and unregulated migration’. In April 2002 the United Kingdom’s Home
Secretary, Jack Straw, criticised the Convention as ‘too broad for conditions in
the twenty-first century’, and as ‘no longer an adequate guide to policy in the age
of mass air travel and economic migration’. Conservative Party leader William
Hague described the asylum system as ‘near collapse in today’s utterly different
world’.19

In light of such criticism the manner in which the Convention is interpreted is
particularly important. In the last chapter of this book, we re-visit this issue and
suggest an alternative, more principled definition of a refugee.

At this point it is important to note that for the purposes of the Convention, a
refugee is defined pursuant to Article 1A(2) as any person who:

. . . owing to well-founded fear of being persecuted for reasons of race, religion, nation-
ality, membership of a particular social group or political opinion, is outside the country
of his nationality and is unable, or owing to such fear, is unwilling to avail himself of
the protection of that country; or who, not having a nationality and being outside the
country of his former habitual residence as a result of such events, is unable or, owing
to such fear, is unwilling to return to it.

In the case of a person who has more than one nationality, the term ‘the country of
his nationality’ shall mean each of the countries of which he is a national, and a person
shall not be deemed to be lacking the protection of the country of his nationality if,
without any valid reason based on well-founded fear, he has not availed himself of the
protection of one of the countries of which he is a national.

16 Hathaway, above n 8, pp. 7–8 (footnotes omitted).
17 ibid., pp. 232–233.
18 ibid., p. v.
19 Millbank, The Problem with the 1951 Refugee Convention (2000).
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At the level of international law this definition has remained (effectively)20

unchanged. However, there has been a considerable amount of uncertainty at the
domestic level concerning the precise meaning that should be given to important
aspects of the definition, such as ‘particular social group’ and ‘persecution’.

If a person meets the definition of a refugee set out in Article 1A(2), she or he is
conferred a range of rights and protections pursuant to the Convention, the most
important of which is non-refoulement or ‘non-return’ to the state from which
she or he has fled. Chapter 13 of this book outlines the protections provided to
refugees under Australia law.21

Prior to discussing the manner in which Australia discharges its obligations
under the Convention, we first provide an overview of the definitional framework
regarding the definition of a refugee.

12.2 The four elements

In MIEA v Guo & Anor22 the High Court noted that the definition of a refugee has
four main elements:

(1) The applicant must be outside his or her country of nationality;
(2) The applicant must fear ‘persecution’;
(3) The applicant must fear such persecution ‘for reasons of race, religion, nationality,

membership of a particular social group or political opinion’; and
(4) The applicant must have a ‘well-founded’ fear of persecution for one of the Con-

vention reasons.

Elements 2, 3 and 4 are considered at length in the foregoing chapters. Prior to
examining these elements we briefly discuss one aspect of the framework of the
definition of a refugee.

12.3 Protection not a key element: it is external
not internal

Despite earlier case law to the contrary23 in MIMA v Respondents S152/200324

the High Court unanimously held that the term ‘protection’ in Article 1A(2)
refers to diplomatic or consular protection extended by a country to its nationals
outside the borders of that country. In their joint judgment Gleeson CJ, Hayne
and Heydon JJ stated:

20 The only change is pursuant to the Protocol of 1967, which made no substantive changes to the definition.
It merely removed a temporal and geographic limitation – see above.
21 Article 3 confers a right to not be discriminated against; Article 4 covers freedom of religion, Article 16
provides for free access to the courts; Article 21 provides a right to housing; Article 22 provides a right to
access to education. See also, articles 21, 23, 26 and 32.
22 [1997] HCA 22 (13 June 1997).
23 See MIMA v Kandasamy [2000] FCA (10 February 2000), [31].
24 [2004] HCA 18 (21 April 2004).
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As explained in Khawar . . . , we accept that the term ‘protection’ there refers to the
diplomatic or consular protection extended abroad by a country to its nationals. In
the present case, the first respondent must show that he is unable or, owing to his
fear of persecution in Ukraine, unwilling to avail himself of the diplomatic or consular
protection extended abroad by the state of Ukraine to its nationals. Availing himself
of that protection might result in his being returned to Ukraine. Where diplomatic or
consular protection is available, a person such as the first respondent must show, not
merely that he is unwilling to avail himself of such protection, but that his unwillingness
is owing to his fear of persecution. He must justify, not merely assert, his unwillingness.
As the Supreme Court of Canada put it in Canada (Attorney General) v Ward . . . , a
claimant’s unreasonable refusal to seek the protection of his home authorities would
not satisfy the requirements of Art 1A(2).25 [Footnotes omitted.]

As such, the word ‘protection’ is not one of the constituent elements of the defi-
nition of a refugee. Nevertheless, the court in S152/2003 approved the view of
the majority of the House of Lords in Horvath v Secretary of State for the Home
Department26 that, where the persecutor is a non-state agent, internal protection
of the state is relevant to several integral elements of the definition of a refugee:

whether the relevant conduct constitutes persecution; whether the fear is well-founded;
and whether the person is unable or, owing to their fear, unwilling to avail himself or
herself of the protection of their state because the state provides insufficient protection
for discriminatory reasons.27

The relevance of protection to these other elements is considered in the foregoing
chapters.

25 ibid. [19]. In relation to external protection, circumstances where a person is unable to avail him or herself
of such protection include where the country of origin does not have representation in the receiving country,
or is denied a passport or loses his or her rationality. A person is unwilling to avail him or herself of protection
where he or she refuses to accept the protection of their country or origin.
26 [2001] 1 AC 489 at 495.
27 ibid. at [21] and [23].



13
Refugee and humanitarian visas:
the statutory structure

13.1 Overview

Australia became a signatory to the 1951 Convention in 1954 and to the 1967
Protocol in 1973. It thereby assumed certain obligations under the Convention,
the principal obligation being to grant asylum to people who fall within the
definition of a refugee as set out in Article 1A(2). The process or manner in which
asylum is granted is not expressly stipulated in the Convention. It is governed by
the Migration Act.

The Migration Act provides for visas to be issued on refugee and humanitar-
ian grounds to applicants under the government’s Humanitarian Program. That
program comprises onshore protection for those people already in Australia,
whether or not they arrived with temporary visas or without a visa at all, and
offshore resettlement for people in humanitarian need overseas (including those
who are classified as refugees by the United Nations High Commissioner for
Refugees (UNHCR)). The onshore and offshore visa categories are comprised of
both permanent and temporary residence visas.1 The principal visa classes and
their corresponding subclasses areas follows.2

Onshore visas:
● Protection (Class XA):3

Subclass 785 (Temporary Protection)4

Subclass 866 (Protection)5

1 See Migration Act 1958, s. 30.
2 See Migration Regulations 1994, regs. 1.06(a), 1.07 and 2.02.
3 Sch. 1, Item 1401.
4 Sch. 1, Item 1401(4).
5 ibid.
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● Protection (Class XC):6

Subclass 785 (Temporary Protection)7

● Territorial Asylum (Residence) (Class BE):8

Subclass 800 (Territorial Asylum)9

Offshore visas:10

● Refugee and Humanitarian (Class XB):11

Subclass 200 (Refugee)12

Subclass 201 (In-country Special Humanitarian)13

Subclass 202 (Global Special Humanitarian)14

Subclass 203 (Emergency Rescue)15

Subclass 204 (Woman at Risk)16

Subclass 447 (Secondary Movement Offshore Entry (Temporary))17

Subclass 451 (Secondary Movement Relocation (Temporary))18

Regulation 2.08F of the Migration Regulations sets out the circumstances in
which certain subclass 785 visa holders whose visas would otherwise cease are
deemed to have applied for a Class XC subclass 785 visa, enabling them to be
granted an interim subclass 785 visa valid until their further protection visa
application is finally determined.19

13.2 Onshore applications

The central issue in determining an onshore application for a protection visa
(subclasses 785 or 866) is whether Australia owes protection obligations to the
applicant under the Convention.20 Consequently, onshore applicants for a pro-
tection visa must demonstrate that they meet the definition of refugee set out in
Article 1A(2) of the Convention.21 In turn, that definition must be interpreted
with reference to sections 91R and 91S of the Act. Section 91R concerns the
meaning of ‘persecution’ and includes the stipulation that persecution involves

6 Sch. 1, Item 1403.
7 Sch. 1 Item 1403(4).
8 Sch. 1, Item 1131.
9 Sch. 1, Item 1131(4).

10 See item 1402(3) of Sch 1 and clauses 200.411, 201.411, 202.411, 203.411, 204.411, 447.411 and 451.411
of Sch. 2 to the Migration Regulations 1994.
11 Sch. 1, Item 1402.
12 Sch. 1, Item 1402(4).
13 ibid.
14 ibid.
15 ibid.
16 ibid.
17 ibid.
18 ibid.
19 These changes apply to TPV holders granted a TPV before 19 September 2001 who made a valid application
for a further protection visa prior to 1 November 2002 and which is not finally determined before 1 November
2002; and those who made a valid application for a further protection visa on or after 1 November 2002.
20 Migration Act, s. 36 (2).
21 See 12.1 above.
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‘serious harm’. It goes on to provide examples of serious harm such as threats
to a person’s life or liberty. Section 91S requires decision makers to disregard
membership of a particular social group that consists of the applicant’s family
in certain circumstances. These provisions are discussed further in chapters 15
and 14.

Applicants who fall within the definition in Article 1A(2) of the Convention will
not be recognised as refugees if their refugee status is found to have ceased under
Article 1C(1) to (6), or if they are excluded under Articles 1D to 1F of the Con-
vention.22 Furthermore, sections 36(2) to (6) of the Migration Act exclude those
applicants who have a right to enter and reside in another country, provided they
do not face persecution in that country. In essence, Australia will only afford pro-
tection to those protection visa applicants who are defined as refugees pursuant
to Article 1A(2) of the Convention and who do not have ‘effective protection’ in
a ‘safe third country’.23

Recognition as a refugee for the purposes of engaging Australia’s protec-
tion obligations includes the spouse and dependants of a successful primary
applicant.24 Unlike the definition of ‘dependant’ for family members in the family
stream of visas, in which the issue rests on demonstrating financial dependence,
the definition in most of the humanitarian stream of visas is extended to take in
those who are also dependent for psychological and physical support.25

There is an exception to the requirement to meet the refugee definition for
the purposes of a successful protection visa application, where the Minister for
Immigration exercises the discretion provided under section 417 of the Act to sub-
stitute a negative decision of the refugee review tribunal with a more favourable
decision.26 A successful applicant under section 417 will not necessarily be issued
a protection visa and can be issued another class of visa.

Whether or not an applicant can be granted a subclass 866 (Protection) visa,
and can thereby obtain permanent residence, depends in part on the applicant’s
means of entry to Australia and status under the Migration Act. Those who have
entered Australia lawfully have access to permanent residence. Those who have
entered unlawfully or who have been intercepted at the border (excluding those
who became part of the ‘Pacific Solution’ – see below) can only obtain temporary
residence, at least in their initial application.

The criteria to be satisfied by an applicant at the time of an application for
a subclass 866 (Protection) visa include a requirement that the applicant has
been ‘immigration cleared’.27 That is, the applicant must have lawfully passed
through immigration controls on entry to Australia; or must have been granted
a substantive visa after bypassing immigration controls or being refused entry.28

22 Discussed in chapter 17.
23 See chapter 17.
24 Migration Act, s 36(2)(b).
25 Reg 1.05(2).
26 See MSI 386 Guidelines on Ministerial Powers Under Sections 345, 351, 391, 417, 454 and 501J of the
Migration Act 1958.
27 Migration Regulations 1994, Sch. 2, Clause 866.212(1)(a).
28 Sections 172 and 166 of the Migration Act.
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In addition, an applicant for a subclass 866 (Protection) visa must have entered
Australia with a valid passport and a valid Australian visa in his or her own name;
or, alternatively, an applicant must have been granted a subclass 785 (Temporary
Protection) visa or a Temporary Safe Haven (Class UJ) visa.29 Where an applicant
has been granted a subclass 785 (Temporary Protection) visa and applies for a
further protection visa on or after 27 September 2001, the applicant must also
demonstrate that he or she had not, since leaving his or her home country, resided
for a continuous period of at least seven days in a country in which he or she could
have obtained effective protection.30

Asylum-seekers who have not been immigration cleared and who therefore
cannot meet one of the threshold requirements for a subclass 866 (Protection)
visa may apply for a subclass 785 (Temporary Protection) visa, provided they
have not arrived in a part of Australia that has been excised from the ‘migration
zone’. Those who arrive at an ‘excised offshore place’31 are defined as ‘offshore
entry persons’,32 and are denied the right to make a valid application for any
visa (including a protection visa) by the operation of section 46A of the Act. That
legislative package is the framework for what has been colloquially named the
‘Pacific Solution’, as it resulted in people caught by that legislation being removed
to detention centres in some Pacific Islands, where they did not have access to
the refugee determination system in Australia.

Those asylum-seekers who have not been immigration cleared but are enti-
tled to apply for a subclass 785 (Temporary Protection) visa are, nonetheless,
‘unlawful non-citizens’.33 Unless they are classified as ‘eligible non-citizens’ and
thereby able to be granted a bridging visa,34 they will remain in detention until
they are granted a subclass 785 (Temporary Protection) visa or until they are
removed from the country. Section 189 of the Act essentially provides that
unlawful non-citizens must be detained; section 196 provides for the ongoing
detention of unlawful non-citizens until they are deported or removed from
Australia, unless they are granted a visa; and section 198 requires the removal
of detainees who do not change their status to lawful non-citizens by obtaining
a visa. If they demonstrate that Australia owes them protection obligations, they
are granted a subclass 785 visa that does not make provision for the successful
applicant to leave and re-enter Australia and expires after three years.35 As all

29 Migration Regulations 1994 Sch. 2 Clause 866.212(2–4).
30 Migration Regulations 1994 Sch. 2 Clause 866.215(1). Clause 866.215(2) gives the Minister discretion
to waive that requirement if he/she is satisfied that it is in the public interest to do so.
31 Defined in s 5 of the Act as

(a) the Territory of Christmas Island;
(b) the Territory of Ashmore and Cartier Islands;
(c) the Territory of Cocos (Keeling) Islands;
(d) any other external Territory that is prescribed by the regulations for the purposes of this paragraph;
(e) any island that forms part of a State or Territory and is prescribed for the purposes of this paragraph;
(f) an Australian sea installation;
(g) an Australian resources installation.

32 Section 5 of the Migration Act.
33 See sections 13, 14, 66 and 72 of the Migration Act.
34 See sections 72–75 of the Migration Act and reg 2.20 of the Migration Regulations 1994.
35 Migration Regulations 1994 Sch. 2 subclause 785.511.



182 MIGRATION AND REFUGEE LAW

applicants must be in Australia at the times of application and decision, those con-
ditions preclude family reunion, either in Australia or abroad. Until amendments
introduced in August 2004, that visa was also issued with a condition that the
holder cannot apply for any other substantive visa other than another protection
visa.36

In addition to being entitled to apply for a subclass 866 (Protection) visa, the
holder of a subclass 785 (Temporary Protection) visa is generally entitled to apply
for the following visas:37

● Subclass 415 (Foreign Government Agency) visa
● Subclass 418 (Educational) visa
● Subclass 419 (Visiting Academic) visa
● Subclass 420 (Entertainment) visa
● Subclass 421 (Sport) visa
● Subclass 422 (Medical Practitioner) visa
● Subclass 423 (Media and Film Staff) visa
● Subclass 424 (Public Lecturer) visa
● Subclass 427 (Domestic Worker (Temporary) – Executive) visa
● Subclass 428 (Religious Worker) visa
● Subclass 442 (Occupational Trainee) visa
● Subclass 445 (Dependent Child) visa
● Subclass 457 (Business (Long Stay)) visa
● Subclass 571 (Schools Sector) visa
● Subclass 572 (Vocational Education and Training Sector) visa
● Subclass 573 (Higher Education Sector) visa
● Subclass 574 (Postgraduate Research Sector) visa
● Subclass 580 (Student Guardian) visa
● Subclass 685 (Medical Treatment (Long Stay)) visa
● Subclass 686 (Tourist (Long Stay)) visa
● Subclass 801 (Spouse) visa
● Subclass 802 (Child) visa
● Subclass 804 (Aged Parent) visa
● Subclass 814 (Interdependency) visa
● Subclass 820 (Spouse) visa
● Subclass 826 (Interdependency) visa
● Subclass 837 (Orphan Relative) visa
● Subclass 838 (Aged Dependant Relative) visa
● Subclass 855 (Labour Agreement) visa
● Subclass 856 (Employer Nomination Scheme) visa
● Subclass 857 (Regional Sponsored Migration Scheme) visa
● Subclass 858 (Distinguished Talent) visa

36 Migration Regulations 1994 Sch. 2 subclause 785.611.
37 Reg 2.07AO of the Migration Regulations 1994 as amended by the Migration Amendment Regulations
2004 (No. 6) 2004 No. 269. Note that the entitlement to apply for visas under reg 2.07AO is also conditional
on the applicant not having left and returned to Australia since the subclass 785 (Temporary Protection) visa
was granted: reg 2.07AO(2)(c).
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● Subclass 864 (Contributory Aged Parent) visa
● Subclass 884 (Contributory Aged Parent (Temporary)) visa
● Subclass 890 (Business Owner) visa
● Subclass 892 (State/Territory Sponsored Business Owner) visa.

A holder of a subclass 785 (Temporary Protection) visa whose application for a
Protection (XA) class visa (a further protection visa) is refused is normally deemed
to have applied for a subclass 695 (Return Pending) visa.38 This is a temporary visa
that usually permits the holder to remain in Australia for eighteen months from
the date that the subclass 695 (Return Pending) visa was granted.39 According
to the Department of Migration, the duration of this visa ‘acknowledges that
Australia has previously found temporary protection visa [TPV] and temporary
humanitarian visa [THV] holders to be owed protection, that they have spent
time in the community and need time and support to make arrangements to
return home’.40 A holder of a subclass 695 (Return Pending) visa is also generally
entitled to apply for the visas set out in the immediately preceding paragraph.41

The Migration Regulations also provide for a person in Australia to apply for
a subclass 800 (Territorial Asylum) visa.42 This is a permanent visa43 granted ‘by
instrument of a Minister’.44 As described in PAM:

Territorial asylum is commonly known as ‘political asylum’ and is granted by instrument
by a Minister (usually the Foreign Minister). It should not be confused with refugee
status. Persons who have been recognised as refugees have not been granted territorial
asylum.45

13.3 Offshore applications

The Refugee and Humanitarian (Class XB) visas have attracted scant public inter-
est compared with the public interest in onshore protection visa issues in Australia
in recent years. Yet, of the 13,851 visas granted under DIMIA’s ‘Humanitarian Pro-
gram’ during the 2003/2004 financial year, 11,802 were granted offshore.46 And,
significantly, there were 78,971 offshore applications during that financial year
(an increase of 25% from the previous financial year).47

38 Reg 2.07AN and item 1217AA(3) of Schedule 1 to the Migration Regulations 1994 as amended by the
Migration Amendment Regulations 2004 (No. 6) 2004 No. 269.
39 Clause 695.511 of Sch. 2 to the Migration Regulations 1994 as amended by the Migration Amendment
Regulations 2004 (No. 6) 2004 No. 269.
40 Department of Migration, Fact Sheet 64a, ‘New Measures for Temporary Protection and Temporary
Humanitarian Visa holders’, <http://www.immi.gov.au/facts/64a overview tpv.htm.>
41 Reg 2.07AO(2)(e)(iv).
42 Above n 26.
43 Clause 800.511 of Sch. 2 to the Migration Regulations 1994.
44 ibid., clause 800.211.
45 PAM 3: Sch. 2 Visa 800, section 1.1.2.
46 DIMA Annual Report 2003–04, Part 2, ‘Offshore Humanitarian’, <http://www.immi.gov.au/annual
report/annrep04/pdf/005 annrep p2 outcome1.pdf> (accessed 16 November 2004).
47 ibid.
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Applications for one of the subclasses of visa within the Refugee and Human-
itarian (Class XB) visas are subject to criteria that place greater emphasis on
government policy than to the circumstances of an individual applicant.

This is most apparent from the requirement common to all subclasses within
the Refugee and Humanitarian (Class XB) visa that a visa will not be granted
if it results in the number of visas of that subclass, or of a class including that
subclass, exceeding a predetermined maximum number for a particular financial
year.48

DIMIA’s website provides the following information concerning its ‘Humani-
tarian Program’ for the 2002/2003 financial year:

In 2002–03, the Humanitarian Program intake comprises 12 000 places, of which
1 000 will be reserved for people found to be refugees onshore and 4 000 for offshore
refugees.

The balance of the 12 000 places, along with any unused places from last year,
will be available for those in humanitarian need offshore. Offshore places may be
supplemented by any unused places onshore during the remainder of the year.

The overall size of the program remains the same as in past years, with offshore
refugee places being maintained at 4000. The program has three main components:
• Refugee: for people who meet the United Nations Convention definition of a refugee

and have been identified in conjunction with UNHCR as in need of resettlement;
• Special Humanitarian Program (SHP): for thosewhohavesuffereddiscrimination

amounting to gross violation of human rights, displacement or hardship, and who
have strong support from an Australian citizen or resident or a community group in
Australia; and

• Onshore Protection Visa Grants: for those assessed as refugees and granted
Protection Visas in Australia.

The main focus of the Offshore Program in 2002–03 will be people from the countries
of Africa and the Middle East and South-West Asia. Places have been set aside for other
areas such as Europe, Asia and Central America.

Between July 2001 and June 2002, 12 349 people were granted Humanitarian
Program visas, comprising 4160 Refugee, 4 258 Special Humanitarian, 40 Special
Assistance Category visas granted overseas, with another 3 891 issued to refugees
already in Australia Temporary entry.49

The emphasis on government policy in relation to Refugee and Humanitarian
(Class XB) visas is also apparent from the common requirements for all subclasses
that the Minister be ‘satisfied that there are compelling reasons for giving spe-
cial consideration to granting’ the visa.50 In addition, it is apparent, in respect
of the permanent visa subclasses, from the requirement that ‘[t]he permanent
settlement of the applicant in Australia would be consistent with the regional and
global priorities of the Commonwealth in relation to the permanent settlement

48 Sections 85 and 86 of the Migration Act 1958 and clauses 200.225, 201.225, 202.226, 203.225, 204.225,
447.224 and 451.224 of Sch. 2 to the Migration Regulations 1994.
49 Fact Sheet 2, ‘Key Facts in Immigration’, http://www.immi.gov.au/facts/02key.htm (accessed 16
November 2004).
50 Clauses 200.222, 201.222, 202.222, 203.222, 204.224, 447.222 and 451.222 of Sch. 2 to the Migration
Regulations 1994.
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of persons in Australia on humanitarian grounds’51; and that the Minister be sat-
isfied that Australian permanent residence is ‘appropriate’ for the applicant and
‘would not be contrary to the interests of Australia’.52 In respect of the tempo-
rary visa subclasses, the Minister must be satisfied that an applicant’s temporary
residence in Australia ‘would not be contrary to the interests of Australia’.53

The following criteria must also be satisfied in order for an applicant to be
granted one of the Refugee and Humanitarian (Class XB) visa subclasses:
● Subclass 200 (Refugee) visa

An applicant must face persecution in his or her home country and be
living outside that country; or the applicant must be an immediate family
member of a person who has held a subclass 200 (Refugee) visa, who is
an Australian citizen or permanent resident, and who has ‘proposed’ the
applicant’s entry to Australia.54

● Subclass 201 (In-country Special Humanitarian) visa
An applicant must face persecution in his or her home country and be living
inside that country; or the applicant must be an immediate family member
of a person who has held a subclass 201 (In-country Special Humanitarian)
visa, who is an Australian citizen or permanent resident, and who has
‘proposed’ the applicant’s entry to Australia.55

● Subclass 202 (Global Special Humanitarian) visa
An applicant must face ‘substantial discrimination, amounting to gross
violation of human rights’ in his or her home country and be living outside
that country; or the applicant must be an immediate family member of a
person who has held a subclass 201 visa/subclass 866 visa/special assis-
tance visa, who is an Australian citizen or permanent resident, and who
has proposed the applicant’s entry to Australia.56

The type of discrimination envisaged in this visa subclass includes, but
is not limited to:
● arbitrary interference with the applicant’s privacy, family, home or cor-

respondence;
● deprivation of all means of earning a livelihood, denial of work commen-

surate with training and qualifications and/or payment of unreasonably
low wages;

● relegation to substandard dwellings;
● exclusion from the right to education;
● enforced social and civil inactivity;
● removal of citizenship rights;
● denial of a passport;
● constant surveillance or pressure to become an informer.57

51 Clauses 200.223, 201.223, 202.223, 203.223 and 204.233 of Sch. 2 to the Migration Regulations 1994.
52 Clauses 200.224, 201.224, 202.224, 203.224 and 204.224A of Sch. 2 to the Migration Regulations 1994.
53 ibid., Clauses 447.224 and 451.224.
54 ibid., Clause 200.211.
55 ibid., clause 201.211.
56 ibid., clause 202.211.
57 PAM 3: SCH. 2 VISA 202 Generic Guidelines D – The offshore humanitarian program, section 13.2.
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This visa subclass is the only one for which it is mandatory that the appli-
cant have an Australian proposer (sponsor). The sponsor can be an Aus-
tralian citizen or permanent resident or an eligible New Zealand citizen,
or ‘a body operating in Australia’.58 Such bodies include recognised com-
munity, ethnic and religious organisations. Policy considerations suggest
that DIMIA will give preference to applicants who have registered with the
UNHCR.59

● Subclass 203 (Emergency Rescue) visa
An applicant must face persecution in his or her home country, whether
or not the applicant is living in that country; or the applicant must be an
immediate family member of a person who has held a subclass 203 (Emer-
gency Rescue) visa, who is an Australian citizen or permanent resident,
and who has ‘proposed’ the applicant’s entry to Australia.60

In addition, at the time of the decision, the Minister must be satisfied
that ‘there are urgent and compelling reasons for the applicant to travel to
Australia’.61 DIMIA interprets this provision to mean ‘that applicants must
be in unique circumstances threatening life or freedom that can only be
avoided by travelling to Australia for resettlement purposes’.62

Except for Central America, these applications usually come to notice
through referral from the UNHCR Resettlement Section in Geneva.63 It
is not necessary for the grant of a subclass 203 (Emergency Rescue) visa
that an applicant have a ‘connection’ with Australia,64 however there is no
reason why people who know of a person in imminent danger should not
bring it to the attention of DIMIA. In such cases, it would be helpful to have
the support of an organisation such as Amnesty International or another
refugee support group.

● Subclass 204 (Woman at Risk) visa
An applicant must be a female who faces persecution in her home country,
or is registered with the UNHCR as a person ‘of concern’; who is not living in
that country; and who ‘does not have the protection of a male relative and
is in danger of victimisation, harassment or serious abuse because of her
sex’.65 Alternatively, an applicant must be an immediate family member
of a person who has held a subclass 204 (Woman at Risk) visa, who is
an Australian citizen or permanent resident, and who has ‘proposed’ the
applicant’s entry to Australia.66

An applicant for a subclass 200 (Refugee) visa, a subclass 202 (Global
Special Humanitarian) visa, or a subclass 204 (Woman at Risk) visa must

58 Migration Regulations 1994 Sch. 2 subclause 202.225.
59 PAM 3: SCH. 2 VISA 202 section 1.3.
60 Clause 203.211 of Sch. 2 to the Migration Regulations 1994.
61 ibid., clause 203.224.
62 PAM 3: SCH. 2 VISA 203 section 2 (203.22).
63 PAM 3: SCH. 2 VISA 203.
64 See clauses 203.211(1)(a) and 203.224 of Sch. 2 to the Migration Regulations 1994.
65 Clauses 204.211(1)(a) and 204.222 of Sch. 2 to the Migration Regulations 2004.
66 ibid., Clause 204.211.
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not have resided for a continuous period of seven days in a country where
he or she could have obtained effective protection since leaving his or her
home country.67

● Subclass 447 (Secondary Movement Offshore Entry (Temporary)) visa
This visa subclass is directed at ‘offshore entry persons’ who are defined
as people who entered Australia at an ‘excised offshore place’ and thereby
became unlawful non-citizens.68 Such persons must face persecution or
‘substantial discrimination, amounting to gross violation of human rights’
in their own country; or, if female, must be subject to persecution outside
their own country or registered as persons ‘of concern’ with the UNHCR.69

The holder of a subclass 447 (Secondary Movement Offshore Entry
(Temporary)) visa is generally entitled to apply for any of the visa subclasses
listed under regulation 2.07AO(3) of the Migration Regulations 1994.70 A
subclass 447 (Secondary Movement Offshore Entry (Temporary)) visa is
generally valid for three years.71

It is to be noted that the Minister may make a written declaration in
respect of a foreign country and transport an ‘offshore entry person’ to
that country under section 198A of the Migration Act 1958. Under section
198B, an offshore entry person who has been so transported may also be
transported to Australia ‘for temporary purposes’.72 If the offshore entry
person then remains in Australia for a continuous period of six months,
he or she will be entitled to request the Refugee Review Tribunal to assess
whether he or she is a refugee within the meaning of Article 1A(2) of the
Convention.73

● Subclass 451 (Secondary Movement Relocation (Temporary)) visa
This visa subclass applies to applicants who have travelled from a country
of first asylum. Such applicants must not be ‘offshore entry persons’ and
must face persecution or ‘substantial discrimination, amounting to gross
violation of human rights’ in their own country; or, if female, must be
subject to persecution outside their own country or registered as persons
‘of concern’ with the UNHCR.74

A subclass 451 (Secondary Movement Relocation (Temporary)) visa will
generally be valid for five years.75 During the term of the visa, its holder
is generally entitled to apply for any of the visa subclasses listed under
regulation 2.07AO(3) of the Migration Regulations 1994.76

67 ibid. Clauses 200.212, 202.212 and 204.213. These provisions also allow for the Minister to exercise
discretion to waive this requirement if he/she is satisfied that it is in the public interest to do so.
68 Section 5 and clause 447.211(1)(b) of Sch. 2 to the Migration Regulations 1994.
69 Clause 447.211 of Sch. 2 to the Migration Regulations 1994.
70 See Part 2 of Chapter 13 and n 761.
71 Clause 447.511 of Sch. 2 to the Migration Regulations 1994.
72 See the definition of ‘transitory person’ under section 5 of the Migration Act 1958.
73 Section 198C of the Migration Act 1958.
74 Clause 451.211 of Sch. 2 to the Migration Regulations 1994.
75 Clause 451.511(b) of Sch. 2 to the Migration Regulations 1994.
76 See Part 2 of Chapter 13 and n 761.
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13.4 General Provisions

13.4.1 Review

The Refugee Review Tribunal (RRT) conducts merits reviews of applications for
protection (class XA) visas. It does not have any jurisdiction over offshore appli-
cations. The Federal Magistrates Court and the Federal Court have jurisdiction to
review RRT decisions. The High Court also has jurisdiction to review RRT deci-
sions and has, in addition, the jurisdiction to issue prerogative writs. Applicants
can also seek judicial review of decisions that are made abroad.

13.4.2 Health

For onshore applicants, each person included in the application must have under-
gone a medical examination carried out by a specified medical practitioner.77

Other health requirements include, with exceptions, that the applicant has under-
gone X-ray examination by an Australian radiologist;78 that a relevant medical
practitioner has considered the results of any tests of the medical examination and
the radiological report;79 and that, if a relevant medical practitioner or medical
officer of the Commonwealth (MOC) considers that the applicant has a disease
or condition that is, or may be, a threat to public health in Australia or a danger
to the Australian community, arrangements have been made to place the appli-
cant under professional supervision to undergo necessary treatment.80 It is not
a requirement that the applicants ‘pass’ any medical test.

Offshore applicants and members of their family unit must meet health
requirements but the relevant part of schedule 2 for each of the offshore per-
manent visa categories has a provision to the effect that applicants must satisfy
public interest criterion 4007 [the health test] ‘unless the Minister is satisfied
that it would be unreasonable to require the person to undergo assessment in
relation to that criterion’. The relevant PAM then states:

As ‘unreasonable’ does not have a legislated definition, officers must give it its usual
dictionary meaning, but bear in mind that policy intends that this provision be
used sparingly. To do otherwise may give rise to an expectation of subsequent visa
entitlement.81

13.4.3 Public interest

For both onshore and offshore refugee and humanitarian visas, the applicant
must satisfy the public interest criteria in 4001, 4002 and 4003 of Part 1 of
Schedule 4 to the Regulations. Criterion 4001 specifies that the applicant and

77 Clauses 785.224 and 866.223.
78 Clauses 785.225 and 866.224.
79 Clauses 785.225A(a) and 866.224A(a).
80 Clauses 785.225A(b) and 785.225B; and 866.224A(b) and 866.224B.
81 PAM 3: Sch. 4/4005 ‘The health requirement’ section 71.2.
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family members must satisfy the Minister that the applicant passes the char-
acter test;82 or satisfy the Minister, after appropriate inquiries, that there is
nothing to indicate the applicant would fail to satisfy the Minister that he or
she would pass the character test; or the Minister has decided to grant a visa to
the applicant despite reasonably suspecting that the applicant would not pass the
character test; or the Minister has decided to grant a visa to the applicant despite
not being satisfied that the applicant passes the character test.

Criterion 4002 requires that the applicant has been assessed by competent
Australian authorities to, either directly or indirectly, not be a risk to national
security.

Offshore applicants and onshore applicants who have made visa applications
on or after 1 November 2000 also must satisfy criterion 4003, which requires
that the applicant not be a person whose presence in Australia is, or would be,
prejudicial to relations between Australia and a foreign country; or may be directly
or indirectly associated with the proliferation of weapons of mass destruction, as
determined by the Foreign Minister or his delegate.

In addition, offshore applicants must satisfy Criterion 4004, relating to debts
to the Commonwealth.

13.4.4 National interest

Both the subclass 866 (Protection) and subclass 785 (Temporary Protection) visas
have a requirement that the Minister is satisfied that the grant of the visa is in the
national interest.83 The term ‘national interest’ is not defined in the legislation
and where it does appear, is a matter that is determined by the Minister’s satis-
faction. Some guidance might be found in policies about terrorism and criminal
deportation and in most cases, it is likely that an applicant whose stay in Australia
would not be in the national interest would fail the character requirements. Off-
shore visa grants are contingent on a requirement to the effect that permanent
settlement in Australia would not be contrary to the interests of Australia. For
the latter, PAM provides further guidance in stating:

Unless there is reason to think otherwise, officers may consider this criterion satisfied
without further enquiry. They may seek the views of the Head of Mission and Human-
itarian Entry Section, Refugee and Humanitarian Division, DIMA CO if the case gives
rise to concern that there may be adverse impact on bilateral relations.84

The term ‘national interest’ is not defined in the legislation.

82 As defined in s. 501(6) of the Act.
83 Schedule 2, subclauses 866.226 and785.227.
84 See, for instance, Migration Regulations 1994 Sch. 2 subclause 200.224(b).
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Convention grounds

14.1 Overview of Grounds

Article 1A(2) of the Refugee Convention defines a refugee in terms of the reasons
why a person fears being persecuted. A refugee must have a well-founded fear
of being persecuted ‘for reasons of race, religion, nationality, membership of a
particular social group, or political opinion’. After referring to Article 1 of the
Convention, Gummow J explained in Applicant A v MIEA:

[w]hilst as a matter of ordinary usage, a refugee might be one whose flight has been
from invasion, earthquake, flood, famine or pestilence, the definition is not concerned
with such persons. Accordingly, care is needed in resolving any apparent obscurity
in the text of the definition by seeing the definition as reflecting, in a broad sense,
humanitarian concerns for displaced persons.1

Kirby J commented in the same case that the drafters of the Convention would
not have included ‘categories of persecution’ in Article 1A(2) had they intended
refugees to be defined as people who feared persecution for any reason.2

In MIMA v Ibrahim, the High Court considered the meaning of ‘persecution’
in the context of the civil war that had prevailed in Somalia since 1991.3 In
his discussion of the scope and purpose of the Convention,4 Gummow J cited
observations made by Professor Hathaway on the restricted definition of ‘refugee’
contained in the Convention:

1 [1997] HCA 4 (24 February 1997).
2 ibid.
3 MIMA v Ibrahim [2000] HCA 55 (16 November 2000).
4 ibid., [139].
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This phraseology was clearly adequate to comprise the traditional preoccupations of
racial and religious minorities and would moreover bolster the condemnation of Soviet
bloc politics through international law in two ways. First, the persecution standard was a
known quantity, having already been employed to embrace Soviet bloc dissidents under
the [International Refugee Organization] regime. It was understood that the concept
of ‘fear of persecution’ was sufficiently open-ended to allow the West to continue to
admit ideological dissidents to international protection. Moreover, the new Refugee
Convention added significantly to the scope for ideologically influenced interpretations
by allowing each contracting state to make its own eligibility determinations. Thus,
for example, the United States and others have routinely assumed that all persons in
Communist states are by definition in fear of persecution.

Second, the precise formulation of the persecution standard meant that refugee law
could not readily be turned to the political advantage of the Soviet bloc. The refugee
definition embraces only persons who have been disfranchised by their state on the
basis of race, religion, nationality, membership of a particular social group, or political
opinion, areas where East Bloc practice has historically been problematic. . . . By man-
dating protection for those whose civil and political rights are jeopardized, without at
the same time protecting persons whose socioeconomic rights are at risk, the Conven-
tion continued the lopsided and politically biased human rights rationale for refugee
law of the immediate post-war years.

In sum, the first main feature of modern international refugee law is its rejection
of comprehensive humanitarian or human rights based assistance in favor of a more
narrowly conceived focus.5

And Hathaway’s view on the effect of the Protocol on that definition:

Although a Protocol was adopted in 1967 which updated the Convention by removing
the temporal and geographical limitations, the Protocol failed to review the substantive
content of the definitions it embraced. Specifically, even after the ‘universalization’
effected by the 1967 Protocol, only persons whose migration is prompted by a fear of
persecution in relation to civil and political rights come within the scope of Convention-
based refugee protection. This means that most Third World refugees remain de facto
excluded, as their flight is more often prompted by natural disaster, war, or broadly-
based political and economic turmoil than by ‘persecution,’ at least as that term is
understood in the European context.6

Section 91R(1)(a) of the Migration Act 1958 provides that Article 1A(2) of the
Convention does not apply in relation to persecution for one or more of the reasons
set out in that Article unless ‘that reason is the essential and significant reason,
or those reasons are the essential and significant reasons, for the persecution’.

The Commonwealth Government inserted section 91R into the Migration
Act 19587 in response to a ‘trend’ by Australian courts to interpret ‘persecu-
tion’ more widely than the government considered acceptable.8 Indeed, Senator

5 J C Hathaway, ‘A Reconsideration of the Underlying Premise of Refugee Law’, (1990) 31 Harvard Interna-
tional Law Journal 129 at 149–150 (citations omitted).
6 ibid., at 162 (citations omitted).
7 Migration Legislation Amendment Act (No. 6) 2001.
8 Revised Explanatory Memorandum, Migration Legislation Amendment Bill (No. 6) 2001 (Cth), para-
graph 19.
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Robert Hill stated during the second reading speech for the Migration Legislation
Amendment Bill (No. 6) 2001:

The legislation will also provide that to invoke protection the convention reason must
be the essential and significant reason for the persecution.

The convention was not designed to protect people who fear persecution for personal
reasons that have little or nothing to do with the convention – for example because they
have failed to pay their family’s debts.9

14.2 Race

The drafters of the Convention did not specifically define ‘race’, however the
historical context indicates that the drafters’ intent was to include those Jewish
victims of Nazism who had been persecuted because of their ethnicity, whether or
not they practised their religion. According to Hathaway, this historical rationale
is important because it legitimises the attribution of a broad social meaning to the
term ‘race’ which includes all persons of identifiable ethnicity.10 Grahl-Madsen
has observed that the term ‘race’ within the Convention includes not only persons
at risk by reason of their membership in a particular scientific category of race,
but also other groups such as gypsies whose physical or cultural distinctiveness
has caused them to suffer social prejudice.11

The UNHCR Handbook on the Procedures and Criteria for Determining Refugee
Status suggests that the term should be interpreted broadly:

Race, in the present connection, has to be understood in its widest sense to include all
kinds of ethnic groups that are referred to as ‘races’ in common usage. Frequently it
will also entail membership of a specific group of common descent forming a minority
within a larger population. Discrimination for reasons of race has found world-wide
condemnation as one of the most striking violations of human rights. Racial discrim-
ination, therefore, represents an important element in determining the existence of
persecution. . . . The mere fact of belonging to a certain racial group will not normally
be enough to substantiate a claim for refugee status. There may, however, be situations
where, due to particular circumstances affecting the group, such membership will be
a sufficient ground to fear persecution.12

A similarly broad view of race was taken by the Federal Court in Calado v
MIMA where Tamberlin J observed:13

9 Commonwealth, Second Reading Speech, Senate, 24 September 2001, 27603 (Minister for the Environment
and Heritage).
10 J C Hathaway, The Law of Refugee Status (1991), p. 141.
11 A Grahl-Madsen, The Status of Refugees in International Law (1966), pp. 217–218.
12 UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status (1992). Paragraphs 68–70.
This publication does not have an authoritative status at the domestic law level. However, the High Court of
Australia did indicate that it does serve as a practical guide for those making refugee determinations: Chan v
MIEA [1989] HCA 62 (9 December 1989), [20].
13 [1997] 1490 FCA (19 December 1997).
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When considering the meaning of the expression ‘race’ in a case such as the present, it is
appropriate to take into account the ‘popular’ understanding of the term which accords
importance to physical appearance, skin colour and ethnic origin. There can be no single
test for the meaning of the expression ‘race’ but the term connotes considerations such
as whether the individuals or the group regard themselves and are regarded by others in
the community as having a particular historical identity in terms of colour, and national
or ethnic origins. Another consideration is whether the characteristics of members of
the group are those with which a person is born and which he or she cannot change.
These questions are discussed by Brennan J in The Commonwealth v Tasmania (1983)
158 CLR 1 at 243–244. At the latter page his Honour said:

‘As the people of a group identify themselves and are identified by others as a race by
reference to their common history, religion, spiritual beliefs or culture as well as by reference
to their biological origins and physical similarities, an indication is given of the scope and
purpose of the power granted by par (xxvi). The kinds of benefits that laws might properly
confer upon people as members of a race are benefits which tend to protect or foster their
common intangible heritage or their common sense of identity. Their genetic inheritance is
fixed at birth; the historic, religious, spiritual and cultural heritage are acquired and are
susceptible to influences for which a law may provide. The advancement of the people of any
race in any of these aspects of their group life falls within the power.’

In that case his Honour was concerned with the meaning of the expression ‘race’ in
the Australian Constitution which in par (xxvi) confers power on the Commonwealth
parliament to make special laws for the people of any race. Of course, in interpreting
the conferral of a constitutional power it is appropriate that the term should be given
a liberal and practical interpretation. In my view, a similar approach should be taken
in considering the Convention in the present case. In the course of his discussion of
‘race’, Brennan J referred to UNESCO studies on race and racial discrimination which
indicate the difficulties of giving any precise definition to the term. The native language
of individuals, in my view, is clearly an important part of the cultural heritage and
group identification of that person. In the present case it is evident that the appropriate
language for consideration of the persecution question is the native language spoken
by the Bakongo.

Apart from the decision of Calado, the issue of race has not been the subject of
considered judicial interpretation by Australian courts. There are two reasons for
this. The first is that given the overlapping nature of the Convention grounds it
is rare, where race is an issue, that an applicant cannot squarely place his or her
claim within one of the other grounds, such as political opinion or particular
social group. As such, the occasion has not arisen where judicial consideration
of the scope of the term ‘race’ has been of practical importance.

Secondly (and related to the first reason), is that the term ‘race’ has been given
a broad meaning and hence it is often not difficult for applicants to base their
claim on this ground. However, to the extent that there is a convergence of views
regarding the parameters of the term, the following points emerge:

(i) Race typically focuses on immutable aspects of a person’s biological
makeup,14 which normally finds expression in their physical attributes,
such as skin colour, complexion and facial features (such as eye shape);

14 See Mandla v Dowell Lee [1983] 1 QB 1.
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(ii) Race does not only include immutable traits. It also includes people who
have a common descent. The common descent is often referable to other
attributes that constitute a Convention ground, such as nationality or
religion.

(iii) Race also extends to people who share cultural or spiritual traits or a lan-
guage which in the eyes of the group and others distinguish them from the
rest of the community. Thus, similarities forged on the basis of important
shared practices can constitute a race.

14.3 Nationality

The term ‘nationality’ was first introduced as a ground for persecution in the Con-
stitution of the International Refugee Organisation in 1946, and was thereafter
carried into the Convention definition as one of the grounds for persecution.15 In
Applicant A v MIEA,16 Gummow J described the background to its introduction:

The international instruments identified in par (1) of s A of the Convention
attempted to deal with particular hardships consequent upon the collapse of the Russian
and Ottoman Empires, and the advent of the Bolshevik and later the National Socialist
regimes. These regimes took measures to render stateless sections of their citizenry,
including persons abroad. The process became known as ‘Denationalisation’. Nation-
als whilst abroad were treated by customary international law as remaining under the
supremacy of their home state and in various municipal legal systems matters of per-
sonal status were governed by the law of nationality. The stateless refugee thus was left
in particularly difficult circumstances. . . .

Refugees might suffer hardships in their country of refuge even without loss of
their nationality of origin. They might have been denied in fact if not law (as the 1938
Convention postulated) the protection of the law of their country of nationality or
be unwilling for good reason to avail themselves of that protection. The international
instruments identified above were designed to protect these and stateless individuals
until a new nationality had been acquired, and to do so by providing a substitute at
least as to some aspects of civil status. Group rather than individual characteristics
determined membership of the class of refugees.17

The UNHCR Handbook on the Procedures and Criteria for Determining Refugee
Status favours a broad interpretation of the term:

The term ‘nationality’ in this context is not to be understood only as citizenship. It
refers also to membership of an ethnic or linguistic group and may occasionally over-
lap with the term ‘race’. Persecution for reasons of nationality may consist of adverse
attitudes and measures directed against a national (ethnic, linguistic) minority and in
certain circumstances the fact of belonging to such a minority may in itself give rise
to a well-founded fear of persecution. . . . The co-existence within the boundaries of a

15 T Musgrave, ‘Refugees’, in S Blay, R Piotrowicz & B M Tsamenyi (eds), Public International Law: An
Australian Perspective (1997), pp. 301, 308.
16 [1997] HCA 4 (24 February 1997).
17 ibid.
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State of two or more (ethnic, linguistic) groups may create situations of conflict and
also situations of persecution or danger of persecution. It may not always be easy to
distinguish between persecution for reasons of nationality and persecution for reason
of political opinion when a conflict between national groups is combined with polit-
ical movements, particularly where a political movement is identified with a specific
‘nationality’ . . . Whereas in most cases persecution for reason of nationality is feared by
persons belonging to a national minority, there have been many cases where a person
belonging to a majority group may fear persecution by a dominant minority.18

As is noted in the discussion regarding race, this ground often overlaps with race
ground. In Calado v MIMA Tamberlin J observed:19

The references in the definition of ‘refugee’ to race, religion, nationality and social
groups are not discrete, independent categories but rather they overlap. In some cir-
cumstances persons of the same race may also form an independent social community
or have the same nationality. A common language may be a feature of such communities
or groups. As Hathaway points out in The Law of Refugee Status, 1991 at pp. 144–145:

‘In addition to notions of formal nationality, it is generally suggested that nationality
encompasses linguistic groups and other culturally defined collectivities, thus overlap-
ping to a significant extent with the concept of race. Because many such groups share a
sense of political community distinct from that of the nation state, their claims to refugee
protection may reasonably be determined on the basis of nationality as well as on race.’

From the above, it is evident that as with race the nationality ground is poorly
defined. This lack of precision is explicable for the same reason as in the case
of race: it is rarely a practical issue in litigation; and decision makers assume
that it does not matter whether an applicant frames his or her application on the
ground of nationality or an overlapping Convention ground where either of them
will suffice as a Convention nexus. The lack of pragmatic controversy regarding
the race and nationality grounds has resulted in level of academic disinterest
regarding the precise meanings of both terms.

Germov and Motta suggest that race refers to immutable aspects of a person
such as their physical characteristics, whereas nationality should be preserved for
the description of ethnic and cultural groups with a common or shared identity,
perhaps through shared ancestry but often because of commonalities of cultural
practices and language. In support of this view, they note that the terms ‘national
origin’ (akin to citizenship) and nationality are not identical and refer to the
situation of Kurds who live in territory encompassed by the States of Iran, Iraq
and Turkey. They assert that even though Kurds do not have their nation, it is best
to regard the matters that unite them as equating with ‘nationality’.20

This issue has not been subject to considered analysis by an Australian Court
and hence there is considerable scope for debate concerning the meaning of the
respective terms. We suggest that although little of practical importance is likely to
turn on the scope of the respective terms, the view proposed by Germov and Motta

18 UNHCR, above n 12, paragraphs 74–76.
19 (1997) 1490 FCA (19 December 1997).
20 R Germov and F Motta, Refugee Law in Australia (2003), pp. 251–261.
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should be rejected. The term ‘nationality’ should be interpreted consistent with
its natural meaning as referring to the nation state to which a person belongs. A
person can, of course, in some cases have more than one nationality. It strains the
language, in our view, to assert that the nationality of a person can be described by
reference to a region which is not, and never has been, recognised as a nation state.
To this end, the Kurdish experience in fact supports this view. The commonality
forging the Kurds is a historical and loose blood relationship and shared cultural
practices and language. It is not the fact that they come from a territorial region
that sets them apart from other people.

In some circumstances, it is desirable to stretch or alter the natural meaning of
a term in order that the law can operate in a more favourable fashion. However,
this is not the situation in relation to this part of the Convention. If our approach
is adopted, the residual meaning that Germov and Motta would attribute to the
word ‘nationality’ is removed and fully transported to the term ‘race’, where it
more naturally sits. In addition, the interpretation that we are proposing sits more
comfortably with the, albeit, limited judicial authority that exists regarding the
definition of ‘race’.21

14.4 Religion

Religion has long been a major reason for persecution22 with the content of the
right to freedom of thought, conscience and religion, continues to be a subject
in many human rights inquiries.23 Despite the fact that the meaning of ‘religion’
has been explored by Australian courts, the term has not been precisely defined.
Nevertheless, it is clear that a religion is defined by its form – not substance.24

Thus, whether or not an ideology or movement refers to itself as a religion is not
the critical issue. Rather, the nature of the beliefs held by its adherents is the
main focus of the inquiry.

In Wang v MIMA,25 Merkel J stated that there are two central aspects of religion
for the purpose of the Convention: ‘the first is as a manifestation or practice of
personal faith or doctrine, and the second is the manifestation or practice of that
faith or doctrine in a like-minded community.’26

Because religion encompasses both beliefs that one may choose to hold and
behaviour that stems from those beliefs, religion as a Convention ground can

21 To this end we note that nationality has also been interpreted broadly, see Maria Macabenta v Minister of
State for Immigration & Multicultural Affairs [1998] 1643 FCA (18 December 1998).
22 T Musgrave, ‘Refugees’, in S Blay, R Piotrowicz & B M Tsamenyi (eds), Public International Law: An
Australian Perspective (1997), p. 301.
23 See, for example, Implementation of the Declaration on the Elimination of all Forms of Intolerance and
of Discrimination based on religion or belief. Reports of the Special Rapporteur of the Commission of Human
Rights on religions and intolerance: UN doc. E/CN.4/1993/62 (6 Jan 1993).
24 The definitions which have been advanced by the High Court of Australia are at best only partial
and instructive, as opposed to being definitive: see, for example, Church of New Faith v The Commissioner
of Pay Roll Tax (Victoria) [1983] HCA 40. For Federal Court discussion, see Wang v MIMA (2000) FCA 1599
(10 December 2000).
25 [2000] FCA 1599 (10 November 2000).
26 ibid. at [81].
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be seen to include two dimensions.27 The first is the protection of persons who
are at risk of being persecuted because they are identified as adherents of a
particular religion; the second is the protection of those who are at risk of perse-
cution because they engage in religious activities consistently with their religious
convictions.28

Persecution based on religion usually involves prohibitions or restrictions
against practising a religion and the imposition, or at least threat, of punish-
ment for breaching the ban or restriction.29 In addition, persecution for religion
also includes the infliction of serious harm because the applicant does not belong
to a certain religion or does not participate in activities or practices prescribed
by tenets of a religion, or where the applicant commits an act which offends the
religious convictions of others.30 In the latter case, it is clear that the driving
force for the persecution is religion. There is no meaningful difference between
whether it is the religion of the persecutor, or of the person being persecuted,
which is the catalyst for the serious harm.

The Convention speaks of a ‘well-founded fear of being persecuted for reasons of . . .
religion . . .’. In my opinion, if persons are persecuted because they do not hold religious
beliefs, that is as much persecution for reasons of religion as if somebody were perse-
cuting them for holding a positive religious belief. The Convention protects people in
relation to the subject matter of religious belief. It does not protect believers and leave
non-believers to the wolves.31

The fact that a law has a religious origin and imposes punishment on those
who do not obey the law does not necessarily entail that it is persecutory.
This is so even where there is a gross disproportion between the offence and
the penalty. Thus, a person who is sentenced to death for adultery under a
law of general application could not as (a general rule) claim persecution on
the basis of religion.32 By way of example, the issue of whether the enforce-
ment of a law of general application could constitute persecution for religious

27 A Grahl-Madsen, The Status of Refugees in International Law, 218; G Goodwin-Gill, in The Refugee in
International Law (1983), pp. 27–28; JC Hathaway, The Law of Refugee Status (Butterworths, Canada, 1991),
p. 146.
28 Hathaway, above n 10, p. 147. Note that the second proposition, regarding religious behaviour, is limited
by the International Covenant of Civil and Political Rights which states that religious freedom is ‘subject
only to such limitations as are prescribed by law and are necessary to protect public safety, order, heath, or
morals or the fundamental rights and freedoms of others’. This limitation has been interpreted broadly in
some instances and restrictively in others.
29 The UNHCR Handbook on Procedures and Criteria for Determining Refugee Status states at paragraph
71–73: ‘The Universal Declaration of Human Rights and the Human Rights Covenant proclaim the right to
freedom of thought, conscience and religion, which rights include the freedom of a person to change his
religion and his freedom to manifest it in public or private, in teaching, practice, worship and observance . . .
Persecution for ‘reasons of religion’ may assume various forms, eg. prohibition of membership of a religious
community, or worship in private or public, of religious instruction, or serious measures of discrimination
imposed upon persons because they practice their religion or belong to a particular religious community . .
. Mere membership of a particular religious community will normally not be enough to substantiate a claim
to refugee status. There may, however, be special circumstances where mere membership can be a sufficient
ground’.
30 Prashar v MIMA [2001] FCA 57; Cameirao v MIMA [2000] FCA 1319.
31 Prashar v MIMA [2001] FCA 57 (7 February 2001), [19].
32 For example, see MIMA v Darboy [1998] FCA 931; MMM v MIMA (1998) 170 ALR 1 and [1998] 1664 FCA;
Z v MIMA [1998] 1578 FCA.
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reasons was considered in the Full Federal Court case of Lama v MIMA.33

The applicant was a Buddhist and a national of Nepal who claimed to face per-
secution in the form of the enforcement of Nepalese criminal law against him,
and in the form of community violence), because he had killed a cow. The Full
Court agreed that a law motivated by a desire to preserve or promote Hindu
religious values was not, by itself, sufficient to establish that the applicant had a
well-founded fear of being persecuted for religious reasons; and that it was ‘well
open’ on the evidence before the Tribunal to find that the law against bovicide in
Nepal was not enforced in a discriminatory or selective manner.34

Further, as we discuss in more detail in chapter 15, it is not the case that States
are not permitted to impose any restrictions on religious practices. Restrictions
are permitted where the law has a legitimate objective and is appropriate and
adapted to meeting that objective. However, the mere fact that a law is of gen-
eral application does not mean that it is not persecutory. In Wang v MIMA,35

the Full Court of the Federal Court found that the RRT had been wrong to
find that the applicant did not have a well-founded fear of being persecuted for
religious reasons in the People’s Republic of China. The RRT accepted that the
applicant genuinely intended to practise as a Protestant Christian at an unreg-
istered church if he returned to China, and that he would be persecuted if he
did so. The RRT accepted the applicant’s evidence that he could not worship
faithfully in a registered Protestant Christian church, yet found that he would
not be deprived of religious freedom if he practised in a registered or official
church subject to some state controls. In relation to the question of whether the
enforcement of laws of general application can constitute persecution, Merkel
J explained:

While, generally, punishment for breach of a criminal law of general application will not
constitute persecution for a Convention reason, the proposition contended for by the
Minister that prosecution under generally applicable laws cannot amount to persecu-
tion for a Convention reason is erroneous. Before such a conclusion can be reached in a
particular case the circumstances of the individual concerned must be considered. That
consideration will usually occur in the context of an inquiry into the nature of the law,
the motives behind the law, whether the law is selectively or discriminatorily enforced
or impacts differently on different people. Further, where the punishment is dispro-
portionately severe, that can result in the enforcement of the law in that case being
persecutory for a Convention reason: see Namitabar v Canada (Minister of Employment
& Immigration) (1994) 2 Can. F.C. 42 and Fathi-Rad v. Canada (Secretary of State)
(1994) 77 F.T.R. 41.36

The following general observations emerge from the discussion of religion as a
Convention ground.

(i) The term ‘religion’ has not been exhaustively defined. However, it is clear
that the courts have interpreted the term broadly.

33 [1999] FCA 1620.
34 ibid., at [13–14]. For further discussion regarding the notion of a law of general enforcement, see
chapter 15.
35 [2000] FCA 1599 (10 November 2000).
36 ibid., at [63].
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(ii) Religion requires a belief that is at least partially dependent upon faith.
Thus, if the tenets held by an individual are all rationally verifiable those
tenets do not form the foundation for a religion.

(iii) There is no limitation regarding the core tenets of the faith. That is, there
is no restriction on the objects of the faith.

(iv) Whether or not a belief or practice constitutes a religion is determined by
objective criteria. The views of adherents concerning whether or not the
practice is a religion are important but not decisive of this issue.

(v) A system of ideas or beliefs in order to constitute a religion normally
requires adherents to follow particular forms of conduct. However, the
fact that an individual does not diligently follow the code of conduct does
not mean that he or she does not belong to the religion. The code of conduct
normally involves some degree of communal activity, normally prayer, but
this is not necessarily the case.

(vi) Persecution based on religion usually involves prohibitions or restrictions
against practising a religion and the imposition, or at least threat, of pun-
ishment for breaching the ban or restriction. To constitute persecution, the
restriction must constitute a meaningful fetter on the individual practising
his or her religion. Thus, a law restricting a person’s right to proselytise
may amount to persecution where this is one of the practices expected or
condoned by the religion.37

(vii) Persecution for religion also includes the infliction of serious harm because
the applicant does not belong to a certain religion, does not participate
in activities or practices prescribed by tenets of the religion, or where the
applicant commits an act which offends the religious convictions of others.

(viii) The fact that a law has a religious foundation and imposes punishment
on those who do not obey the law does not necessarily entail that it is
persecutory. As a general rule, a religion-based law of general application
is not persecutory as long as it is not enforced in a discriminatory manner
for a Convention reason.

14.5 Political opinion

Dissenting political opinion is the most documented form of persecution.38 As
with the other Convention grounds, the meaning and scope of ‘political opinion’ is
unclear. The Convention’s drafters noted that in addition to ‘diplomats thrown out
of office’ and persons ‘whose political party had been outlawed’, even ‘individuals
who fled from revolutions’ ought to be encompassed by this ground.39 That is,
protection on the basis of political opinion was to be extended not only to those

37 See further, Thalary v MIEA [1997] 201 FCA (4 April 1997), where the Court noted: ‘there is some basis
for the applicant’s claim that the tribunal erred in law in concluding that the practice of proselytising is not
relevant to her right to practise her religion.’
38 M Falcon, ‘Gender Based Persecution’ (2002) 21 Refugee Survey Quarterly 133.
39 UN Doc. E/AC.7/SR.172, August 122, 1950, at 18–23, and UN Doc E/AC.7/SR.173, August 12, 1950, at 5.



200 MIGRATION AND REFUGEE LAW

with identifiable political affiliations or roles, but also to other persons at risk
from political forces within their home community.40

So what is the meaning of ‘political opinion’? A useful starting point for exam-
ining its meaning is the discussion in the UNHCR’s Handbook on Procedures and
Criteria for Determining Refugee Status, excerpts of which have been cited with
approval by Australian courts. For example, in Tharmalingan v MIEA, Lindgren J
noted:

In Welivita v Minister for Immigration and Ethnic Affairs, 18 November 1996, I set out (at
24–25), with approval, the following paragraphs from the Handbook on Procedures and
Criteria for Determining Refugee Status Under the 1951 Convention and the 1967 Protocol
Relating to the Status of Refugees (Geneva, January 1992):

84. Where a person is subject to prosecution or punishment for a political offence, a
distinction may have to be drawn according to whether the prosecution is for political
opinion or for politically-motivated acts. If the prosecution pertains to a punishable act
committed out of political motives, and if the anticipated punishment is in conformity
with the general law of the country concerned, fear of such prosecution will not in itself
make the applicant a refugee.

85. Whether a political offender can also be considered a refugee will depend upon
various other factors. Prosecution for an offence may, depending upon the circumstances,
be a pretext for punishing the offender for his political opinions or the expression thereof.
Again, there may be reason to believe that a political offender would be exposed to
excessive or arbitrary punishment for the alleged offence. Such excessive or arbitrary
punishment will amount to persecution.

86. In determining whether a political offender can be considered a refugee, regard
should also be had to the following elements: personality of the applicant, his political
opinion, the motive behind the act, the nature of the act committed, the nature of the
prosecution and its motives; finally, also, the nature of the law on which the prosecution is
based. These elements may go to show that the person concerned has a fear of persecution
and not merely a fear of prosecution and punishment – within the law – for an act
committed by him.41

We now examine some of the main issues which have emerged in relation to this
ground.

14.5.1 Political opinion generally interpreted broadly

The Convention’s drafters adopted a liberal view of the notion of persecu-
tion based on ‘political opinion’.42 Guy Goodwin-Gill stated that the expression
‘political opinion’:

Should be understood in the broad sense to incorporate, within substantive limitations
now developing generally in the field of human rights, any opinion or any matter in
which the machinery of State, government and policy may be engaged.43

40 Hathaway, above n 5, p. 149.
41 [1998] 537 FCA (19 May 1998).
42 Hathaway, above n 10, p. 149. Hathaway contends that most of the contemporary Canadian jurisprudence
reflects this historical conceptualisation.
43 Goodwin-Gill, above n 24, p. 50. This quote was referred to in the Canadian case of Canada (Attorney-
General) v Ward [1993] 2 SCR 689 and in the Australian case Saliba v MIMA (1998) 89 FCR 38 at 49; [1998]
1461 FCA.
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The view that ‘political opinion’ be interpreted broadly is reflected in Australian
case-law. The relevant authorities and principles are summarised in the following
passage from Applicant N403 of 2000 v MIMA:

The Court has not embarked upon an attempt to define, in a comprehensive way,
precisely what political opinion may be. In MIMA v Y (unreported, FCA 15 May 1998),
Davies J said that in the context of the Convention, an opinion could be a political
opinion:

If it were such as to indicate that its holder, the claimant for refugee status, held views
which were contrary to the interests of the State, including the authorities of the State. A
person may be regarded as an enemy of the State by virtue of holding and propounding
views which are contrary to the views of the State or its Government, or which are
antithetic to the Government and the instruments which enforce the power of the State,
such as the Armed Forces, Security Forces, and Police Forces or which express opposition
to matters such as the structure of the State or the territory occupied by it and like
matters.

His Honour’s views were approved by a full Court of this Court in V v Minister for
Immigration and Ethnic Affairs (1999) 92 FCR 355, subject, perhaps, to the implicit
suggestion in them that the view had to be one that had actually been publicly expressed.
Wilcox J said at para 16:

‘As I understand Davies J, as a matter of law it is enough that a person holds (or is
believed to hold) views antithetic to instruments of government and is persecuted for
that reasons. It is not necessary that the person be a member of a political party or other
public organisation or that the person’s opposition to the instruments of government be a
matter of public knowledge. Of course, the higher the person’s political profile, the easier
it may be to persuade a tribunal of fact that the person has been persecuted on account
of political opinion, rather than for some other reason; but that is a matter going to proof
of the facts, not a matter of law.’

In the same case I said at para 33:
‘It is not necessary in this case to attempt a comprehensive definition of what constitutes
“political opinion” within the meaning of the Convention. It clearly is not limited to party
politics in the sense that expression is understood in a parliamentary democracy. It is
probably narrower than the usage of the word in connection with the science of politics,
where it may extend to almost every aspect of society. It suffices here to say that the holding
of an opinion inconsistent with that held by the government of a country explicitly by
reference to views contained in a political platform or implicitly by acts . . . With respect, I
agree with the view expressed by Davies J in Minister for Immigration and Ethnic Affairs v
Y . . . that views antithetical to instrumentalities of government such as the Armed Forces,
security institutions and the police can constitute political opinions for the purposes
of the Convention. Whether they do so will depend upon the facts of the particular
case.’44

14.5.2 Political opinion must be known or imputed
by the persecutor

It is axiomatic that persons claiming refugee status on the basis of political opin-
ion believe that persons targeting them for that reason have at least imputed

44 [2000] FCA 1088 (23 August 2000), [21]–[22].
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to them an opposing or inconsistent political opinion. In NAEU v MIMA,45

Madgwick J stated:

In my opinion, it is not sufficient, as submitted by counsel for the appellant, that the
appellant need only establish that there was a fear of harm and a Convention reason
(in this case, his political opinion) for that harm to qualify for protection under the Con-
vention. The appellant was also required to establish that his persecutors had actual or
imputed knowledge of his political opinion and would exact punishment at least partly
because of that political opinion. In Minister for Immigration & Ethnic Affairs v Guo
(1997) 191 CLR 559, a case involving a fear of persecution because of the respondent’s
membership to a particular social group of Chinese citizens who opposed the govern-
ment’s ‘one child policy’, the following comments were made by Brennan CJ, Dawson,
Toohey, Gaudron, McHugh and Gummow JJ (at 570–71):

‘An applicant for refugee status who has established a fear of persecution must also show
that the persecution which he or she fears is for one of the reasons enumerated in Art 1A(2) of
the Convention. The first respondents claimed before the Tribunal that they feared persecution
in the form of punishment for contravening the PRC government’s “one child policy” and for
their illegal departures and that such persecution would be inflicted for the Convention reason
of “political opinion” and/or “membership of a particular social group” ’
For the purposes of the Convention, a political opinion need not be an opinion that

is actually held by the refugee. It is sufficient for those purposes that such an opinion
is imputed to him or her by the persecutor. In Chan Gaudron J said:

‘persecution may as equally be constituted by the infliction of harm on the basis of
perceived political belief as of actual belief.’

In the same case, McHugh J said that:
‘It is irrelevant that the appellant may not have held the opinions attributed to him.

What matters is that the authorities identified [Mr Chan] with those opinions and,
in consequence, restricted his liberty for a long and indeterminate period.’ (emphasis
added)46

Thus, an imputed political opinion will suffice to invoke this ground. This often
has more to do with perceptions than reality. In most cases there will be no
direct evidence regarding the perceptions of the persecutors, given that they
invariably do not give evidence in relation to refugee matters. Accordingly, it
is often difficult for decision-makers to assess the validity of claims based on
imputed political opinion. Nevertheless, in these circumstances decision-makers
can assess ‘independent evidence’ such as whether there are instances of such
persecution described in human rights reports concerning an applicant’s home
country; and may well pay particular attention to the detail, consistency and
plausibility of an applicant’s evidence in support of a protection visa application.
It will often be the case that, unless the applicant adduces evidence that his or
her persecutors have communicated to him or her that they believe he or she has
a particular political opinion, such a claim will be rejected. Evidence from the
applicant that his or her persecutors communicated to a friend or family member
that he was being targeted for political reasons will often be unpersuasive. Thus,

45 [2002] FCAFC 259 (24 October 2003).
46 ibid., at [14].
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in the context of imputed political claims, an applicant’s response to the question
‘How do you know that you are being targeted?’ can be of great significance.

If the political opinion is not known by the authorities at the time a person
flees his or her country, yet could be known by the authorities in the reason-
ably foreseeable future, it is possible that an applicant will be found to be a
refugee.47

14.5.3 Political opinion need not be expressed

Political opinions need not necessarily be expressed. The Convention refers to
‘political opinion’, not ‘political activity or involvement’. Hence, an applicant does
not need to have acted upon his or her beliefs prior to departure from the country
of origin.48 As noted in the Canadian decision of Juan Alejandro Araya Heredio:

The Convention speaks not of political activities but of political opinions. Opinions are
often, but not necessarily, expressed in action, and history has taught us that some
political regimes . . . persist in pursuing some of their national simply because the latter
supported a former regime or collaborated with it, or simply because they oppose or,
owing to their former loyalties, constitute a challenge to the authority now in power.49

There are various reasons for which a refugee applicant may not express his or
her political opinion. For example, it may have been practically impossible to
express a dissenting political opinion while in the home state.50 Alternatively, a
person may not have held the opinion at the time of departure.

14.5.4 What if the applicant can avoid coming to notice
of authorities?

Human rights instruments such as the Universal Declaration of Human Rights
enshrine the right of all people to freedom of political expression and opinion.51

Do the provisions for political rights in such instruments render it inappropriate
for a decision-maker to downgrade the risk that an applicant will be persecuted for
reasons of political opinion on the basis that the applicant could avoid detection,
and hence persecution, by keeping a low profile or ‘keeping quiet’? After all, if the
right to a political opinion is a core human right,52 then arguably a person should
be free to fully express it. Nevertheless, it seems that freedom to hold or express
a political opinion is not a freedom that has been respected or fully appreciated
in some refugee status decisions.53 For example, in the Canadian case of Marina

47 See Chapter 16.
48 Hathaway, above n 5, p. 149.
49 Immigration Appeal Board Decision 76–1127, January 6, 1977. Cited in Hathaway, ibid. This principle has
been endorsed in Australian cases, see V v MIMA [1999] FCA 428 (14 April 1994).
50 Hathaway, above n 5, p. 149.
51 Adapted and proclaimed by General Assembly resolution 217A (III) on 10 December 1948.
52 As asserted by Hathaway, above n 5, p. 150.
53 For example, the Canadian case of Wai Che Lee, Immigration Appeal Board Decision V87–6512X.
21 December 1987.
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Galvis de Cardona,54 the Immigration Appeal Board dismissed the claim of a
Colombian student, noting that her participation in a peaceful protest march was
an ‘imprudent action taken knowingly and deliberately’. Similarly, in Mauricio
Esteban Lemoine Guajardo v Minister of Employment and Immigration,55 the Cana-
dian Federal Court of Appeal suggested that voluntary self-identification as a
Socialist would in some sense undercut the case of the Chilean applicant. Hath-
away has argued that this reasoning is at odds with the human rights context
in which refugee law was established, and is inexplicably unsympathetic to per-
sons who demonstrate the courage to challenge the conformism of authoritarian
states. Others have argued along the same lines as Hathaway, including Grahl-
Madsen who noted:

In view of the fact that the first paragraph of the Preamble to the Refugee Conven-
tion contains a direct reference to the Universal Declaration and the principle which
thereby has been affirmed, ‘that human beings shall enjoy fundamental rights and
freedoms without discrimination’, it seems reasonable to infer that a person may
justly fear persecution ‘for reason of political opinion’ in the sense of the Refugee
Convention if he is threatened with measures of a persecutory nature because of
his exercise or of his insistence on certain of the ‘rights’ laid down in the Universal
Declaration.56

As one of us has previously noted, it is contradictory to claim both that one has

a right and that disadvantages can flow from its exercise.57 This follows from
fundamental aspects of the nature of rights. Having an advantage is obviously
not sufficient to have a right, but it is a necessary aspect of a right. It follows that
it is inconsistent to assert that a right does not involve an advantage. The High
Court has in other contexts accepted this point. In the case of Petty and Maiden
v The Queen, which concerned the scope of the pre-trial right of silence, it was
stated:

An incident of that right of silence is that no adverse inference can be drawn against an
accused person by reason of his or her failure to answer questions or provide informa-
tion. To draw such an adverse inference would be to erode the right of silence or to render
it valueless.58 (emphasis added)

A decision-maker’s refusal to accept that an asylum seeker has an unqualified
right to express his or her political opinion may be explained by an underlying
ambivalence by the decision-maker about the proposition that a person’s capacity
to express his or her political view is in fact a ‘right’, as opposed to, say, a privilege.
Moreover, it is perhaps explained by the fact that no right is absolute. All rights at
some point yield to the weight of other interests, particularly the common good.
As is noted in chapter 18, the nature, scope, and existence of rights are much in

54 Immigration Appeal Board Decision 77-1120, 2 August 1979, cited in Hathaway above n 10.
55 Federal Court of Appeal Decision A-6243-30, 2 April 1981, at 2, cited in Hathaway, above n 10, p. 151.
56 A Grahl-Madsen, The Status of Refugees in International Law (1966), 227.
57 See M Bagaric, ‘The Diminishing Right of Silence’ (1997) 19 Sydney Law Review 266.
58 [1991] HCA 35 at [2] per Mason CJ, Deane, Toohey and McHugh JJ.
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dispute. And merely labelling something a right is hardly probative of that fact.59

At the same time, the approach taken in relation to political rights in the above
cases suggests that the concept of personal responsibility cannot be totally
ignored.60

In the recent High Court case of Appellant S395/2002 v MIMA,61 Gleeson CJ
observed:

[P]ersecution does not cease to be persecution for the purpose of the Convention
because those persecuted can eliminate the harm by taking avoiding action within
the country of nationality. The Convention would give no protection from persecution
for reasons of religion or political opinion if it was a condition of protection that the per-
son affected must take steps – reasonable or otherwise – to avoid offending the wishes
of the persecutors. Nor would it give protection to membership of many a ‘particular
social group’ if it were a condition of protection that its members hide their membership
or modify some attribute or characteristic of the group to avoid persecution. Similarly,
it would often fail to give protection to people who are persecuted for reasons of race
or nationality if it was a condition of protection that they should take steps to conceal
their race or nationality.62

This observation was made in the context of a homosexual who could have
avoided persecution by being discreet in relation to his sexual preferences and
behaviour. A potential point of difference between such a case and a case involv-
ing ‘discretion’ in relation to political opinion is that one’s sexual orientation is a
far more defining aspect of one’s personhood and more difficult to suppress than
one’s political sentiment. The High Court is yet to decide a case where a political
asylum-seeker has been refused refugee status on the basis that he or she can
act to avoid political persecution in his or her home country by keeping a low
profile.

14.5.5 Forms of political opinion

In Applicant A v MIEA, Gummow J stated that: ‘Political opinions . . . may be
diverse, imprecise, and even idiosyncratic’.63 However, there are limits to the
sort of behaviour that can be tolerated on the basis of the right to express one’s
political opinion. In Applicant A, McHugh J noted:

Punishment for expressing ordinary political opinions or being a member of a political
association or trade union is prima facie persecution for a Convention reason. Never-
theless, governments cannot be expected to tolerate political opinion or conduct that
calls for their violent overthrow. Punishment for expressing such opinions is unlikely to
amount to persecution. Nevertheless, even in these cases, punishment of the holders of
the opinions may amount to persecution. It will certainly do so when the government
in question is so repressive that, by the standards of the civilised world, it has so little

59 M Bagaric, The Diminishing Rights of Silence (1997) 19 Sydney Law Review, 266.
60 See further, chapter 15.
61 [2003] HCA 71.
62 ibid., at [40]. See also Gummow and Hayne JJ at [80].
63 [1997] HCA 4.
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legitimacy that its overthrow even by violent means is justified. One who fled from
the regime of Hitler or Pol Pot could not be denied the status of refugee even if his or
her only claim to that status relied on a fear or persecution for advocating the violent
overthrow of that regime.64

Thus, it is important to note that the political opinion ground is not so open-
ended that every action that potentially has a political dimension can enliven
this ground. The case of Ye Hong involved an applicant who was opposed to the
‘one-child policy’ of the Chinese government. Tamberlin J stated:

In the present case I have considerable doubt as to whether expressions of strong objec-
tion to the one-child policy can be properly described as an expression of ‘a political
opinion’. It is not an expression of a political view or position in the sense of an opinion
promoted by a political group or party wishing to displace or oppose the present gov-
ernment. The objection in the present case has the character of a personal viewpoint on
what is essentially a matter of conscience as to the controversial way in which the gov-
ernment seeks to implement its birth control program. While the strongly held objection
on the part of the applicant is, in a sense, in opposition to ‘a policy’ of the government, the
opposition is really based upon personal, humanitarian and compassionate grounds.
It is essentially a disagreement on the means adopted by the government to achieve
what is considered by the government to be a desirable end to alleviate problems such
as starvation, illiteracy and illness arising from overpopulation.65

It can be argued that disobedience or non-observance of any law involves a polit-
ical statement or opinion. However, not every act of civil disobedience evinces,
or will be imputed to evince, an adverse sentiment regarding the rulers of the
country or a display of political opposition. An action that violates the law of a
state will constitute an expression of political opinion only where by its nature it
strikes (or is perceived to strike) at a central tenet of the government’s ideology.
A self-serving refusal or inability to abide by a law is often just that, and lacks the
political connotation to enliven this ground.

14.6 Particular social group

14.6.1 Formal test

Particular social group ground is the most nebulous Convention ground. The
leading authority on the definition of particular social group is Applicant A v
MIEA.66 In order to constitute a particular social group, there must be a collection
of persons who share a certain characteristic or element that unites them and
enables them to be set apart from society at large. Not only must such persons
exhibit some common element; the element must unite them, making those who
share it a cognisable group within their society. Dawson J in Applicant A stated:

64 ibid.
65 Ye Hong v MIMA [1998] 1356 FCA (2 October 1998).
66 [1997] HCA 4 (24 February 1997).
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The adjoining of ‘social’ to ‘group’ suggests that the collection of persons must be of a
social character, that is to say, the collection must be cognisable as a group in society
such that its members share something which unites them and sets them apart from
society at large. The word ‘particular’ in the definition merely indicates that there must
be an identifiable social group such that a group can be pointed to as a particular social
group. A particular social group, therefore, is a collection of persons who share a certain
characteristic or element which unites them and enables them to be set apart from society
at large. That is to say, not only must such persons exhibit some common element; the
element must unite them, making those who share it a cognisable group within their
society.67

McHugh J in the same case stated:

The use of [the term ‘membership’] in conjunction with ‘particular social group’
connotes persons who are defined as a distinct social group by reason of some char-
acteristic, attribute, activity, belief, interest or goal that unites them. If the group is
perceived by people in the relevant country as a particular social group, it will usually
but not always be the case that they are members of such a group. Without some form
of internal linking or unity of characteristics, attributes, activities, beliefs, interests or
goals, however, it is unlikely that a collection of individuals will or can be perceived as
being a particular social group. Those indiscriminately killed or robbed by guerillas,
for example, are not a particular social group. (emphasis added)68

The meaning of the expression ‘particular social group’ was most recently con-
sidered by the High Court in Applicant S.69 In a joint judgment, Gleeson CJ,
Gummow and Kirby JJ summarised the steps involved in determining whether a
group falls within the Convention definition of particular social group as follows:

• Firstly, the group must be identifiable by a characteristic or attribute common to all
members of the group.

• Secondly, the characteristic or attribute common to all members of the group cannot
be the shared fear of persecution. This matter was also discussed by Dawson J in
Applicant A v MIEA:

There is more than a hint of circularity in the view that a number of persons may be
held to fear persecution by reason of membership of a particular social group where
what is said to unite those persons into a particular social group is their common fear
of persecution. A group thus defined does not have anything in common save fear of
persecution, and allowing such a group to constitute a particular social group for the
purposes of the Convention ‘completely reverses the statutory definition of Conven-
tion refugee in issue (wherein persecution must be driven by one of the enumerated
grounds and not vice versa)’. That approach would ignore what Burchett J in Ram
v Minister for Immigration called the ‘common thread’ which links the expressions
‘persecuted’, ‘for reasons of’, and ‘membership of a particular social group’, namely: a
motivation which is implicit in the very idea of persecution, is expressed in the phrase
‘for reasons of ’, and fastens upon the victim’s membership of a particular social group.
He is persecuted because he belongs to that group.70

67 ibid.
68 ibid.
69 [2004] HCA 25 (27 May 2004).
70 Applicant A v MIMA [1997] HCA 4 (24 February 1997).
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• Thirdly, the possession of that characteristic or attribute must distinguish the group
from society at large.

McHugh J’s summary of the issue in Applicant S71 is in similar terms:

To qualify as a particular social group, it is enough that objectively there is an identifiable
group of persons with a social presence in a country, set apart from other members of
that society, and united by a common characteristic, attribute, activity, belief, interest,
goal, aim or principle.

It is important to note that it is not necessary that persecutors actually perceive
the group as constituting a particular social group. It is enough that the per-
secutor or persecutors single out an individual for being a member of a class
whose members possess a ‘uniting’ feature or attribute, and the persons in that
class are cognisable objectively as a particular social group. Furthermore, the
joint judgment by Gleeson CJ, Gummow and Kirby JJ in Applicant S makes it
clear that there is no requirement of recognition or perception by the relevant
society that the collection of individuals comprises a particular social group.72

Nonetheless, their Honours also make it clear that perceptions held by the com-
munity may amount to evidence that a social group is a cognisable group within
the community.73

The importance of the role of perceptions by the community of particular
social groups is discussed by Burchett J in Ram v MIEA:

A social group may be identified, in a particular case, by the perceptions of its persecu-
tors rather than by the reality. The words ‘persecuted for reasons of ’ look to their motives
and attitudes, and a victim may be persecuted for reasons of race or social group, to
which they think he belongs, even if in truth they are mistaken. Hitler’s ghastly views
about race, for instance, led to persons being classified as Jewish who had appropri-
ately regarded themselves as German; the perception of the authorities was then the
important reality which determined their fate.74

While this will ordinarily be a sufficient condition to constitute a particular social
group, it is not a necessary or essential condition. A particular social group may
exist although it is not recognised or perceived as such by the society in which it
exists. Communities may deny the existence of particular social groups because
the common attribute shared by its members offends religious or cultural beliefs
held by a majority of the community. Or, as explained by McHugh J in Appli-
cant S, the society may perceive its members as aberrant individuals without,
however, perceiving these individuals as constituting a particular social group.75

Nevertheless, those living outside that society may easily recognise the individu-
als concerned as comprising a particular social group. As McHugh J pointed out
in Applicant S, such cases are likely to be rare.

71 [2004] HCA 25 (27 May 2004).
72 ibid., at [27].
73 ibid.
74 No SG 17 of 1995 FED No. 433/95 Immigration (1995) 130 ALR 314 [11].
75 HCA 25 (27 May 2004), [68].
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To the extent that such cases do exist, cultural, social, religious and legal
norms pointing to the existence of a particular social group may be ascertained
objectively. For example, ‘country information’ gathered by international bodies
and nations other than an applicant’s country of nationality may contain opinions
held by those bodies or the governments of those nations. From such information
it is possible to draw conclusions as to whether a group is cognisable within the
community.

14.6.2 Difficulties in practical application of the test76

14.6.2.1 Infinite number of personal traits

The formal test for particular social group has been clearly articulated by the High
Court. However, many of the terms used in the test are, necessarily, imprecise
and the factual exercise involved in the process of identifying a particular social
group is often complex. More particularly, applying the test is difficult for several
other reasons. The first relates to the formless and indistinct nature of the central
concept in the definition: a group. There are an infinite number of traits by which
a person or a group may be described and there are an infinite number of groups
to which each person belongs. These descriptions can themselves be broken down
into any number of sub-groups. Thus, people can be described by their intrinsic
traits, such as their sex, IQ score, (natural) hair colour or height. People can also
be described by their social antecedents such as the school they attended, their
marital status, the football team they support and their occupation. They can
also be described by reference to considerations such as their past behaviour,
including criminal history. There is, of course, some overlap between these sub-
groups. Given the complexity of the human condition there is no objectively
correct method of identifying the relevant characteristics of a person for the
purpose of designating to which group they belong.

The exercise is made all the more complex by the fact that there is no objec-
tively correct universal methodology for describing groups of people as perceived
in a society. Thus, using the facts from MIMA v Khawar77 a group to which a per-
son belongs can be described as (i) women; (ii) women living in country X;
(iii) women living in a certain region in country X; (iv) poor married women in
country X; (v) married women in country X with no children; (vi) married women
living in a household without a male blood relation; or (vii) married women liv-
ing in a household which did not include a male blood relation to whom the
women might look to for protection against violence by other members of the
household. The list obviously does not end there. It could be married women
living in a house that is more than 100 metres from the nearest police station or
married women who live in a household without a telephone. There is literally

76 The discussion below relating to particular social groups is derived from RRT reference: VO3/16412
(6 July 2004).
77 [2002] HCA 14 (11 April 2002).
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no end to the number of different group classifications that can be articulated in
relation to each person.

14.6.2.2 Group description is context sensitive

Moreover, in defining groups there is no objectively correct level of generality
regarding the description that is employed. This stems from the meaning of a
group as simply being a number of persons or things that have some common
feature and hence are related in some way. Broad groups include descriptions
such as women or human beings; a narrow group, for example, consists of people
present in a certain household at a given time. Ultimately, the level of generality
that is employed is always context sensitive – it depends on the purpose for which
the group classification is being made. People wishing to sell football jumpers
would be best to identify the group as supporters of the teams whose jumpers they
are selling; people wishing to predict the result of the next election would be best
placed to identify the group as all eligible voters; police wishing to find the culprit
of a crime would be best placed to identify the relevant group as people who were
at the location of the crime at the time it happened; a bar tender wishing to know
who to serve next should look to the group of people standing at the bar. Thus,
group selection is always influenced by the purpose behind the selection of the
group and in this way some degree of objectivity is brought into the process of
group identification.

However, given the inherently broad nature of the cognisable social group test
there is no firm point of reference against which group size and structure can be
defined. There are no human traits that are necessarily ruled in or excluded on the
basis of the current test. Not surprisingly then, refugee applicants often, without
any hint of logical incongruity, define themselves as belonging to a myriad of
particular social groups.

14.6.2.3 Persecution and group selection

In the context of refugee law, one obvious method by which group classifica-
tion could have been constrained and circumscribed is by focusing on the con-
cept of persecution. Thus, it could be asserted that a particular social group is
one whose members are persecuted. However, as noted above, the High Court
has decisively rejected this approach. An approach that adopts fear of perse-
cution as the touchstone of defining a particular social group would, appar-
ently, be inconsistent with the definition of a refugee in the Convention that
prescribes that a person must be persecuted by reason of membership of particu-
lar social group. It has been held that the fact of persecution cannot also define the
group.

Nevertheless, the fact that a group is persecuted can provide evidence that
the group is in fact a genuine particular social group. However, as a general
rule, in order for the group to be a particular social group it must be identifi-
able as a group before the onset of the persecution. Alternatively, if persecution
defines the group, it will normally take a considerable period of time before it is
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recognisable as a distinct social group. This then invites consideration of how else
a group can be identified in practice. It is necessary to undertake this exercise
to avoid charges being made that decision makers engage in ‘toss of the coin’
justice.

14.6.2.4 The history of drafting the Convention is not a useful guide to
identifying a particular social group

The process of obtaining practical guidance concerning the meaning of a par-
ticular social group is not assisted by the history surrounding the inclusion of
particular social group as a Convention ground. The Convention debates reveal
that there is no relevant history to the concept. There is no rational explana-
tion for the inclusion of the phrase. It is ‘a throw-away line’, included at the
request of the Swedish representative at the Conference of Plenipotentiaries held
at Geneva 2–25 July 1951 who noted that, in addition to the Convention grounds,
there were still people who feared persecution because of their membership of a
‘particular social group’.78 Thus, it seems that this Convention ground was
added in recognition of the finite and distinct protection offered by the other
Convention grounds. Considering these circumstances, it is not surprising that
courts around the world have failed to settle on a consistent interpretation of the
phrase that is capable of providing meaningful guidance to refugee status decision
makers.

14.6.2.5 In principle guidance can be sought from the humanitarian
underpinning of the Convention

While nothing of substance can be gleaned from the history of the drafting of
the Convention to shed light on the meaning of the particular social group, some
guidance can be obtained from the overall purpose of the Convention.

As is noted in chapter 18, at its broadest, the purpose of the Convention is to
enable blameless people who fear serious harm in one nation to gain protection
in another nation. The Convention thus has a humanitarian purpose. Refugee
law is one of the few areas of international law where the needs of the individual
trump the needs of sovereign states.

However, the protection offered by the Convention is limited in nature. To
this end, the two main touchstones are the concept of persecution and the Con-
vention grounds. As a matter of principle, as is discussed in chapter 18, it is a
curious aspect of the definition of a refugee in Article 1A(2) of the Convention
that people who fear being killed or tortured in their state of origin through no
fault of their own will only be granted asylum if their fear relates to one of the
five stipulated grounds. This undercuts the humanitarian underpinning of the
Convention. People are no less dead if they are shot because of a domestic feud
or a civil war, than if they are shot for supporting the ‘wrong’ political party.

78 A Helton, ‘Persecution on Account of Membership of a Particular Social Group as a Basis for Refugee
Status’ (1983) 15 Columbia Law Review 39.
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In this manner, as a matter of principle, the Convention grounds are arbitrary
and hence potentially operate in a discriminatory fashion against people who
fear serious harm for non-Convention reasons. There is no relevant (logical or
normative) basis for giving preferential treatment to a person who is persecuted
because of his or her political or religious beliefs as opposed to, say, his or her
economic, social or sporting convictions. The level of pain is the same; the conduct
is equally egregious – directly harming an innocent person is always repugnant.
To this end, it is especially unsatisfactory that an individual’s eligibility for refugee
status should be contingent upon such a ‘fine’ consideration as whether there are
a sufficient number of other similarly placed people being mistreated. When it
comes to being eligible for compassion, there does not seem to be anything special
about belonging to a (particular social) group. If anything, the converse is often
true – (social) isolation can of itself be a cause of distress.

The explanation for this curious state of affairs is that the grounds were
not selected by reference to some overarching normative theory, but merely
because they aligned with the strategic interests and political realities of the
Western World at the time the Convention was drafted and settled. As is noted in
chapters 12 and 18, the Convention was entered into largely to assist European
refugees, and to serve Western political and economic needs.

14.6.2.6 A humanitarian approach supports an expansive definition
of ‘particular social group’

A commitment to eradicating or at least reducing the arbitrary nature of the assis-
tance offered by the Convention and remaining true to the overarching underpin-
ning of refugee law would require an expansive interpretation of the Convention
grounds. To this end, the ground that has the greatest inclusive scope is particular
social group. This is because the phrase does not have a settled linguistic meaning
and, consistent with the little background that there is in relation to its history,
it is apparent that it was inserted to cover cases where people were persecuted
for reasons not covered by the other grounds. It has even been suggested that
particular social group should be extended to include not only women, but also
men, that is, the whole human species.

It is unlikely that a court in any jurisdiction would expressly come to this
conclusion. However, it may well be the case that it is possible for this result to
be achieved indirectly. In Australia and the United Kingdom79 it has been held
that women in some countries constitute a particular social group. Groups can
be formed by the fact that its members either share a trait or lack a trait. Thus,
a group can be defined by exclusion on the basis that its members lack a certain
trait or quality. It arguably follows that men can also constitute a particular social
group by a process of exclusion from the group constituted by women.

79 See MIMA v Khawar [2002] HCA 14 and the House of Lords decision in Islam (A.P.) v. Secretary of State
for the Home Department, Regina v. Immigration Appeal Tribunal and Another Ex Parte Shah (A.P.) (Conjoined
Appeals, 25 March 1999).
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14.6.2.7 Gaining insight into application by looking at previous paradigm
examples of limited utility

In order to provide guidance regarding how to recognise a particular social group,
certain ‘paradigm’ examples have been cited by the courts. These include Jews
in Nazi Germany;80 men, women and children who were guillotined during the
French Revolution because they belonged to a class seen as ‘dangerous to the
emerging democratic state’;81 people who had a capacity to influence public
opinion (such as teachers and doctors) in Cambodia under Pol Pot; homosex-
uals; and Kulaks (affluent Russian peasants) who were persecuted by Stalin.82

However, it is not clear that these examples actually provide practical guidance.
All of these groups were in fact persecuted; and it is a relatively straightforward
matter – after the fact – to identify them as a particular social group. The exam-
ples raise the question of whether Kulaks in Russia and doctors and teachers
in Cambodia, and so on, belonged to particular social groups before a change
in government policy determined that such groups should be persecuted. If the
answer is yes, then what is it exactly about such groups that marked them out as
particular social groups?

14.6.2.8 Matters that assist in identifying a particular social group

There is no clear answer to this. In the normal scheme of events it is atypical
for societies (or outsiders looking into a society) to view a single trait (or even
a collection of traits) to be so defining of an individual that it sets apart that
individual from the rest of the community. People-grouping is rarely that wide-
ranging or decisive. As noted above, all individuals are classified into certain
groups for one purpose or another. However, it is rare that any trait is so telling to
set individuals apart for more than a limited purpose. An individual can belong to
the groups known as married men, men with children, people with houses, people
who are left handed, people who support the Collingwood Football Club, people
who do not eat meat, people who do not own a television set, wealthy people, dog
owners, non-public transport users and so on, but these are all generally transient
descriptions which are typically employed by others who have a strategic purpose
in isolating certain distinctive traits.

14.6.2.9 Nonchalance and dispassion do not lead to differentiation

Thus there are very few traits that are so distinctive as to mark a person (and hence
a group) as being different for all or at least many purposes so far as a society
is concerned. To this end, as noted above, it is important to emphasise that, to
come within the scope of the Convention, the trait or traits in question must
indeed distinguish that person in the eyes of the society in question (as opposed
to only a small section of the society) or outsiders looking into that society. This

80 See Applicant A & Anor v MIEA [1997] HCA 4 (24 February 1997).
81 See Ram v MIEA SG 17 of 1995 FED No. 433/95 Immigration (1995) 130 ALR 314.
82 Applicant A & Anor v MIEA [1997] HCA 4 (24 February 1997).
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follows from the term ‘social’ and the emphasis by the High Court on perceptions
of society regarding the classification of the group. In order to identify the sorts
of traits that are capable of being viewed in this light, it is necessary to identify
the matters that the collective psyche of the society in question regards as being
defining of an individual’s disposition, i.e. what sort of things or people are either
most (or at least highly) reviled or valued in a society.

We use the terms ‘value’ or ‘revile’ because as a general rule a community will
not resolve to set apart others unless it is moved to do so. Nonchalance and dispas-
sion do not lead to differentiation. History tells us that the differences by which
people are marked out generally relate to the matters by which people personally
define themselves; they are the things that people most strongly and commonly
define themselves by. Typically the most powerful defining traits are ethnicity,
nationality and religion. This is clear from the number of wars fought even in
recent history over these issues. These traits are of course already separately
demarcated in the definition of a refugee.

Whether or not other traits are so important to cause a person (or group of
people) to be marked out by the rest of the community will depend on the customs
or collective psyche of the State in question. The relative nature of this inquiry
makes it difficult to provide accurate and consistent answers to particular social
group claims. Many societies have their own peculiar or unique cultural values
and beliefs and are moved by different things. What is cardinal in one society can
be irrelevant in another. Extra-marital sex by females is one example; devotion
to religion is another. In many circumstances to make anything more than an
approximate guess concerning whether a trait or combination of traits consti-
tutes a particular social group requires the decision maker to have a thorough
understanding of the value and belief system of the culture in question, which is
often far removed from the cultural norms that they have experienced. This deep
level of understanding will often not reside in people not ingrained in that cul-
ture. Thus, considerable weight should often be placed on an applicant’s evidence
regarding the particular social groups that exist in his or her country of origin. It
is only a person with a thorough appreciation of Australian culture, for example,
who could understand that elite sportspeople and television personalities (due
to the privileges often bestowed on them) and Aborigines (on the basis of sta-
tistical evidence regarding how poorly they fare on most indicia of flourishing,
including life-expectancy, education and income levels and imprisonment rates)
are probably particular social groups, while homosexuals probably are not (the
level of tolerance and acceptance towards homosexuals means that they are no
longer demarcated for any relevant purpose).

Country information reports, whether from government agencies or non-
government organisations, (while relevant) are normally less informative in
relation to particular social group claims than on other issues relating to refugee
status. This is because these reports are principally concerned with identifying
people in a community that are persecuted. They rarely provide further insights
into whether the group was set apart prior to the persecution.
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14.6.3 How to spot a particular social group, applying the
existing law – a summary

As a general rule, the following points emerge from the above discussion:
(i) There are an infinite number of traits by which people can be described.

(ii) Each personal trait can potentially qualify a person for membership of a
particular social group.

(iii) There is no objectively correct method for classifying people into groups.
(iv) Group classification is context sensitive. It depends on the reason for which

the classification is made.
(v) Most group classifications of people are undertaken for strategic reasons

(for example, marketing drives where it is advisable to target people with
certain traits, such as ‘being under forty years of age’ or ‘a football fan’) and
to that end do not operate to set apart people in that group from the rest of
society for any meaningful purpose.

(vi) As a general rule, there are few human traits that societies regard as being
so cardinal that they result in a different disposition towards people with
that trait.

(vii) To the extent that a trait sets apart an individual, the trait normally
relates to matters that are regarded as being important to the society in
question. Common examples include ethnicity, nationality and religion.
Sex is another example.

(viii) It is always a question of fact whether there are other traits that a society
regards as being so defining of a person’s constitution that they could result
in the formation of a particular social group. In many societies, there will
be no such traits (apart from perhaps the traits that are already separately
demarcated in the Convention definition of a refugee) and hence there
will be no particular social groups in that society.

(ix) The fact that a group is persecuted is some evidence that it constitutes
a particular social group, however, this is never decisive. Over time,
however, an act of persecution may identify or in some cases even cre-
ate a particular social group. In most cases the defining characteristic
that distinguishes a group from the rest of society must pre-exist the
persecution.83

(x) There is no limit to the number of people that can belong to a particular
social group. However, as a general rule people do not distinguish other
people on the basis of fine or subtle traits. Societies normally make crude
generalisations when marking people out as being different. People for
example are persecuted for their religion or ethnicity. It is for this reason
that McHugh J noted that if a definition of a group has to be hedged
with qualifications to relate it to an alleged persecution act, the proper

83 See also Aliparo v MIMA [1999] FCA 79 (12 February 1999).



216 MIGRATION AND REFUGEE LAW

conclusion may be that the reason for the persecution was not membership
of the group but the conduct of the individual.84

(xi) The characteristics uniting the group need not be immutable or intrin-
sic. The group can be constituted by actions that have been performed
by its members. However, where the group consists of people that have
performed a particular action, as a causal reality, it is often the case that
it is the action (or the application of a legal rule or cultural practice) that
places members of the group at risk – not the fact that they belong to a
particular social group.

(xii) The perceptions of the society in question are important to the issue of
whether or not people with a unifying trait constitute a particular social
group. However, while this is an important consideration, it is not deci-
sive. A particular social group may exist although it is not recognised or
perceived as such by the society in which it exists. In some cases, those
living outside the society in question may recognise the individuals con-
cerned as comprising a particular social group.

14.6.4 Examples of particular social group claims

There is a myriad of different social group claims that have been considered
by the courts in Australia. It is often not helpful to attach considerable weight
to examples drawn from other cases, given the context sensitive nature of the
inquiry at hand. However, for illustrative purposes it is useful to set out some of
the decided instances. A list of social group claims that have been accepted and
rejected in various jurisdictions is set out by Kirby J in Applicant A v MIEA:

The following categories have been upheld as particular social groups:
• members of the nobility of a former Eastern European kingdom; . . .
• farmers in areas of military operations in El Salvador;
• a former funeral director and his wife engaged in the private sector in pre-communist

Poland; . . .
• homosexual and bisexual men and women in countries where their sexual conduct,

even with adults and in private, is illegal; . . .
• young males who have evaded or deserted from compulsory military service in

countries engaged in active military operations condemned by the international
community;

• members of stigmatised professional groups and trade unions; soldiers of the army
of the former regime in South Vietnam; . . .

• Freemasons escaping from Cuba.

On the other hand, claims that have been rejected [include]:
• the ‘capitalist class’ in a former East European country;
• an Indian woman who had married out of her caste;

84 See especially Applicant A [1997] HCA 4 (24 February 1997).
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• members of a recreational club;
• a person accused of corruption in Ghana; . . .
• a member of the wealthy Sikh community returning to the Punjab with money which

would be subject to the risk of robbery and extortion; . . .
• and a stepson of a Columbian storekeeper whose shop was blown up by a drugs cartel

when he refused to trade for them.85 (references omitted, formatting undertaken)

14.6.5 Statutory change to family as a particular social group

In relation to some countries, the family unit has been recognised as a particular
social group. Section 91S amends the law where the social group relied upon
is membership of a family. The effect of this section is that a person who is at
risk of harm because he or she is a relative of a person who is targeted for a
non-Convention reason is not a refugee.

Section 91S of the Act (which was inserted by the Migration Legislation
Amendment Act (No 6) 2001 (Cth)), provides:

For the purposes of the application of this Act and the regulations to a particular person
(the first person), in determining whether the first person has a well-founded fear of
being persecuted for the reason of membership of a particular social group that consists
of the first person’s family:
(a) disregard any fear of persecution, or any persecution, that any other member or

former member (whether alive or dead) of the family has ever experienced, where
the reason for the fear or persecution is not a reason mentioned in Article 1A(2) of
the Refugees Convention as amended by the Refugees Protocol; and

(b) disregard any fear of persecution, or any persecution, that:
(i) the first person has ever experienced; or

(ii) any other member or former member (whether alive or dead) of the family has
ever experienced;

where it is reasonable to conclude that the fear or persecution would not exist if it were
assumed that the fear or persecution mentioned in paragraph (a) had never existed.

Thus, the effect of section 91S is that in determining whether a person has a
well-founded fear of persecution for reason of membership of a particular social
group that consists of the person’s family, the matters set out in section 91S are
to be disregarded.

The revised Explanatory Memorandum in relation to section 91S provides the
background to the section:

Section 91S Membership of a particular social group
30. This item inserts [a] new section 91S into the Act which deals with ‘membership

of a particular social group’. This proposed provision addresses a recent court
findingthatarelativeofapersonfacingpersecutionforanon-RefugeesConvention
reason, such as pursuit by criminal elements for repayment of debts, is themselves

85 Applicant A & Anor v Minister for Immigration and Ethnic Affairs & Anor [1997] HCA 4 (24 February 1997).
In this case, the High Court rejected the claim that people in China who are opposed to the China’s one child
policy constitute a particular social group. For further particular social group examples, see Germov and
Motta, above n, 298–300.
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facing persecution for the Convention ground of membership of a particular social
group when the attentions of the agents of persecution turn to them, for example
for repayments of the debts. This type of situation falls outside the range of grounds
for persecution covered in the Refugees Convention.

31. New section 91S provides that certain matters must be disregarded in determining
whether a particular person (‘the first person’) has a well-founded fear of perse-
cution for the reason of membership of a particular social group that consists of
the person’s family.

32. The matters that must be disregarded are:
• any fear of persecution or any persecution that any other family member

(whether alive or dead) has ever experienced where that fear or persecution is
not for a reason mentioned in Article 1A(2) of the Refugees Convention; and

• any fear of persecution or any persecution that the first person has ever experi-
enced or any other family member (whether alive or dead) has ever experienced
where it is reasonable to conclude that the fear or persecution would not exist
if it were assumed that the fear of persecution mentioned in the above point
had never existed.

33. The above provisions do not prevent a family, per se, being a particular social group
for the purpose of establishing a Convention reason for persecution. However,
they prevent the family being used as a vehicle to bring with[in] the scope of the
Convention persecution motivated for non-Convention reasons.

In the second reading speech86 the Minister explained section 91S as follows:

The legislation will also provide that to invoke protection the convention reason must
be the essential and significant reason for the persecution. The convention was not
designed to protect people who fear persecution for personal reasons that have little or
nothing to do with the convention – for example, because they have failed to pay their
family’s debts.

Yet a recent Federal Court case provides for this very scenario.
The legislation will also prevent people from using elaborate constructs to claim that

they are being persecution [sic] as a member of a family and thus under the convention
ground of a particular social group when there is no convention related reason for the
persecution.

This will remove a potential avenue for criminal families to claim protection on the basis
of gang wars – not those that the government would see as warranting international
protection. (emphasis added)

This interpretation is re-enforced by the judgment in SDAR v Minister for Immi-
gration & Multicultural & Indigenous Affairs87 where in relation to the meaning
that should be attributed to section 91S, the Court noted as follows:

It is my view that, properly construed, the fear of persecution and persecution referred
to in s 91S is a fear and persecution for the reason that the person is a member of the
particular family, another member of which fears persecution or has been or may be
targeted for persecution for a non-convention reason. As a consequence of that non-
convention fear or persecution, the fear or persecution of other family members by

86 House of Representatives, 28 August 2000, Hansard at 3422.
87 [2002] FCA 1102 (6 September 2002).
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reason of their family membership is to be disregarded. Thus, where a family member’s
fear of persecution has arisen because another family member’s criminal debts have
not been paid, or because a blood feud has arisen from or been associated with the
unlawful act of another family member, that fear of persecution and persecution is to
be disregarded. (emphasis added)88

The effect of this is that where an applicant has a fear due to a threat directed
at his or her family, the operating cause for this threat must be identified. It is
only in circumstances where the operating cause of the threat to the family is
Convention related that a member of the family may legitimately claim to be a
refugee.

Thus, section 91S deals with a causation issue that has arisen in the interpreta-
tion of the Convention. It provides that where a family member fears persecution
because of his or her membership of a family and the reason for the threat to that
family is not Convention related the effective cause of that fear is not the person’s
membership of the family unit, rather the (substantive) cause is the reason for
the threat. If the harm threatened is for a Convention reason, then section 91S
has no operation and the person may be eligible for refugee status on the basis
of the threat to the family, but where the underlying reason for the threatened
harm is not Convention related section 91S operates to exclude such claims.

88 At para 24.
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Persecution

15.1 Overview of persecution

As noted in chapter 11, in order to qualify for refugee status, the harm feared by
a claimant must constitute ‘persecution’. This renders the notion of ‘persecution’
central to the concept of a refugee.

The term ‘persecution’ derives from the Latin persequi, which means ‘to follow
with hostile intent, or pursue’.1 The Convention drafters deliberately did not
define the term ‘persecution’ with any degree of exactness, to ensure that the
concept could be applied to new situations.2 To judge if a person has suffered,
or is at risk of suffering, persecution under the Convention, the severity of the
harm and the importance of the right affected are measured on quantitative and
qualitative levels. Although the level of severity of harm must generally be high, it
may vary depending on the importance of the relevant human right.3 As is noted
by the UNHCR ‘there is no universally accepted definition of “persecution”, and
various attempts to formulate such a definition have met with little success’.4

Thus, states have a wide discretion in interpreting the term. This has resulted
in numerous irreconcilable decisions regarding its meaning. Goodwin-Gill has
commented in relation to the concept of persecution that ‘practice reveals no
coherent or consistent jurisprudence’.5

1 J-Y Carlier et al (eds), Who Is a Refugee? (1997), p. 702.
2 S Kneebone: www.law.monash.edu.au/castancentre/submissions/migration6.html.
3 Carlier, above n 1, p. 707.
4 UNHCR Handbook on Procedures and Criteria for Determining Refugee Status.
5 G S Goodwin-Gill, The Refugee in International Law (2nd edn, 1996), p. 67. For some common themes in
interpretation, see R Bacon and K Booth, ‘The Intersection of Refugee Law and Gender: Private Harm and
Public Responsibility’ (2000) 23 UNSW Law Journal 135, pp. 143–145. For an examination of the position in
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Although ‘persecution’ is not defined in the Convention, there is a large amount
of case law on its meaning. This is discussed in sections 15.3 and 15.4 below.
Prior to examining the principles that have emerged from the case law and their
relevance, we first provide an overview of the relevant legislative principles.

15.2 Overview of relevant statutory principles

Under Australian law, the term ‘persecution’ in Article 1A(2) is now qualified by
s 91R of the Migration Act 1958. Section 91R(1) states that for the purposes of
the Act, Article 1A(2) does not apply in relation to persecution for one or more
of the Convention reasons unless:
(a) that reason is the essential and significant reason, or those reasons are the

essential and significant reasons, for the persecution;
(b) the persecution involves serious harm to the person; and
(c) the persecution involves systematic and discriminatory conduct.

As is discussed below, the main change to the pre-existing meaning of ‘perse-
cution’ stems from the serious harm requirement. The ‘essential and significant
reason’ and ‘systematic and discriminatory conduct’ requirements are merely a
statutory endorsement of the existing legal standards. We examine each of these
elements in turn, starting with the concept of serious harm.

15.3 Serious harm

15.3.1 Overview of legislation

‘Serious harm’ is the threshold of harm that must be reached before an individual
is entitled to the protection of another state. It is the degree of suffering which a
person must endure before the effective concern of other nations is sufficiently
touched to admit that person into the community as a refugee.

Subsection 91R(2) sets out a number of examples that constitute serious
harm:

(a) a threat to the person’s life or liberty;
(b) significant physical harassment of the person;
(c) significant physical ill-treatment of the person;
(d) significant economic hardship that threatens the person’s capacity to subsist;
(e) denial of access to basic services, where the denial threatens the person’s capacity

to subsist;
(f) denial of capacity to earn a livelihood of any kind, where the denial threatens the

person’s capacity to subsist. (emphasis added)

the United States and also a discussion of the merits of a clear definition of persecution see S Pirie ‘The Need
for a Codified Definition of Persecution in US Refugee Law’ (1986) 39 Stanford Law Review 187.
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The above approach to serious harm was adopted in response to concerns
caused by court decisions that lowered the threshold of harm that sufficed to
qualify as persecution.6 As noted by Marshall J recently in MIMA v BAQ of 2002:

The Explanatory Memorandum to the Migration Legislation Amendment Bill (No 6)
2001 . . . stated at [19] by way of introducing the new section 91R, that: ‘claims of
persecution have been determined by Australian courts to fall within the scope of the
Refugees Convention even though the harm feared fell well short of the level of harm
accepted by the parties to the Convention to constitute persecution’.7

15.3.2 Case law prior to statutory changes

The case law relating to the meaning of ‘serious harm’ prior to the changes is
well summarised in the following extract from the Full Federal Court decision of
Minister for Immigration & Multicultural & Indigenous Affairs v Kord.8

We commence with the decision of the High Court in Chan Yee Kin v Minister for Immigra-
tion and Ethnic Affairs (1989–1990) 169 CLR 379. A particular passage in the judgment
of Mason CJ is of considerable importance for reasons which will emerge at a later
stage. The passage (at 388) is as follows:

The Convention and the Protocol do not define the words ‘being persecuted’ . . . The
delegate was no doubt right in thinking that some forms of selective or discriminatory
treatment by a State of its citizens do not amount to persecution. When the Convention
makes provision for the recognition of the refugee status of a person who is, owing to
a well-founded fear of being persecuted for a Convention reason, unwilling to return to
the country of his nationality, the Convention necessarily contemplates that there is a
real chance that the applicant will suffer some serious punishment or penalty or some
significant detriment or disadvantage if he returns. Obviously harm or the threat of harm
as part of a course of selective harassment of a person, whether individually or as a
member of a group subjected to such harassment by reason of membership of the group,
amounts to persecution if done for a Convention reason. The denial of fundamental rights
or freedoms otherwise enjoyed by nationals of the country concerned may constitute
such harm, although I would not wish to express an opinion on the question whether
any deprivation of a freedom traditionally guaranteed in a democratic society would
constitute persecution if undertaken for a Convention reason.

Dawson J (at 396–7) said: . . .
‘Persecution’ is not defined in the Convention, although Arts 31 and 33 refer to those
whose life or freedom may be threatened. Indeed, there is general acceptance that a
threat to life or freedom for a Convention reason amounts to persecution . . . Some would
confine persecution to a threat to life or freedom, whereas others would extend it to other
measures in disregard of human dignity . . . It is unnecessary for present purposes to enter
the controversy whether any and, if so, what actions other than a threat to life or freedom
would amount to persecution.

McHugh J said at 429–31: . . .
Moreover, to constitute ‘persecution’ the harm threatened need not be that of loss of life
or liberty. Other forms of harm short of interference with life or liberty may constitute

6 S Haddad, ‘Qualifying the Convention Definition of Refugee’ in Immigration Review (Butterworths, Sydney,
2002).
7 [2004] FCA 1495, [20].
8 [2002] FCA 334 (28 March 2002), [15]–[31].
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‘persecution’ for the purposes of the Convention and Protocol. Measures ‘in disregard’ of
human dignity may, in appropriate cases, constitute persecution . . . The Federal Court
of Appeal of Canada rejected the proposition that persecution required deprivation of
liberty. It was correct in doing so, for persecution on account of race, religion and political
opinion has historically taken many forms of social, political and economic discrimination.
Hence, the denial of access to employment, to the professions and to education or the impo-
sition of restrictions on the freedoms traditionally guaranteed in a democratic society such
as freedom of speech, assembly, worship or movement may constitute persecution if imposed
for a Convention reason . . .

In Applicant A v Minister for Immigration and Ethnic Affairs (1996–97) 190 CLR 225 at
232, Brennan CJ observed that:

When a person has a well-founded fear of persecution, the enjoyment by that person of
his or her fundamental rights and freedoms is denied . . .

McHugh J said at 258–9:
Persecution for a Convention reason may take an infinite variety of forms from death or
torture to the deprivation of opportunities to compete on equal terms with other members of
the relevant society . . .

Gummow J said at 284:
In ordinary usage, the primary meaning of ‘persecution’ is:
‘The action of persecuting or pursuing with enmity and malignity; the infliction of death,
torture or penalties for adherence to a religious belief or an opinion as such, with a
view to the repression or extirpation of it; the fact of being persecuted; an instance of
this’ . . .

In Minister for Immigration and Ethnic Affairs v Guo (1997) 191 CLR 559 at 570, the
majority (Brennan CJ, Dawson, Toohey, Gaudron, McHugh and Gummow JJ) said:

In Chan, Mason CJ referred to persecution as requiring ‘some serious punishment or
penalty or some significant detriment or disadvantage’. One other statement of his Hon-
our in that case is also relevant to this appeal. His Honour said:

‘Discrimination which involves interrogation, detention or exile to a place remote from
one’s place of residence under penalty of imprisonment for escape or for return to one’s place
of residence amounts prima facie to persecution unless the actions are so explained that they
bear another character.’

In the same case, Dawson J said that:
there is general acceptance that a threat to life or freedom for a Convention reason
amounts to persecution . . . Some would confine persecution to a threat to life or freedom,
whereas others would extend it to other measures in disregard of human dignity.

In Chan, McHugh J said that persecution was selective harassment and that in appro-
priate cases it could include single acts of oppression and measures ‘in disregard’ of
human dignity” . . .

Finally we turn to the decision of the High Court in MIMA v Ibrahim (2000) 204
CLR 1. In that case the majority disposed of the matter upon the basis that the applicant
had fled his country for fear of the consequences of disorder and internecine warfare
rather than for fear of persecution for a Convention reason. However, Gaudron and
McHugh JJ (who were in the minority) also addressed the meaning of ‘persecution’.
Their Honours’ views do not seem to have been inconsistent with the views of the
majority and appear to be consistent with earlier decisions . . .

McHugh J said (at[55]–[65]):
[55] Persecution involves discrimination that results in harm to an individual, but not
all discrimination amounts to persecution. With the express or tacit approval of the
government, for example, some employers may refuse to employ persons on grounds
of race, religion or nationality. But discriminatory though such conduct may be, it may
not amount to persecution. Other employment may be readily available. The Convention
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protects persons from persecution, not discrimination. Nor does the infliction of harm
for a Convention reason always involve persecution. Much will depend on the form and
extent of the harm. Torture, beatings or unjustifiable imprisonment, if carried out for
a Convention reason, will invariably constitute persecution for the purpose of the Con-
vention. But the infliction of many forms of economic harm and the interference with
many civil rights may not reach the standard of persecution. Similarly, while persecu-
tion always involves the notion of selective harassment or pursuit, selective harassment
or pursuit may not be so intensive, repetitive or prolonged that it can be described as
persecution . . .

[60] All these statements are descriptive rather than definitive of what constitutes
persecution for the purpose of the Convention. In particular, they do not attempt to
define when the infliction or threat of harm passes beyond harassment, discrimination
or tortious or unlawful conduct and becomes persecution for Convention purposes. A
passage in my judgment in (Chan) suggests that a person is persecuted within the meaning
of the Convention whenever the harm or threat of harm ‘can be seen as part of a course of
systematic conduct directed for a Convention reason against that person as an individual or
as a member of a class’. Read literally, this statement goes too far. It would cover many forms
of selective harassment or discrimination that fall short of persecution for the purpose of the
Convention. Moreover, it does not go far enough, if it were to be read as implying that there
can be no persecution unless systematic conduct is established.

[61] Given the objects of the Convention, the harm or threat of harm will ordinarily
be persecution only when it is done for a Convention reason and when it is so oppressive
or recurrent that a person cannot be expected to tolerate it . . .

[62] Dr Hathaway in his book The Law of Refugee Status thought that the Canadian
Immigration Appeal Board had ‘succinctly stated the core of the test’ of persecution when
it said that ‘[t]he criteri[on] to establish persecution is harassment, harassment that is
so constant and unrelenting that the victims feel deprived of all hope of recourse, short
of flight, from government by oppression’ . . .

[64] The emphasis on the tolerability of the applicant’s situation gives effect to the
principal rationale for the Convention. It was persecution on grounds such as race, reli-
gion, nationality and political opinion that led to the involuntary migration of large
numbers of persons before and after the Second World War and which brought about
the Convention. The Convention should be interpreted against that background. Given
that background, the parties to the Convention should be understood as agreeing to
give refuge to a person when, but only when, he or she ‘is outside the country of his [or
her] nationality and is unable or, owing to such [well-founded] fear, is unwilling to avail
himself [or herself] of the protection of that country’.

[65] Framing an exhaustive definition of persecution for the purpose of the Conven-
tion is probably impossible. Ordinarily, however, given the rationale of the Convention,
persecution for that purpose is:

• unjustifiable and discriminatory conduct directed at an individual or group for a Con-
vention reason
• which constitutes an interference with the basic human rights or dignity of that person

or the persons in the group
• which the country of nationality authorize or does not stop, and

• which is so oppressive or likely to be repeated or maintained that the person threatened
cannot be expected to tolerate it, so that flight from, or refusal to return to, that country
is the understandable choice of the individual concerned. (references omitted, italics
added)

Although the courts have not exhaustively defined the serious harm component of
‘persecution’, an analysis of the cases draws attention to two themes. Firstly, the
concept of persecution is connected with notions of human rights and dignity.
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Secondly, persecution can include the deprivation of interests that do not come
close to threatening subsistence. For example, it has been held that discrimination
in the form of restrictions to employment and educational opportunities consti-
tuted persecution.9 To meet the persecution requirement, it was not necessary
for the applicant to be denied the opportunity of any employment; merely being
denied the opportunity to work in his or her chosen field was sufficient.10

On any measure the courts adopted a broad view of the level of harm that
can amount to persecution – it has certainly not been the case that only persons
enduring unbearable or even considerable levels of suffering have been found to
have suffered persecution.11

15.3.3 Likely meaning to be given to serious harm: an
examination of statute in light of case law

15.3.3.1 Ample scope of divergent judicial interpretations of serious harm

As noted above, section 91R(2) was enacted in response to concerns created by
court judgments that significantly lowered the threshold concerning the types
of harm that would enable a person to qualify for refugee status. As indicated by
the Explanatory Memorandum, in order to be entitled to Convention protection
it is not enough for a person to show that he or she would suffer discrimination
or disadvantage in their home country, or in comparison to the opportunities or
treatment they could expect in Australia.

Nevertheless, under the new legislation there remains ample scope for judicial
interpretation, creativity and ultimately expansion of the types of harm that
constitute serious harm. In fact, the legislature has left it open to the judiciary to
tenably interpret serious harm in effectively the same manner as it did prior to
the changes. The argument that would lead to such an approach is not difficult
to make out. The courts could simply invoke the oft used maxims of statutory
interpretation that (i) the definition employed by the legislature is inclusive, not
exhaustive;12 and (ii) important rights should not be removed unless there is a
clear statutory intention to do so.13 Moreover, the Explanatory Memorandum
indicates that even mental harm can constitute serious harm. Judges could also
justify an expansive interpretation by invoking the notion that the section should
be interpreted consistent with the humanitarian objectives of the Convention.14

As is generally the case with statutory interpretation, there are contrary max-
ims that can be invoked that will lead to a more restrictive interpretation of

9 See also Thalary v MIEA [1997] 201 FLA (4 April 1997); Gunaseelan v MIMA [1997] 434 FLA (9 May
1997).
10 See for example, Ahmadi v MIMA [2001] FCA 1070 (8 August). See also K Walker, ‘Sexuality and Refugee
Status in Australia’ (2000) 12 International Journal of Refugee Law 175, 193–194.
11 Recently, some decisions are taking a more narrow view, for example, see MIMIA v UBAQ of 2002 [2004]
FLA 1945 (19 November 2004).
12 See for example, Sheritt Gordon Mines Ltd v FCT (1976) 10 ALR 441, 455.
13 Plaintiff S157 v Commonwealth of Australia [2003] HCA 2 (4 September 2002).
14 For an argument in favour of an expansive interpretation of ‘persecution’ see P Matthew, ‘Conformity or
Persecution: China’s One Child Policy and Refugee Status’ (2000) 23 UNSW Law Journal 103.
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serious harm. In this case, there is the ejusdem generis rule.15 It is evident from
the list of examples of harm set out in section 91R that the types of harms referred
to are those affecting the most basic of rights. That is, the list of interests relates
to matters that impact on subsistence as opposed to those that adversely impact
on flourishing. The rights to life, liberty, and the protection of one’s physical
integrity are the most basic rights. Other interests (such as economic hardship)
are also recognised but only to the extent that they threaten the subsistence of
the person. Accordingly, all the other nominated harms are derivative from the
right to life. Hence, it can be argued that the courts should not find that a form
of mistreatment constitutes serious harm unless it interferes with one’s subsis-
tence. In addition, a more narrow definition of serious harm is favoured by the
maxim that statutory provisions are assumed to have some effect.16 In these
circumstances, it would be inappropriate to simply apply pre-existing case law.

It may also be argued that Article 31(1) of Vienna Convention on the Law of
Treaties is relevant to the interpretation of serious harm. It provides:

A treaty shall be interpreted in good faith in accordance with the ordinary meaning to
be given to the terms of the treaty in their context and in the light of its objects and
purpose.

Article 31(4) provides that ‘a special meaning shall be given to a term if it is
established that the parties so intended’.

In terms of the significance of Article 31 in domestic law, the High Court has
held that it forms the basis for treaty interpretation unless the legislature has
expressed an intention to the contrary. In Applicant A v MIEA, Dawson J said:

Deciding that question [the interpretation of the Refugees Convention] involves the
construction of a domestic statute which incorporates a definition found in an interna-
tional treaty. Such a provision, whether it is a definition or otherwise, should ordinarily
be construed in accordance with the meaning to be attributed to the treaty provision in
international law. By transposing the provision of the treaty, the legislature discloses
the prima facie intention that it have the same meaning in the statute as it does in the
treaty. Absent a contrary intention, and there is none in this case, such a statutory pro-
vision is to be construed according to the method applicable to the construction of the
corresponding words in the treaty. . . . The general rule of interpretation of treaty provi-
sions appears in article 31 of the Vienna Convention on the Law of Treaties (the Vienna
Convention). . . . Under that rule, the starting point must be the text of the treaty. Of
course, the text of the treaty is often couched in fairly general terms due to differences
in language and legal conceptions among those to whom it is to be addressed and as
part of an attempt to reach agreement among diverse nations. Accordingly, technical
principles of common law construction are to be disregarded in construing the text.
Article 31 plainly precludes the adoption of a literal construction which would defeat
the object or purpose of the treaty and would be inconsistent with the context in which
the words being construed appear. To say as much is, perhaps, to state no more than the

15 For example see Canwan Coals Pty Ltd v FCT (1974) 4 ALR 223.
16 Commonwealth v Baume (1905) HCA 11 (10 April 1905); Maddalozzo v Maddick (1992) 84 NTR 27.
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accepted canon of construction that an instrument is to be construed as a whole and
that words are not to be divorced from their context or construed in a manner which
would defeat the character of the instrument.17

In a similar vein, Brennan CJ stated:

In interpreting a treaty, it is erroneous to adopt a rigid priority in the application
of interpretative rules. The political processes by which a treaty is negotiated to a
conclusion preclude such an approach. Rather, for the reasons given by McHugh J,
it is necessary to adopt an holistic but ordered approach. The holistic approach to
interpretation may require a consideration of both the text and the object and purpose
of the treaty in order to ascertain its true meaning. Although the text of a treaty may
itself reveal its object and purpose or at least assist in ascertaining its object and purpose,
assistance may also be obtained from extrinsic sources. The form in which a treaty is
drafted, the subject to which it relates, the mischief that it addresses, the history of its
negotiation and comparison with earlier or amending instruments relating to the same
subject may warrant consideration in arriving at the true interpretation of its text.18

In essence, the principal guide to the interpretation of international treaties,
including the Refugees Convention, is the text of the document. However, this is
to be complemented by reference to the objects and purposes of the treaty.

Railing against the importance of the text and purpose of the treaty is the fact
that domestic law (including principles of statutory interpretation) prevails over
international law documents. This means that the legislature is free to depart
from general principles of treaty interpretation and to change the meaning of a
treaty when it imports the treaty into domestic law.

The principal domestic law governing statutory interpretation is the Acts Inter-
pretation Act 1901. Pursuant to sections 15AA and 15AB, the text of a statute is
paramount and the objects and purpose of a statute are only to be considered
where the text is ambiguous. Thus, the meaning of serious harm should princi-
pally be derived from the terms of the statute. However, as is noted by Dawson
J above, unless a contrary intention appears in the statute, it should be given
the same meaning as in a treaty. This, effectively, takes the interpretive issue full
circle: whether or not the phrase serious harm is meant to change the meaning
of persecution in the Convention depends on the weight given to the statutory
maxims discussed above. The main point to emerge from this discussion of the
‘principles’ of statutory interpretation is that in light of this expansive range of
interpretive tools (neither being more logically persuasive or legally imperative
than the other) there is obviously ample scope for the courts to interpret serious
harm in the manner they deem most appropriate.19

17 [1997] HCA 4 (24 February 1997). Murphy J in Commonwealth v Tasmania stated that the relevant
international convention (in that case the UNESCO Convention for the Protection of the World Cultural and
National Heritage) should be interpreted in a manner that gives ‘primacy to the ordinary meaning of its terms
in their context and in light of its objects and purpose’ (1983) 158 CLR 1, 177.
18 (1997) 190 CLR 225, 231.
19 For a general discussion regarding the open-textured principles of statutory interpretation, see DC Pearce
and RS Geddes, Statutory Interpretation in Australia (1996).
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15.3.3.2 Towards a narrow meaning of serious harm

Human rights lawyers and advocates will no doubt urge the courts to adopt a
liberal interpretation of serious harm. Hathaway and other commentators assert
that in order for the Convention to remain relevant today, persecution must be
interpreted broadly.20 According to the Committee on Population and Refugees
in the Council of Europe:

The concept of persecution should be interpreted and applied liberally and also adapted
to the changed circumstances which may differ considerably from those existing when
the Convention was originally adopted . . .[A]ccount should be taken of the relation
between refugee status and the denial of human rights as laid down in different inter-
national instruments.21

Such an approach would give the courts greater power to grant asylum to people
from states where people flourish to a lesser degree than in Australia. This reflex-
ive approach is arguably short-sighted, failing to recognise the practical realities
of dealing with mass population movements and the dichotomy between refugee
and migration law.

Given the preparedness of the courts to expand the notion of serious harm, it
is not surprising that refugees and economic migrants are often confused in the
eyes of the community. This can lead to unfortunate results. As High Commis-
sioner Ruud Lubbers stated to the UN Commission on Human Rights in March
2001:

Today, refugees and economic migrants – along with the criminal element – have
become seriously confused – even assimilated – in the public mind. Extremist politi-
cians have been quick to exploit public fears – stereotyping refugees as economically
motivated, a burden to public health and a social threat.22

15.3.3.3 Refugee realities – no appetite for uninvited arrivals

Those arguing in favour of an expanded definition of serious harm fail to appre-
ciate a paradox that emerges as a result of judicial expansion of the concept of
serious harm. On first glance, courts and other legal bodies appear to be assisting
the ‘refugee cause’ by expanding the type of harm that qualifies for assistance. A
broad approach to the meaning of serious harm expands the pool of candidates
who may qualify for refugee status. However, this is unlikely to result in a greater
absorption of refugees.

Nations have limited sympathy for those in need. As is detailed in chapter 18,
the refugee system worldwide is buckling under the strain of the constant
tide of asylum seekers. The appetite for these asylum seekers is finite and a
small one at that. As noted by Niraj Nathwani ‘refugee law is in crisis precisely

20 J C Hathaway, The Law of Refugee Status (1991), p. 104.
21 Cited in remarks by J Thomas in A Woods (ed.), ‘Refugees: A New Dimension in International Human
Rights’, (1976) 70 ASILP 58, at 69.
22 As cited by J Fitzpatrick, in ‘The Refugee Convention at 50’ in US Committee for Refugees, World Refugee
Survey 2001 (2002), pp. 22, 23.
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because altruism has reached its limits. . . . We need to face the fact of donor
fatigue’.23

Given that the world’s collective sympathy for refugees is unlikely to grow in
the years to come, the decision of who qualifies for asylum is critical – in effect
each person who is accorded refugee status potentially deprives another more
needy person of asylum.24 Any proposed change to the definition or interpretation
of a refugee should be approached in a manner that is consistent not only with
the Convention’s founders’ goal to safeguard important human rights, but also
with their concern to respect state sovereignty which enables states to control
migration flows.25

At what height the hurdle for serious harm is set remains unclear. As noted
above, the principal determinant in this regard is the willingness of sovereign
states to absorb newcomers. The greater the preparedness, the lower the height
to which the bar should be raised. However, the desire to help comes in limited
doses. Given this, it is important to properly target those who require assistance.
An expansive approach to the definition of serious harm would lead to people
who are at risk of being tortured or killed fighting for refugee places against
people who ‘struggle’ to secure university places or who cannot fully express
their political opinion.

Thus, assistance should be limited to people whose lives are in peril or who
have a real fear that their physical integrity (including their life) or liberty will be
violated. This, effectively, means that the principal right that is being protected is
the right to life. We do not think it is controversial that the right to life is the most
important of all rights. Logically, the right to life is the most basic and fundamental
of all human rights – non-observance of it would render all other human rights
devoid of meaning.26 Every society has some prohibition against taking life,27 and
‘the intentional taking of human life is . . . the offence which society condemns
most strongly’.28 This approach means that denial of job opportunities or welfare
should not constitute serious harm unless it will impair the capacity for a person
to subsist.

15.3.3.4 The flourishing versus subsistence dichotomy

Refugee law represents an acceptance by the international community that the
rights of the individual should in some cases override the economic and material
interests of a state. Expanding the concept of a refugee to a point where refugee

23 N Nathwani, ‘The Purpose of Asylum’ (2000) 12 International Journal of Refugee Law, 354, 356.
24 See Part 3 of Chapter 12 concerning the maximum number of visas granted for visa classes in accordance
with Australian government policy.
25 See further the comments by the Australian Minister for Immigration, Philip Ruddock, in the forward to
Interpreting the Refugees Convention – an Australian Contribution (2002). See also this report at 80.
26 See further, M Nowak, UN Covenant on Civil and Political Rights: CCPR Commentary (1993), p. 104;
S Joseph, ‘The Right to Life’ in The International Covenant on Civil and Political Rights and United Kingdom
Law, D Harris and S Joseph (eds) (1995), p. 155.
27 P Singer, Practical Ethics (Cambridge University Press, 2nd edn, 1993), p. 85.
28 House of Lords, Report of the Select Committee on Medical Ethics (1994) vol. 1, 13. For further discussion
regarding the foundation and scope of the right to life, see K Amarasekara and M Bagaric, Euthanasia, Morality
and Law (2002), ch 5.
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status is extended to people who are simply failing to flourish, as opposed to
those whose existence is imperilled, loses sight of the small level of compassion
that nations have for foreigners, and makes the lot of those whose survival is
threatened even more precarious. An enlightened approach to the interpretation
of serious harm is likely to lead to the courts significantly elevating the level of
harm that is necessary to satisfy the definition of serious harm. Deprivations of
welfare, employment and education rights, while undesirable, are significantly
less damaging than a threat to one’s subsistence. The flourishing/subsistence
dichotomy is a doctrine that courts may invoke in the future to draw the line
between genuine refugees and economic refugees.

15.4 Other elements of persecution: the nexus
between the grounds and the serious harm

15.4.1 Overview of nexus

As noted above, persecution has a number of elements. In order to constitute per-
secution, it is not sufficient that an individual is at risk of serious harm. There must
also be a nexus between the serious harm and one of the Convention grounds. This
nexus has several different elements. The conduct must be systematic and dis-
criminatory conduct. Persecution also implies an element of motivation. Further,
as we saw in chapter 14, while the persecution feared need not be solely
attributable to a Convention reason, persecution for multiple motivations will
not satisfy the relevant test unless a Convention reason or reasons constitute at
least the essential and significant motivation for the persecution feared. We now
examine the elements of the nexus more closely.

15.4.2 Nexus elements of discrimination, systematic conduct,
motivation and causation

The elements that we discuss first are discrimination, motivation and systematic
conduct.

15.4.2.1 Discrimination

The concept of discrimination is an aspect of persecution. In Applicant A v MIEA,
McHugh J stated:

When the definition of refugee is read as a whole, it is plain that it is directed to the
protection of individuals who have been or who are likely to be the victims of inten-
tional discrimination of a particular kind. The discrimination must constitute a form of
persecution, and it must be discrimination that occurs because the person concerned
has a particular race, religion, nationality, political opinion or membership of a par-
ticular social group. Discrimination – even discrimination amounting to persecution –
that is aimed at a person as an individual and not for a Convention reason is not within
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the Convention definition of refugee, no matter how terrible its impact on that person
happens to be. The Convention is primarily concerned to protect those racial, religious,
national, political and social groups who are singled out and persecuted by or with
the tacit acceptance of the government of the country from which they have fled or
to which they are unwilling to return. Persecution by private individuals or groups
does not by itself fall within the definition of refugee unless the State either encour-
ages or is or appears to be powerless to prevent that private persecution. The object
of the Convention is to provide refuge for those groups who, having lost the de jure
or de facto protection of their governments, are unwilling to return to the countries of
their nationality. . . . Persecution for a Convention reason may take an infinite vari-
ety of forms from death or torture to the deprivation of opportunities to compete on
equal terms with other members of the relevant society. Whether or not conduct con-
stitutes persecution in the Convention sense does not depend on the nature of the con-
duct. It depends on whether it discriminates against a person because of race, religion,
nationality, political opinion or membership of a social group. Ordinarily, the persecu-
tion will be manifested by a series of discriminatory acts directed at members of a race,
religion, nationality or particular social group or at those who hold certain political
opinions in a way that shows that, as a class, they are being selectively harassed. In
some cases, however, the applicant may be the only person who is subjected to discrim-
inatory conduct. Nevertheless, as long as the discrimination constitutes persecution
and is inflicted for a Convention reason, the person will qualify as a refugee.29

15.4.2.2 Element of motivation

The discriminatory element of persecution involves an element of motivation on
the part of those who persecute. Gummow J in Applicant A v MIMA, stated:

I agree with the following formulation by Burchett J in giving the judgment of the Full
Federal Court in Ram v Minister for Immigation: Persecution involves the infliction of
harm, but it implies something more: an element of an attitude on the part of those who
persecute which leads to the infliction of harm, or an element of motivation (however
twisted) for the infliction of harm. People are persecuted for something perceived
about them or attributed to them by their persecutors. Not every isolated act of harm
to a person is an act of persecution.30

Although persecution requires an element of motivation, it does not require an
attitude of antipathy.

In their joint judgment in Applicant S v MIMA, Gleeson CJ, Gummow and Kirby
JJ stated:

Persecution can proceed from reasons other than ‘enmity’ and ‘malignity’. . . . From the
perspective of those responsible for discriminatory treatment, the persecution might
in fact be motivated by an intention to confer a benefit.31

Thus, the element of motivation has been interpreted very broadly. It amounts to
the requirement that there is a connection between the grounds and the conduct.

29 HCA 4 (24 February 1997).
30 ibid.
31 [2004] HCA 25 (27 May 2004) at [38].
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15.4.2.3 Systematic conduct

The courts have emphasised that persecution also requires systematic targeting
for a Convention reason. This is re-enforced by section 91R of the Migration Act
1958 that, as noted above, expressly provides that persecution involves systematic
and discriminatory conduct.

The relevant case law regarding the requirement of systematic conduct is
summarised by Kenny J in Roguinski v MIMA.32

The High Court discussed [the meaning of persecution] in Chan Yee Kin v Minister for
Immigration and Ethnic Affairs (1989) 169 CLR 379: see at 388–389 per Mason CJ;
399–400 per Dawson J; 416 per Gaudron J; 429–431 per McHugh J. At 429–430,
McHugh J said:

The notion of persecution involves selective harassment. It is not necessary, however,
that the conduct complained of should be directed against a person as an individual.
He or she may be ‘persecuted’ because he or she is a member of a group which is the
subject of systematic harassment. . . . Nor is it a necessary element of ‘persecution’ that
the individual should be the victim of a series of acts. A single act of oppression may
suffice. As long as the person is threatened with harm and that harm can be seen as part
of a course of systematic conduct directed for a Convention reason against that person as
an individual or as a member of a class, he or she is ‘being persecuted’ for the purposes of
the Convention. The threat need not be the product of any policy of the government of the
person’s country of nationality. It may be enough, depending on the circumstances, that
the government has failed or is unable to protect the person in question from persecution.
. . . Moreover, to constitute ‘persecution’ the harm threatened need not be that of loss of
life or liberty. Other forms of harm short of interference with life or liberty may constitute
‘persecution’ for the purposes of the Convention and Protocol. Measures ‘in disregard’ of
human dignity may, in appropriate cases, constitute persecution. (citations omitted)

McHugh J elaborated on the meaning of the term ‘systematic conduct’ in MIMA
v Ibrahim:

It is an error to suggest that the use of the expression ‘systematic conduct’ in either
Murugasu or Chan was intended to require, as a matter of law, that an applicant had
to fear organised or methodical conduct, akin to the atrocities committed by the Nazis
in the Second World War. Selective harassment, which discriminates against a person
for a Convention reason, is inherent in the notion of persecution. Unsystematic or
random acts are non-selective. It is therefore not a prerequisite to obtaining refugee
status that a person fears being persecuted on a number of occasions or ‘must show a
series of coordinated acts directed at him or her which can be said to be not isolated but
systematic.’ . . . The fear of a single act of harm done for a Convention reason will satisfy
the Convention definition of persecution . . . if it is so oppressive that the individual
cannot be expected to tolerate it so that refusal to return to the country of the applicant’s
nationality is the understandable choice of that person. (citations omitted)33

Thus, the expression ‘systematic conduct’ is interpreted broadly. It does not nec-
essarily refer to a series of acts, but can refer to ‘non-random’ acts or a single act
of harm. Given this interpretation, it is doubtful whether anything is added to the

32 Roguinski v MIMA [2001] FCA 1327 (17 September 2001), [24]–[25].
33 [2000] HCA 55 at [99].
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concept of discrimination as elaborated upon above. Indeed, the term ‘systematic’
is effectively employed synonymously with the concept of discrimination.34

15.4.2.4 Causation

In addition to the above requirements, the phrase ‘for reason of’ expressly imports
a causal connection between the Convention ground and the persecution feared
by an asylum seeker. Philosophically, the notion of causation is a complex one. The
courts in other contexts have struggled with little success to develop a coherent
and exhaustive test of causation. Refugee law is no exception to this. While the
courts have at times focused on the meaning of this phrase, they have not provided
useful guidance on the issue other than to note that a bare causal connection is
not sufficient.35

The absence of a test for causation is expressly noted by Kirby J in Chen Shi
Hai v MIMA:

Causation bedevils the law in many of its aspect. . . . The phrase in the Convention
‘for reasons of ’ obviously imports certain notions of causation. There must be some
relevant causal link between the postulated ground (membership of a ‘particular social
group’) and the entitling condition (‘well-founded fear of being persecuted’). The one
must provide the reason for the other. . . . Coincidence in time and circumstance will
not alone be sufficient. The membership of a particular social group must precede
the persecution and not solely be the result of it. . . . Such membership is not a general
‘catch-all’ which obviates the necessity for all of the other specified Convention grounds.
Obviously, however, persecution may later give an element of common identity and
even cohesiveness to a ‘particular social group’, especially if they decide to resist the
persecution, to seek solace in mutual support or to seek redress. But the ‘group’ is not
a club or necessarily cohesive and identified to the public or to all persons affected by
the same persecution. In some circumstances, self-identification with a ‘group’ could
be extremely dangerous or even fatal for the persecuted.

The meaning of any statutory notion of causation depends upon the precise context
in which the issue is presented. . . . Providing that meaning will usually involve the
decision-maker in introducing considerations of policy which cannot be reduced to a
strictly logical deduction from word . . . . Thus, in the field of torts law, the matter cannot
be expressed as a simple formula. The ‘but for’ test, which was formerly much favoured
by the common law, needs to be tempered by ‘the infusion of policy considerations’
. . . . In the context of the expression ‘for reasons of ’ in the Convention, it is neither
practicable nor desirable to attempt to formulate ‘rules’ or ‘principles’ which can be
substituted for the Convention language.

In the end it is necessary for the decision-maker to return to the broad expression
of the Convention, avoiding the siren song of those who would offer suggested ver-
bal equivalents. The decision-maker must evaluate the postulated connexion between
the asserted fear of persecution and the ground suggested to give rise to that fear.
The decision-maker must keep in mind the broad policy of the Convention and the
inescapable fact that he or she is obliged to perform a task of classification. Quite
simply, many acts lend themselves to ready assignment to different ‘reasons’. Human

34 R Germov and F Motta, Refugee Law in Australia (2003), p. 202.
35 Jahazi v Minister for Immigration and Ethnic Affairs (1995) 133 ALR 437.
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conduct is rarely, if ever, uni-dimensional. In the present context this point was made
neatly by Lord Hoffmann in his speech in R v Immigration Appeal Tribunal; Ex parte
Shah by reference to some vivid contemporary illustrations:

Suppose oneself in Germany in 1935. There is discrimination against Jews in general,
but not all Jews are persecuted. Those who conform to the discriminatory laws, wear
yellow stars out of doors and so forth can go about their ordinary business. But those
who contravene the racial laws are persecuted. Are they being persecuted on grounds
of race? In my opinion, they plainly are. It is therefore a fallacy to say that because not
all members of a class are being persecuted, it follows that persecution of a few cannot
be on grounds of membership of that class. Or to come nearer to the facts of the present
case, suppose that the Nazi government in those early days did not actively organise
violence against Jews, but pursued a policy of not giving any protection to Jews subjected
to violence by neighbours. A Jewish shopkeeper is attacked by a gang organised by an
Aryan competitor who smash his shop, beat him up and threaten to do it again if he
remains in business. The competitor and his gang are motivated by business rivalry and
a desire to settle old personal scores, but they would not have done what they did unless
they knew that the authorities would allow them to act with impunity. And the ground
upon which they enjoyed impunity was that the victim was a Jew. Is he being persecuted
on grounds of race? Again, in my opinion, he is. An essential element in the persecution,
the failure of the authorities to provide protection, is based upon race. It is true that one
answer to the question ‘Why was he attacked?’ would be ‘because a competitor wanted
to drive him out of business’. But another answer, and in my view the right answer in the
context of the Convention, would be ‘he was attacked by a competitor who knew that he
would receive no protection because he was a Jew’.36

As noted above, the causation test is supplemented by section 91R(1)(a) of the
Act. The harm feared need not be solely attributable to a Convention reason. How-
ever, under section 91R(1)(a), where the harm feared is attributable to a number
of motivations, it will be insufficient that a Convention ground or grounds consti-
tute a minor or non-central motivation. To fall within Article 1A(2), a Convention
ground or grounds must constitute at least the essential and significant reason
or reasons for the persecution.

15.4.3 Prosecution and persecution distinction

15.4.3.1 States have unlimited power to prosecute citizens

There is an uneasy tension between the notion of persecution and prosecution. A
basal aspect of state sovereignty is that states can pass laws of any nature, subject
to the constitution of the state (which in any event can always be changed – with
varying degrees of procedural difficulties). Thus, in the Australian context it is
widely agreed that a law prescribing that blue-eyed babies must be killed would
be a valid exercise of law making power.37

Given the breadth of law making power it is permissible for nation states to pass
laws restricting matters such as political and religious freedoms and imposing

36 [2000] HCA 19 (13 April 2000) [67]–[69].
37 A V Dicey, Introduction to the study of the Law of the Constitution (1st edn, 1885), [80]. See also British Rail
Board v Pickin [1974] AC 765, where the House of Lords stated that ‘in the courts there may be argument as
to the correct interpretation of the enactment; there must be none as to whether it should be on the statute
books at all . . . The courts have no power to declare enacted law to be invalid’.



PERSECUTION 235

punishment on those who flout such laws. Laws aimed at limiting such freedoms
do not necessarily constitute persecution – no matter how severe the sanction.
This stems from the fact that no right is absolute and there is no such thing as a
universal maximum limit on the severity of punishment for breaching a law – no
matter how trivial the law may appear to be. Moreover, all nations have laws that
to varying degrees curtail one’s freedom to express one’s political opinion or par-
ticipate in political activities or act in accordance with one’s religious convictions.
This was a point expressly noted in MIMA v Darboy38 where the Federal Court
referred to the following passage from the High Court’s judgment in Church of
the New Faith Faith v The Commissioner of Pay-Roll Tax (Victoria):

The freedom to act in accordance with one’s religious beliefs is not as inviolate as the
freedom to believe, for general laws to preserve and protect society are not defeated by
a plea of religious obligation to breach them. . . . Conduct in which a person engages in
giving effect to his faith in the supernatural is religious, but it is excluded from the area
of legal immunity marked out by the concept of religion if it offends against the ordinary
laws, ie if it offends against laws which do not discriminate against religion generally
or against particular religions or against conduct of a kind which is characteristic only
of a religion.39

Thus, in Australia, for instance, it is impermissible to express one’s political alle-
giance by posting billboards in public places (without prior approval) or shouting
one’s political opinion at all hours; people convicted of certain offences are inel-
igible to run for political office; and Muslim males are prevented from having
more than one wife at the same time. There are also a large number of laws that
disproportionately adversely affect minority groups. A good recent example is
the ‘three strikes law’ in Northern Territory that resulted in the incarceration
of large numbers of indigenous Australians for relatively minor offences.40 The
three strikes laws in the United States have a similar affect on black Americans.41

In principle, such laws are not different in nature to a law that, for example,
imposes the death penalty on people who participate in political demonstrations.
On its face, there is no question that such a law is a valid exercise of law-making
power. Human rights advocates would obviously find the law offensive. However,
probably no less offensive is the California ‘three strikes’ law that mandated
a 25-year prison term for a person convicted of stealing a slice of pizza.42 As
noted earlier, the validity of a law mandating the death penalty for political
protestors stems from the fact that there is no universal right to participate in
political activities, nor is there a requirement that the severity of the sanction
must correlate to the seriousness of the wrongdoing.

38 (1998) 931 FCA (6 August 1998).
39 Church of the New Faith v The Commissioner of Pay-Roll Tax (Victoria) (1982–1983) 154 CLR 120,
135–136.
40 Pursuant to this legislative scheme, adults faced a mandatory 14 days imprisonment for a first property
offence, 90 days for a second offence and 12 months where the offender had two or more prior property
offences. The laws are now repealed: Sentencing Amendment Act (No 3) 2001 (NT).
41 See M Bagaric, Punishment and Sentencing: A Rational Approach (2001) ch 8.
42 See L Stolzenberg and S J D’Alessio, ‘Three Strikes and You’re Out: The Impact of California’s New Man-
datory Sentencing Law on Serious Crime Rates’ (1997) 43 Crime and Delinquency 457.
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The capacity for states to criminalise any sort of behaviour, and the absence
of any limits regarding the severity of sanctions that can be imposed for breaches
of the criminal law, highlights the uncomfortable tension between persecution
and prosecution. On the one hand, refugee status is meant to be accorded to
individuals who are at risk of being unfairly harmed. On the other, a cardinal
aspect of national sovereignty is that states are free to prosecute their citizens for
whatever behaviour they deem blameworthy and in a manner they see fit.

The prosecution and persecution dilemma has occupied courts and academic
commentators for several decades. A number of different tests have been advo-
cated to demarcate the difference between prosecution and persecution. As a
general rule, refugee status is only accorded where a person fears persecution,
not prosecution. However, as is discussed below, it is often difficult to separate
the two concepts. The general rule that prosecution claims do not meet the Con-
vention definition of a refugee is noted in the UNHCR Handbook on Procedures
and Criteria for Determining Refugee Status, which states:

Persecution must be distinguished from punishment for a common law offence. Persons
fleeing from prosecution or punishment for such an offence are not normally refugees.
It should be recalled that a refugee is a victim – or potential victim – of injustice, not a
fugitive from justice.43

Hathaway makes a similar point with respect to refugee claims based on prose-
cution:

Such claims are outside the scope of the Convention because the risk faced by the
claimant is only the potential criminal liability of every citizen, and is therefore not
linked to a form of civil or political status enumerated in the definition.44

15.4.3.2 Overlaps and tension: prosecution and persecution

As noted by Richard Plender, while persecution and prosecution are not coter-
minous, they are not mutually exclusive.45 Overlap between them is possible
because a government with persecutory intent can use the criminal law as a
means of persecuting people.46 Generally, there is little difficulty distinguishing
between prosecution and persecution where the effective trigger on the face of a
criminal proscription is Convention related. Thus, laws imposing punishment on
people of a particular race for engaging in freedoms (such as opening a business)
that are available to the rest of the community or which make it an offence to
engage in political dialogue or prohibit displays of religious observance are often
persecutory.47

However, in many cases persecution is more subtle. Possible examples are
laws that impose prison terms upon people who engage in political advertising

43 Paragraph 56.
44 J C Hathaway, The Law of Refugee Status (1991), p. 169.
45 R. Plender, ‘Admission of Refugees’ (1977) 15 San Diego Law Review 45, 54.
46 G. Gill, above n 5, p. 10.
47 However, as is discussed below, this is not necessarily the case.
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only on election day, or open up their business on a religious holiday. In such
cases, as is discussed below, detailed analysis of the laws and their enforcement
is necessary to determine whether they are persecutory. Unfortunately, given
the uncertainty of the relevant legal principles that distinguish between perse-
cution and prosecution, it is often difficult to ascertain a clear answer in such
cases.

Refugee claims based on fear of prosecution have inconsistent outcomes as
decision-makers struggle to distinguish between criminal and political actions.
Where a claim is premised on the commission of a political offence, it is essential
that decision-makers understand the context in which the offence took place.
Deficiencies in much of the case law are summed up best by Aleinikoff ’s pointed
observation that: ‘. . . playing the “prosecution not persecution” card is a conclu-
sory conversation stopper: it substitutes a slogan for analysis’.48

Existing case law suggests that three factors are normally considered when
making a decision:

(i) whether the law in question is a law of general application;
(ii) if it is a law of general application, whether it is applied and/or enforced in

a discriminatory way; and
(iii) if the law targets only certain people or groups, whether the law has a

legitimate objective and is appropriate and adapted to achieving the objec-
tive (this we term the ‘legitimate purpose and appropriate and adapted’
test).49

Application of these considerations often leads to inconsistent or unjust out-
comes. We now discuss these considerations in greater detail.

15.4.3.3 What is a law of general application?

It is sometimes unclear whether or not a law is of general application. Courts
have stated that determining this depends upon identifying those members of
the population to whom the law applies.50 In Chen Shi Hai v MIMA, the High
Court noted that ‘laws or policies which target or apply only to a particular sec-
tion of the population are not properly described as laws or policies of general
application’.51

48 See http://www.refugee.org.nz/ChapterOne.htm#N 7>
49 Similar principles apply in the United States. It has been noted that the ‘fact that an applicant has been
subjected to criminal prosecution can support an asylum claim’ where the punishment is imposed without
judicial process. See Blanco-Lopez v INS, 858 F.2d 531 (9th Cir. 1988) (when a government harms or punishes
someone without undertaking formal prosecutorial measures, it engages in persecution and not legitimate
prosecution); the punishment is excessive in the context of the accepted norms of civilized society, violates
internationally-accepted norms, or is disproportionate to the crime alleged, see Ramirez-Rivas v INS, 899
F.2d 864 (9th Cir. 1990) (even punishment of persons who are actually guilty of criminal acts amounts to
persecution if the punishment is excessive and arbitrary [extrajudicial]); or the punishment is a pretext,
actually imposed, not for the alleged crime, but to punish the individual because of race, religion, nation-
ality, membership in a particular social group, or political opinion: INS Law Manual, supra, at 23. See also,
Hernandez-Montiel v INS, 225 F.3d 1084 (9th Cir. 2000).
50 See Weheliye v MIMA [2001] FCA 1222 (31 August 2001), [50].
51 [2000] HCA 19 (13 April 2000), [19]–[21].
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15.4.3.4 General laws not persecutory

In Applicant A, McHugh J stated that ‘the enforcement of a generally applica-
ble law (criminal or otherwise) does not ordinarily constitute persecution’.52

Moreover, laws of general application do not amount to ‘persecution’ under the
Convention simply because an accepting country may disagree with those laws.

In Chen Shi Hai v MIMA it was noted:

Laws or policies which target or apply only to a particular section of the population
are not properly described as laws or policies of general application. Certainly, laws
which target or impact adversely upon a particular class or group – for example, ‘black
children’, as distinct from children generally – cannot properly be described in that way.
Further and notwithstanding what was said by Dawson J in Applicant A, the fact that
laws are of general application is more directly relevant to the question of persecution
than to the question whether a person is a member of a particular social group. In
Applicant A, McHugh J pointed out that ‘[w]hether or not conduct constitutes perse-
cution in the Convention sense does not depend on the nature of the conduct [but] .
. . on whether it discriminates against a person because of race, religion, nationality,
political opinion or membership of a social group.’ . . . In that context, his Honour also
pointed out that ‘enforcement of a generally applicable criminal law does not ordinar-
ily constitute persecution.’ . . . That is because enforcement of a law of that kind does
not ordinarily constitute discrimination. . . . To say that, ordinarily, a law of general
application is not discriminatory is not to deny that general laws, which are apparently
non-discriminatory, may impact differently on different people and, thus, operate dis-
criminatorily. Nor is it to overlook the possibility that selective enforcement of a law of
general application may result in discrimination. As a general rule, however, a law of
general application is not discriminatory. . . . And Applicant A held that, merely because
some people disagree with a law of that kind and fear the consequences of their failure
to abide by that law, they do not, on that account, constitute a social group for the
purposes of the Convention.53

While selective enforcement of a law of general application may constitute per-
secution, grossly disproportionate punishment does not normally constitute per-
secution. In Lama v MIMA54 it was noted that:

There is no selective harassment to be found in the punishment imposed by the . . .
authorities, even though viewed through Australian eyes the punishment may appear
grossly disproportionate to the crime. The question to be addressed is not whether
the law is inappropriate or inconsistent with Australian policy but rather whether the
operation of the law gives rise to selective harassment for a Convention reason.

Thus, the doctrine of ‘law of general application’ has been invoked by the courts
as a guide, rather than a definitive test, to distinguish between prosecution and
persecution. If a law is expressed generally, it may be necessary to look beyond
that law to see whether the law itself is in reality discriminatory in its intent or
whether it has a discriminatory impact on members of a group recognised under
the Convention.

52 [1997] HCA 4 (24 February 1997).
53 Chen Shi Hai v MIMA [2000] HCA 19 (13 April 2000), [21].
54 Lama v MIMA [1999] FCA 918 (8 July 1999), [30].
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It is unclear whether the law of general application test focuses solely on the
form of the law (in which case the selective enforcement test – see below – is
not part of the test) or whether it focuses on the practical effect of the law – in
which case the next consideration discussed below is in reality part of this test.
However, for reasons that we now discuss, this issue is probably a moot one.

At this point, it is instructive to note that the relevance of the notion of a law
of general application has been disputed by some commentators. Germov and
Motta, in the context of noting the inadequacy of the law of general application
standard, state:

The difficulty stems from the simple characterisation of . . . laws as being of general
application. In a sense all laws discriminate namely against those who commit acts
contrary to their stated purposes. Thus all criminal laws are so characterised. But these
too ‘discriminate’, as they only apply to those who transgress their terms. Up until such
time as a person breaches a criminal law, the law does not operate against them – and
hence such laws never operate against a vast portion of the population who are not in
the habit of committing crimes. But this does not mean that merely because the law
is said to apply universally within a state that such a law cannot be discriminatory .
. . This creates somewhat of a conundrum – to merely characterise a law as being of
general application requires a lack of inquiry on the part of the decision-maker, and, in
a sense, an acceptance of a value judgment that the law is neutral in its intention. But
this represents a gloss on what may be the true purpose of such a law. In this regard,
perhaps the only way to reconcile this conundrum in terms of the requirements of the
Convention is to assess whether the law in fact serves a legitimate purpose: that is,
does it target an already existing particular social group or target persons for other
Convention reasons, or does it create the group against whom it simultaneously inflicts
harm and in this sense is legitimately a law of general application that therefore falls
outside the Convention . . . This analysis might appear like the ultimate form of cultural
imperialism – the imposition of Western European standards on all countries regardless
of culture, religion etc, however if human rights standards are to possess any efficacy
there must be a bottom line concerning the rights that are considered as protected and
which should be respected by all nations.55

15.4.3.5 Selective enforcement of a law of general application

As noted above, selective enforcement of a law of general application can consti-
tute persecution. This matter is clarified by Gleeeson CJ, Gummow and Kirby JJ
in Applicant S v Minister for Immigration and Multicultural Affairs.56

Further, what was said in Israelian does not establish a rule that the implementation
of laws of general application can never amount to persecution. It could scarcely be so
given the history of the Nuremberg Laws against the Jews enacted by Nazi Germany
which preceded, and help to explain, the purposes of the Refugees Convention. Rather,
the Court majority determined that, on the facts of that case, it had been open to
the Tribunal to conclude that the implementation by Armenia of its laws of general
application was not capable of resulting in discriminatory treatment. A law of general
application is capable of being implemented or enforced in a discriminatory manner.

55 R Germov and F Motta, Refugee Law in Australia (2003), p. 240.
56 [2004] HCA 25 (27 May 2004), [42]–[44].
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Thus, selective prosecutions, or the imposition of punishments greater than they
would otherwise have been, the case for a Convention reason, would make
enforcement by a country of one of its prohibitory criminal laws of general appli-
cation persecution for a Convention reason.

The concept of discrimination is elaborated below. However, for present pur-
poses it is relevant to note that the above two tests are no more than an application
of principles that are normally regarded as being part of the concept of discrimi-
nation. A law can discriminate in two ways: directly or indirectly. The adoption of
the law of general application test as a formal standard in reality is no more than
a statement of the fact that laws that are neutral on their face do not normally
constitute persecution. In this sense, ‘neutral on its face’ means that, according
to the relevant criteria stipulated by the Convention definition, the law is non-
offensive. A law is neutral on its face in this regard if it does not select one of the
Convention grounds as being the trigger for the additional burden. Thus, a law of
general application is simply one that in form does not subject people to the risk
of serious harm for a Convention reason. In the language of discrimination law,
it is a law that does not constitute direct discrimination. Selective enforcement
of a law of general application equates to the concept of indirect or substantive
discrimination. The test of whether the law is applied and/or enforced in a dis-
criminatory manner means no more than that laws which are neutral on their
face can nevertheless result in persecution if in substance they target people for
a Convention reason or disproportionately impact57 on people for a Convention
reason.

15.4.3.6 The legitimate objective and appropriate and adapted test

In some circumstances, a law that appears to discriminate (either on its face
or as a result of the manner in which it is enforced) for a Convention reason
does not constitute persecution. This is so where the law and its enforcement
have a legitimate objective and the means chosen to achieve the objective are
appropriate and adopted to achieve that objective. Glesson CJ, Gummow and
Kirby JJ in ApplicantSvMinisterforImmigrationandMulticulturalAffairs stated:58

The criteria for the determination of whether a law or policy that results in discrim-
inatory treatment actually amounts to persecution were articulated by McHugh J in
Applicant A. His Honour said that the question of whether the discriminatory treat-
ment of persons of a particular race, religion, nationality or political persuasion or who
are members of a particular social group constitutes persecution for that reason ulti-
mately depends on whether that treatment is ‘appropriate and adapted to achieving
some legitimate object of the country [concerned]’. These criteria were accepted in the
joint judgment of Gleeson CJ, Gaudron, Gummow and Hayne JJ in Chen. As a matter of
law to be applied in Australia, they are to be taken as settled. This is what underlay the
Court’s decision in Israelian. Namely, that enforcement of the law of general application
in that particular case was appropriate and adapted to achieving a legitimate national
objective. (references omitted, emphasis added)

57 The premise that disproportionate impact of a law can constitute persecution is examined below.
58 [2004] HCA 25 (27 May 2004), [42]–[44].
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More insight into when a law is appropriate and adapted to achieving a legiti-
mate objective is provided by McHugh J in Applicant A:

Conduct will not constitute persecution . . . if it is appropriate and adapted to achieving
some legitimate object of the country of the refugee. A legitimate object will ordinarily
be an object whose pursuit is required in order to protect or promote the general welfare
of the State and its citizens. The enforcement of a generally applicable criminal law does
not ordinarily constitute persecution. Nor is the enforcement of laws designed to protect
the general welfare of the State ordinarily persecutory even though the laws may place
additional burdens on the members of a particular race, religion or nationality or social
group. Thus, a law providing for the detention of the members of a particular race
engaged in a civil war may not amount to persecution even though that law affects only
members of that race.59 (emphasis added)

However, laws or actions stemming from considerations such as state security
concerns do not provide an automatic exception to the Convention. ‘It must always
be considered that such acts do not excuse examination as to whether they serve
merely as a pretext for targeting individuals or groups for harm for a Convention
reason.’60

In Applicant A, McHugh J further stated:

[W]here a racial, religious, national group or the holder of a particular political opinion
is the subject of sanctions that do not apply generally in the State, it is more likely than
not that the application of the sanction is discriminatory and persecutory. It is therefore
inherently suspect and requires close scrutiny. In cases coming within the categories of
race, religion and nationality, decision-makers should ordinarily have little difficulty
in determining whether a sanction constitutes persecution of persons in the relevant
category. Only in exceptional cases is it likely that a sanction aimed at persons for
reasons of race, religion or nationality will be an appropriate means for achieving a
legitimate government object and not amount to persecution.

In cases concerned with political opinion and the membership of particular social
groups, the issue of persecution may often be difficult to resolve when the sanctions
arise from the proper application of enacted laws. Punishment for expressing ordi-
nary political opinions or being a member of a political association or trade union is
prima facie persecution for a Convention reason. Nevertheless, governments cannot be
expected to tolerate political opinion or conduct that calls for their violent overthrow.
Punishment for expressing such opinions is unlikely to amount to persecution. Never-
theless, even in these cases, punishment of the holders of the opinions may amount to
persecution. It will certainly do so when the government in question is so repressive
that, by the standards of the civilised world, it has so little legitimacy that its overthrow
even by violent means is justified. One who fled from the regime of Hitler or Pol Pot
could not be denied the status of refugee even if his or her only claim to that status relied
on a fear of persecution for advocating the violent overthrow of that regime. (emphasis
added)61

59 Applicant A v MIEA [1997] HCA 4 (24 February 1997).
60 R Germov and F Motta, Refugee Law in Australia (2003), p. 235.
61 ibid., p. 259–60. This approach was adopted more recently by McHugh and Kirby JJ in S395/2002 v MIMA
[2003] HCA 71 (9 December 2003), at [45], where in the context of a particular social group (homosexuality)
claim, they stated ‘if a person claims refugee status on the ground that the law of the country of his or her
nationality penalises homosexual conduct, two questions always arise. First, is there a real chance that the
applicant will be prosecuted if returned to the country of nationality? Second, are the prosecution and the
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Thus, where a law appears to discriminate for a Convention reason it is necessary
to examine the circumstances to decide if either the law or its enforcement has a
legitimate objective and whether it is appropriate and adapted to achieving that
objective.

The legitimate purpose and appropriate and adapted test is invoked when a
law, directly or indirectly, targets a person for a Convention reason. This test can
be applied to save laws that discriminate for a Convention reason on their face
or have the practical effect of doing so.

The main difficulty with the legitimate purpose and appropriate and adapted
test is the uncertainty surrounding the meaning of several key terms. As discussed
below, phrases such as the ‘standards of civilised society’ and ‘common humanity’
do not provide meaningful guidance.

15.4.4 Unsatisfactory state of existing law regarding
nexus elements

Thus, it can be seen that the concept of persecution is multi-faceted. According
to existing case law there are several essential defining elements of persecu-
tion. These elements include systematic and discriminatory conduct, an element
of motivation and a causal nexus between the harm and the grounds. Statu-
tory requirements entrench the requirement that prosecution involves systematic
and discriminatory conduct, and underline the fact that the casual connection
between the grounds and the harm is such that a Convention ground must be the
main reason for the harm. In addition, where the conduct stems from the appli-
cation of a legal standard it is necessary to ascertain whether the law is justified
on the basis that it has a legitimate objective and is appropriate and adapted to
achieving that objective.

The tests that have been developed for persecution are unsatisfactory. There is
considerable uncertainty regarding its scope and meaning. This is not surprising
as many of the elements overlap, are poorly defined and in some cases, are simply
obsolete.

The view that persecutory conduct needs to be systematic, interpreted as non-
random, lacks substance as a means for distinguishing persecution from other
forms of harm that do not constitute persecution. The only form of harm that it
may exclude is accidental harm. Moreover, any form of harm that satisfies the ‘for
reasons of’ requirement cannot possibly be random. The motivation requirement
suffers from the same defect. Given that relevant motivations include acts of
cruelty and kindness, one has exhausted most of the range of human motivations.
Thus, if harm is ‘for reason of ’ a Convention ground, it cannot be as a result of an
irrelevant motivation. The motivation requirement is redundant.

potential penalty appropriate and adapted to achieving a legitimate object of the country of nationality. In
determining whether the prosecution and penalty can be classified as a legitimate object of that country,
international human rights standards as well as the laws and culture of the country are relevant matters. If
the first of these questions is answered: Yes, and the second: No, the claim of refugee status must be upheld
even if the applicant has conducted him or herself in a way that is likely to attract prosecution’.
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The overlap between the elements of persecution has resulted in only the
loosest of distinctions being made between these elements. Indeed, at times they
have been used as synonyms. As is noted by Germov and Motta:

The High Court has frequently used the adjective ‘discriminatory’, ‘selective’ and ‘sys-
tematic’ to differentiate ‘random’ or ‘non-discriminatory’ harm from ‘persecution’ for
the purposes of the Refugees Convention’. They underscore the necessity for there to
be the requisite ‘nexus’ – expressed by the phrase ‘for reasons of’ – between the harm
feared and a ground mentioned in the Convention definition before the harm feared
satisfies the requirement of ‘persecution’ for Convention purposes.62

In our view, Germov and Motta touch on an important point here: that the requi-
site connection between the harm and the grounds is underpinned by a unifying
concept that has not been expressly and clearly articulated by the courts. There is
a single concept, that when fully understood, underlies this nexus. It is the con-
cept of discrimination. Properly understood and applied it can render coherency
to this area of the law, such that the other elements constituting the nexus are
unnecessary. The notion of discrimination is also a means through which this
area of law can be interpreted in its most favourable light from the point of view
of asylum-seekers, thereby injecting principle and certainty into the law.

Discrimination as the sole criterion for the nexus between the harm and
grounds can serve to coherently distinguish between prosecution and persecu-
tion and, in the process, make tests that have been developed in relation to this
issue (that is, the law of general application and the legitimate and appropriate
and adapted test) redundant. This is especially so in cases where harm is sanc-
tioned by a law of a state. The reform proposal in the next section most pointedly
applies to such situations. Its relevance to other forms of persecution, that is,
where the conduct is not sanctioned by the manner in which a law is drafted or
interpreted, is discussed in section 15.4.7.

15.4.5 A new unifying understanding: discrimination as the
touchstone where persecution stems from
the operation or application of a law

15.4.5.1 The nature of discrimination

Discrimination is a universal concept.63 The principle requires that like cases
should not be treated differently and unlike cases must not be treated alike unless

62 R Germov and F Motta, Refugee Law in Australia (2003), p. 198. They have also stated that the notion of
a motivation does not add anything to the context of persecution. This is particularly so because motivation
does not always involve an element of antipathy of malice. As is noted by Germov and Motta, ‘in explaining
the link between fear of persecution and the Convention reasons, the courts have emphasised that it must be
“systematic”, “discriminatory” or “selective” in that it is a Convention ground that is driving the persecution
that the applicant fears’: p. 207.
63 In this sense we are obviously referring to its meaning in a pejorative sense. The other sense of the word
was noted by the High Court in IW v City of Perth [1997] HCA 30 (31 July 1997) 1, which made the following
observations regarding the meaning of discrimination: ‘ “Discrimination”, as a matter of ordinary English, has
quite distinct shades of meaning. Some of these lack the critical if not pejorative connotation the term has in
human rights legislation. Thus, “discrimination” may identify the ability to observe accurately and make fine
distinctions with acuity, good judgment or taste, as well as the making of unjust or prejudicial distinctions’.
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objectively justified. In essence, to discriminate is to treat people differently when
they are similar in relevant respects, or to treat them similarly when they are dif-
ferent in relevant respects. That is, to discriminate is to treat someone differently
without a relevant basis for the difference.64

In Street v Queensland Bar Association, Gaudron J stated:

Although in its primary sense ‘discrimination’ refers to the process of differentiating
between persons or things possessing different properties, in legal usage it signifies the
process by which different treatment is accorded to persons or things by reference to
considerations which are irrelevant to the object to be attained.65

In Castlemaine Tooheys Ltd v South Australia, Gaudron and McHugh JJ stated:

The essence of the legal notion of discrimination lies in the unequal treatment of equals,
and, conversely, in the equal treatment of unequals.66

In the context of refugee law it is clear that the sort of discrimination that is pro-
hibited is discrimination in terms of the Convention grounds. This is a point noted
by Germov and Motta, who state that discriminatory conduct (in the context of
refugee law) ‘is the treatment of an individual differently on the basis of criteria
that are not legitimate; in the case of the Refugees Convention, this means one
of the reasons listed in the Convention definition’.67 Thus, a law discriminates
(at least prima facie) for a Convention reason (directly or indirectly) where it
operates disproportionately against people for a Convention reason. It will be
discriminatory where it imposes additional burdens on people from particular

64 A F Bayefsky, ‘The Principle of Equality of Non-Discrimination in International Law’ (1990) 11 HRLJ 1.
In the Australian context the same definition has been adopted, see for example, Castlemaine Tooheys Ltd v
South Australia (1990) 169 CLR 436, 480, below. See also, L Katzner, ‘Is the Favouring of Women and Blacks
in Employment and Educational Opportunities Justified?’ in J Feinberg and H Gross (eds) Philosophy of Law,
4th edn, 1991, p. 468.
65 The High Court in IW v City of Perth [1997] HCA 30 (31 July 1997) 1 made the following additional
observations regarding the meaning of discrimination. ‘In Australia, discrimination is also a constitutional
concept. The terms “discriminate” or “discrimination” appear in various provisions of the Constitution, notably
ss 51(ii), 102 and 117. Section 117 states: “A subject of the Queen, resident in any State, shall not be subject in
any other State to any disability or discrimination which would not be equally applicable to him if he were a
subject of the Queen resident in such other State.” Section 51(ii) authorises the making of laws with respect to
taxation “but so as not to discriminate between States or parts of States”.’ In Street v Queensland Bar Association,
when dealing with s 117, Gaudron J said: ‘Although in its primary sense “discrimination” refers to the process
of differentiating between persons or things possessing different properties, in legal usage it signifies the
process by which different treatment is accorded to persons or things by reference to considerations which
are irrelevant to the object to be attained. The primary sense of the word is “discrimination between”; the
legal sense is “discrimination against”.’ Further, in Castlemaine Tooheys Ltd v South Australia, a case concerned
with the application of s 92 of the Constitution after Cole v Whitfield Gaudron and McHugh JJ said: ‘A law is
discriminatory if it operates by reference to a distinction which some overriding law decrees to be irrelevant
or by reference to a distinction which is in fact irrelevant to the object to be attained; a law is discriminatory
if, although it operates by reference to a relevant distinction, the different treatment thereby assigned is
not appropriate and adapted to the difference or differences which support that distinction. A law is also
discriminatory if, although there is a relevant difference, it proceeds as though there is no such difference,
or, in other words, if it treats equally things that are unequal – unless, perhaps, there is no practical basis
for differentiation.’ This passage deals with species of discrimination which elsewhere have been identified
as ‘direct’ and ‘indirect’ discrimination. The succinct terms by which the fundamental precepts are explained
in this passage have been eschewed by legislatures when framing human rights legislation, such as the Act.
Language has been employed which is both complex and obscure and productive of further disputation’.
66 (1990) 169 CLR 436 at [8].
67 R Germov and F Motta, Refugee Law in Australia (2003), p. 201.
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races, nationalities, religions or political backgrounds or from particular social
groups.

As noted above, discrimination can be direct or indirect. Direct discrimination
is the easiest to identify. It occurs when the law or policy expressly applies only
to a particular group. An example is a law prohibiting (only) black people from
entering a park. Indirect discrimination occurs when the law or policy is neutral
on its face, but in substance disproportionately excludes groups from enjoying
certain advantages or imposes disadvantages on them.68 For example, a law
stating that ‘pet owners are not permitted in parks’ is neutral on its face, but
indirectly discriminates if only one group in the community happens to be pet
owners. This is a point also noted by the High Court. In Street v Queensland Bar
Association, McHugh J stated:

Not only can discrimination arise from the factual operation of the law; but it can arise
just as readily from a law which treats as equals those who are different as it can from
a law which treats differently those whose circumstances are not manifestly different.

It is important to note that there is no discrimination where there is a ‘relevant basis’
for marking out people for extra burdens. This underlines a fundamental aspect of the
notion of discrimination and its logical converse the notion of equality. The fact that
different treatment alone does not constitute discrimination is a point that has been
expressly noted by Gaudron J in Street: ‘the primary sense of the word discrimination
is “discrimination between”; the legal sense is “discrimination against” ’.69

It is important to note that there is no discrimination where there is a ‘relevant
basis’ for marking out people for extra burdens. This underlines a fundamental
aspect of the notion of discrimination and its logical converse, the notion of equal-
ity. The fact that different treatment alone does not constitute discrimination is
a point that has been expressly referred to by Gaudron J in Street: ‘the primary
sense of the word discrimination is “discrimination between”; the legal sense is
“discrimination against”’.70

In refugee law, it is unclear in what sense of the term discrimination has been
used. However, in this context, given that the concept has not been analysed
in depth and the reliance by courts on concepts that inhere in the concept of
discrimination, it is almost certain that it means ‘discrimination between’.71 In
this sense, to discriminate means simply to treat someone differently (that is,
to subject them to serious harm) for a Convention reason. Irrespective of the
meaning that is currently attributed to discrimination in refugee law, a proper
understanding of the term and application of it to refugee law makes the other
elements of persecution superfluous. This argument is now developed in the
context of articulating a test for determining the difference between prosecution
and persecution.

68 S Prechal, ‘Combating Indirect Discrimination in the Community Law Context’ [1993] LIEI 81, 83–4.
69 Street v Queensland Bar Association [1989] HCA 53 (16 November 1989).
70 ibid.
71 The one notable exception is in MIMA v Ibrahim [2000] HCA 55 (16 November 2000) at paras 29–30, per
Gaudron J.
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15.4.5.2 Statement of the new test for the requisite nexus between
the grounds and the harm

This starting point is to acknowledge that laws that inflict serious harm for a
Convention reason are persecutory. The second point is that a law can target a
person for a Convention reason in one of two ways. It can do so by adverting to
the Convention reason on the face of the law or, indirectly, by targeting people
for a Convention reason as a result of the manner in which the law is applied.

Schematically, these premises can be laid out as follows:
1 Does the law on its face impose an additional burden for a Convention

reason?
2 If the answer is ‘no’, it is necessary to examine if the practical effect of the

law is to impose an additional burden on people for a Convention reason,
either because the law selectively targets people for a Convention ground
or because it operates disproportionately against people for a Convention
ground.

3 If the answer to both questions is ‘no’, the law does not constitute persecu-
tion.

4 If the answer to question 1 or 2 is ‘yes’, then the law will constitute persecu-
tion unless there is a relevant basis for causing serious harm to people for a
Convention reason.

15.4.5.3 The notion of a relevant difference

Step 4 in the above list is the most complex. The notion of what constitutes
a relevant difference has not been directly addressed, let alone settled, by the
courts. A relatively uncontroversial aspect of the notion is that there must be
a ‘universal’ reason for any permissible discrimination.72 Wider moral theory
informs us regarding what such a reason would be.73

According to FA Hayek:

The requirement that the rules of true law be general does not mean that sometimes
special rules may not apply to different classes of people if they refer to properties
that only some people possess. Such distinctions will not be arbitrary, will not subject
one group to the will of others, if they are recognised as justified by those inside and
those outside the group. . . . This does not mean that there must be unanimity as to
the desirability of the distinction, but merely that individual views will not depend on
whether the individual is in the group or not. So long as, for instance, the distinction

72 See J Waldron, The Law, Routledge, New York, 1997, pp. 43–44. A judgment is universalisable if the
acceptance of it in a particular situation entails that one is logically committed to accepting the same judgment
in all other situations, unless there is a relevant difference. To state that moral judgments are universal entails
that whenever one judges a certain action or thing (situation) as having a particular moral status, then one
is logically committed to the same judgment about any relevantly similar action or situation. In this regard
numerical differences are irrelevant. This refers to specific descriptions of the person, relation or situation.
Thus, the fact a judgment relates to a particular person (such as John Smith), place (such as Melbourne),
relation (John’s mother) is irrelevant. Also irrelevant are generic differences; tastes, preferences and desires.
Likewise, whether a person is rich, poor or middle-class should not impact on the rights and protections that
are bestowed on that person: J.L. Mackie, Ethics: Inventing Right and Wrong (1977), pp. 83–102.
73 Waldron, ibid.
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is favoured by the majority both inside and outside the group, there is a strong pre-
sumption that it serves the ends of both. When, however, only those inside the group
favour the distinction, it is clearly privilege; while if only those outside favour it, it is
discrimination.74

As a crude guide to what constitutes a relevant distinction, Hayek’s test has con-
siderable merit. The most appealing aspects of it are that majoritism (both within
and outside a group) is generally relatively easy to measure; and that it reflects
the idea that our, even unreflective, moral notions are often correct. However,
it cannot serve as the ultimate standard regarding the soundness of a relevant
difference. People are not always good judges regarding whether an activity or
proposal is in their self-interest, and morality is ultimately not a popularity con-
test. The ultimate test of what constitutes a legitimate interest must be informed
by the moral theory that applies to govern all conduct. Previously, it has been
argued that the most sound theory of morality is utilitarianism.75 It follows, that
in relation to conferring benefits and burdens, a legitimate relevant difference is
one that will serve to best promote net happiness. Rights based theorists would
argue, no doubt, that a relevant difference is one that serves to promote the
recognition of human rights. Irrespective of how the concept of relevant differ-
ence is defined, the important point to note for the purposes of this discussion
is that the concept is universalisable and must be informed by the moral the-
ory to which one subscribes. Given the large degree of overlap between rights
based theories and utilitarianism, in terms of the ultimate interests which are
accorded to people,76 it is doubtful whether the application of the relevant dif-
ference test from the respective perspectives would yield meaningfully different
outcomes.

The ultimate question in this regard is when will a law which targets people
for a Convention reason not be persecutory because there is a relevant reason
for targeting such people? In the context of refugee law the notion of a relevant
difference is complicated further by the concept of state sovereignty.

In order to advance this issue, a starting point is to consider what the case law
offers on this matter. As noted above, the courts have not directly canvassed the
issue of relevant difference – especially in the context of refugee law. However,
the same notion has been discussed under the pretext of another doctrine: the
legitimate objective and appropriate and adapted test.

15.4.5.4 The legitimate objective and appropriate and adapted test
as a synonym for relevant difference

A full understanding of the meaning of discrimination reveals that the ‘legitimate
objective and appropriate and adopted’ criterion is already incorporated within
this notion. There will be no discrimination where there is a relevant reason

74 Constitution of Liberty, 1960, p. 154.
75 See further chapter 18.
76 See M Bagaric, ‘In Defence of a Utilitarian Theory of Punishment: Punishing the Innocent and the Com-
patibility of Utilitarianism and Rights’ (1999) 24 Australian Journal of Legal Philosophy 95.
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for the different treatment, and a relevant reason will always exist where the
law has a legitimate objective and is appropriate and adopted to achieving this.
Thus, a full understanding of the concept of discrimination requires one to con-
sider not only if the law treats people differently but whether there is a relevant
reason (that is, a justification for this). The notions of relevant reason and the
legitimacy/appropriate and adopted criteria are effectively synonymous.

The notion of legitimacy so far as the objectives that a nation state can pursue
is ostensibly inimical to the concept of state sovereignty. As noted earlier, the law
making power of a state is plenary. Laws do not require a certain moral content to
be valid. Despite this, in the context of refugee law, courts cannot avoid the issue
of passing judgment regarding the legitimacy of law. The humanitarian objectives
of the Convention compel such an analysis. This is made more palatable by the
realisation that such analysis does not purport to impugn the validity of a law,
although a finding that a law is persecutory can still cast a pejorative spectre
over the legal system of the violating country. Further, it is not the case that the
interests protected by the Convention are absolute. Nation states are right to place
fetters on, for example, the freedom to express one’s political opinion, otherwise
citizens would be entitled to express their political opinion by painting graffiti
on private property and playing loud political messages or songs at all hours of
the day and night.

In order to define legitimate state objectives, it may be best to start with a
definition of illegitimate state objectives. Illegitimate objectives that stem from
the Convention are obviously those that directly flout its terms and have no other
purpose. Thus, laws will be illegitimate where they, for example, aim to suppress
political opinion by inflicting serious harm on people and have no ‘proper’ ratio-
nale. In terms of identifying other illegitimate objectives, the starting point is to
note that, given the diversity of human interests, the richness of human culture
and the considerable weight that any moral theory must accord to (individual
and group) liberty, a law can be improper only if it violates a fundamental norm.
As noted in the above discussion of serious harm, the most important moral norm
and the most basic human interest is the right to life. Thus a law or practice that
has as its objective to destroy human life would be illegitimate. Beyond this, it
can be argued that any other forms of interference with human interests that are
invariably destructive of the human capacity to subsist and which have few, if
any, redeeming features, would also be illegitimate.

Given the few limits that follow from the legitimacy objective, the appropriate
and adapted test assumes extra importance in the context of laws that potentially
subject people to serious harm. The essence of this requirement is embodied in the
concept of proportionality.77 The principle of proportionality is most prominent
in the area of sentencing law. In its crudest and most persuasive form it is the
view that the punishment should equal the crime. The proportionality principle
strikes a strong intuitive chord, and probably for this reason is embodied not

77 See Castlemaine Tooheys Ltd v South Australia [1990] HCA 1 (7 February 1990).
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only in sentencing law, but transcends many other areas of the law. As Fox notes,
the notion that the response must be commensurate to the harm caused, or
sought to be prevented, is at the core of the criminal defences of self-defence and
provocation. It is also at the foundation of civil law damages for injury or death,
which aim to compensate for the actual loss suffered, and equitable remedies,
which are proportional to the detriment sought to be avoided.78

The focus in the context of refugee law should be on the types of harm that
nation states should not be permitted to inflict on their citizens. In Chen Shi Hai
v MIMA the High Court stated:

Whether the different treatment of different individuals or groups is appropriate and
adapted to achieving some legitimate government object depends on the different
treatment involved and, ultimately, whether it offends the standards of civilised societies
which seek to meet the calls of common humanity. Ordinarily, denial of access to food,
shelter, medical treatment and, in the case of children, denial of an opportunity to obtain
an education, involve such a significant departure from the standards of the civilized world
as to constitute persecution. And that is so even if the different treatment involved is
undertaken for the purpose of achieving some legitimate national objective. (emphasis
added)79

The concept of basic human needs is one that in our view merits some develop-
ment. As noted in the above discussion of serious harm, in the hierarchy of human
interests the most basic element is need, in the form of the pre-conditions that
are necessary for subsistence and this should be focus of the Refugees Conven-
tion. And, in considering the conditions that are necessary for human subsistence,
there is little scope for debate – it is a matter of science, not sociology. Humans
need food, water, shelter and clothing to survive. All other interests are contin-
gent on the availability of these basic goods. Displaced persons who lack any
of these goods to a point where it threatens their survival should be accorded
refugee status. These interests aside, the other interests that merit protection are
the right to liberty and physical integrity.

Thus, in our view measures that encroach on a person’s capacity to subsistence
will normally violate the ‘appropriate and adapted’ requirement. It would be rare
that a state objective is so important that placing the lives of citizens in peril is a
proportionate and measured response to achieving the objective. In applying this
standard, the other aspect of the proportionality test must also be applied. Thus,
harsher forms of treatment can be imposed on citizens where the harm sought
to be prevented or the good that is pursued is high. This means that a law that
prescribes mandatory life imprisonment for people who express their political
opinion by carrying banners in the streets constitutes persecution, but the same
punishment for people who express their political opinion by burning down the
houses of their opponents may not be persecution.

78 R G Fox, ‘The Meaning of Proportionality in Sentencing’ (1994) 19 Melbourne University Law Review 489.
79 Chen Shi Hai v MIMA [2000] HCA (13 April 2000).
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15.4.6 A new test or unification of previous principles?

It is important to note that the approach suggested above does not involve a
fundamental re-interpretation of the definition of persecution. Rather it explains
and unifies the meaning of persecution. There are relatively few practical changes
to the existing law that would flow from the proposed approach. As noted above,
many of the existing aspects of persecution (such as causation and the legitimate
and appropriate and adapted test) are already incorporated in the proposed
model.

One change that at least ostensibly would follow from the proposed approach
is that persecution would occur where a law disproportionately impacts on peo-
ple of a certain race or ethnicity, or who belong to a particular social group or
hold a certain political opinion, or who adhere to a certain religion. There is no
requirement that the harm imposed should selectively target such people. This
is not, however, a disadvantage of the suggested approach. There are several
reasons for this.

First, as noted by Hathaway, it is notoriously difficult to ascertain the purpose
for which a law is enacted and hence it is often meaningless to ask whether
a law actually systematically targets a person. In nations with well-developed
institutions of government, there is some scope for trawling through government
debates to ascertain the objective of legislation. However, even in nations such
as Australia, it has been suggested that the concept of a group legislative intent
is artificial.80 Such difficulties are compounded many times over in relation to
countries from which refugees most commonly originate. In most cases, they
are third world countries where there are negligible opportunities for obtaining
credible or cogent evidence regarding the objective of a law.

Moreover, the concept of discrimination inherently involves a notion of moti-
vation and targeting. In this context, this is an objective test. Kirby J, in the context
of discussing the meaning of discrimination pursuant to Equal Opportunity Act
1984 (WA), in IW v City of Perth noted:

Against this background, it is unsurprising that the weight of authority supports the
proposition that it is unnecessary for a complainant to show that the alleged discrimina-
tor intended to discriminate or set out with that motivation and purpose. Some doubts
have been expressed concerning this opinion. Certainly, where the alleged discrimina-
tor is shown to have been actuated by a deliberate discriminatory purpose, that fact, if
proved, will make the breach of the statute easier to establish. But much discrimination
occurs unconsciously, thoughtlessly or ignorantly. It would subvert the achievement
of the purposes of the Act if it were necessary for a complainant to establish that the
alleged discriminator intended, or had the motive, to discriminate. All that need be
shown is that the alleged discriminator has acted ‘on the ground of ’, relevantly, impair-
ment. That involves an objective characterisation of the discriminator’s ‘ground’ for its
conduct, for which subjective intention may be relevant but is not decisive.81

80 For a contrary view, see M Bagaric, ‘Originalism: Why Some Things Should Never Change – or at Least
not Change too Quickly’ (2000) 19 University of Tasmania Law Review, pp. 173–204.
81 [1997] HCA 30 (31 July 1997).
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As discussed above, the real touchstone, and the only one, that is relevant to
distinguishing between prosecution and persecution is the concept of discrimi-
nation. This has not been expressly acknowledged or accepted by relevant case
law. However, an understanding of the concepts in this area of refugee law reveals
that what the courts have been alluding to all along is no more than the concept
of discrimination. Acknowledgment of this would infuse coherency, consistency
and certainty into this area of the law.

The concept of discrimination, when properly understood, unifies and
explains most of the standards and doctrines that currently exist concerning
the concept of persecution. It is submitted that discrimination is the only test
for persecution that unifies all aspects of current persecution law, expect for the
‘motivation’ requirement. However, given the manner in which this requirement
has been interpreted (such that it does not require antipathy), this does not con-
stitute a meaningful impediment to a unified approach to persecution.

15.4.7 Relevance of proposed test where persecutory conduct
is not pursuant to legal standard

As already noted, the test stipulated above is most apposite to situations where
the persecutory conduct is pursuant to the application or operation of a legal rule
or principle. In particular, it provides a mechanism for distinguishing between
prosecution and persecution. It may intuitively seem less appropriate in situations
where an individual is being targeted for direct adverse treatment pursuant to a
practice or policy of state authorities, for example, where security forces regularly
detain and beat people from a certain ethnic group.

The proposed test does not require individuals to be selectively targeted. How-
ever, this does not reveal a shortcoming of the test in such circumstances. The
notion of targeting or selectivity is in fact superfluous. This is because the concept
of discrimination, as defined above, encompasses all circumstances where indi-
viduals are directly targeted by state agents, and also extends to situations where
the mistreatment is less direct, for example where a person is denied welfare or
food for a Convention reason.

15.4.8 Non-state agents: failure of state protection

An important aspect of persecution is that it does not necessarily need to be
directly caused by agents acting for the state. Persecution can also occur where
the state cannot or will not protect an individual from serious harm brought
about for a Convention reason. Although, section 91R(1)(c) refers to system-
atic and discriminatory conduct, the term conduct has been interpreted very
broadly by the High Court to include situations where authorities consciously
elect not to prevent serious harm occurring to a person on account of a Convention
reason.
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The leading authority is MIMA v Khawar,82 which involved the failure by police
to enforce the law to protect a wife from being beaten by her husband because of
systematic discrimination against women that was both tolerated and sanctioned
by the state. A failure by a state to act for discriminatory reasons, in circumstances
where there was a duty to act, was found to convert serious non-Convention harm
into persecutory conduct.

The converse also applies. The majority in MIMA vRespondentsS152/2003 held
that where the persecutor is a non-state agent, the willingness and ability of a state
to provide the requisite level of protection to its citizens will preclude a finding that
an applicant fears persecution under the Convention.83 Thus, while ‘protection’ in
article 1A(2) is concerned with external protection, in a case involving non-state
persecutors, internal protection from persecution by the authorities of a state is
relevant to whether a person is unable or ‘unwilling’ to avail himself or herself of
the protection of his or her home state. To this end, it is important to note that
the appropriate level of protection (such that an applicant’s unwillingness to seek
internal state protection is unreasonable) does not require the state to provide
an assurance or guarantee of safety. In the majority judgment the Court noted:

If the Full Court contemplated that the Tribunal, in assessing the justification for unwill-
ingness to seek protection, should have considered, not merely whether the Ukrainian
government provided a reasonably effective police force and a reasonably impartial
system of justice, but also whether it could guarantee the first respondent’s safety to
the extent that he need have no fear of further harm, then it was in error. A person
living inside or outside his or her country of nationality may have a well-founded fear
of harm. The fact that the authorities, including the police, and the courts, may not be
able to provide an assurance of safety, so as to remove any reasonable basis for fear,
does not justify unwillingness to seek their protection. For example, an Australian court
that issues an apprehended violence order is rarely, if ever, in a position to guarantee
its effectiveness. A person who obtains such an order may yet have a well-founded fear
that the order will be disobeyed. Paradoxically, fear of certain kinds of harm from other
citizens can only be removed completely in a highly repressive society, and then it is
likely to be replaced by fear of harm from the state.84

The majority of the Court further noted that ‘no country can guarantee that its
citizens will at all times, and in all circumstances, be safe from violence. Day
by day, Australian courts deal with criminal cases involving violent attacks on
person or property’.85 The degree of state protection that is required is determined
according to international standards. A country has a duty:

To take reasonable measures to protect the lives and safety of its citizens [which] would
include an appropriate criminal law, and the provision of a reasonably effective and
impartial police force and justice system.86

82 [2002] HCA 14 (11 April 2002).
83 MIMA v Respondents S152/2003 [2004] HCA 18 (21 April 2004).
84 ibid., [28].
85 (2004) 205 ALR 487 at para 26.
86 ibid. at 26.
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15.4.9 Personal responsibility to avoid persecution

As discussed in Chapter 14, there are cases where individuals may be able to
eliminate or minimise the chance of persecution by concealing certain traits
(such as their religion or political sentiments) or modifying their conduct (for
example, remaining discreet about their sexual preferences); and on this issue,
the High Court in the case of Appellant S395/2002 v MIMA has held that the fact
that individuals can take steps to avoid coming to the notice of their persecutors
does not disentitle them from refugee status.87

It is unclear to what extent this principle will be developed. It is unlikely that it
will apply in an absolute manner, otherwise issues of personal responsibility and
accountability will be removed from refugee determinations. In Western cultures
people are expected to suppress certain desires and an election not to do so which
results in harsh sanctions is not usually viewed as constituting unfair treatment.
Thus, we are expected to keep our clothes on in public, not have sex with children,
not beat our spouses, vote only once and not mistreat animals. If we elect to act
to violate such norms, we are held responsible for our choices.

As previously stated, the Convention is meant to offer protection to blameless
people who are at risk of harm as a result of social and political circumstances
beyond their control. It is not a visa mechanism for people who abdicate all notions
of responsibility and elect to engage in conduct that they are aware will bring
them to the adverse interest of the authorities. Given that notions of blame and
responsibility cannot be divorced from this context, it is likely that courts in the
future will place limits on the type of characteristics or behaviour which individ-
uals are not expected to modify or conceal. To this end, it may be that individuals
are required to curtail all conduct to avoid persecution except that which would
require extraordinary steps or result in them living oppressive existences. Many
individuals regard their sexual orientation and religious convictions as defining
aspects of their personhood. However, in most cases it may be less important, for
example, to publicly express one’s political preference.

87 Appellant S395/2002 v MIMA (18 April 2003), [40], [80].



16
Well-founded fear of persecution

16.1 Overview

The notion of a well-founded fear is one of the constituent elements of the
definition of a refugee. In Chan v MIEA the High Court held that ‘well-founded
fear’ has both a subjective and an objective element.

The phrase ‘well-founded fear of being persecuted’ . . . contains both a subjective and
an objective requirement. There must be a state of mind – fear of being persecuted –
and a basis – well-founded – for that fear.1

It is important to emphasise that in determining whether a fear of persecution
is well-founded the relevant point of inquiry is at the time when the decision
is made, not at the point at which the applicant left his or her country,2 and
must take into account not the current situation but what is likely to occur in the
reasonably foreseeable future.3

16.2 The subjective element

The subjective element focuses on the perceptions of the individual regarding
the risk involved with returning to the relevant country. The applicants’ personal
beliefs regarding the dangers awaiting them in their country of origin are rarely a
defining consideration in the determination of refugee status. The best evidence
of what an applicant believes is obviously his or her express comments on the

1 [1989] HCA 62 (9 December 1989), [16].
2 ibid.
3 MIEA v Wu Shan Liang & Ors [1996] HCA 6 (7 March 1996), [47].
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subject matter. It is difficult to reject an applicant’s claim that he or she fears
persecution. This is especially so given that this belief does not need to have a
rational basis. Nevertheless, in some cases a fact finder may be entitled to reject
such an assertion on the basis that it is disingenuous. Examples are where the
applicant voluntarily and regularly visits his or her country of origin or where
there is absolutely no evidential basis for the fear.

The more contentious issue will normally be the objective fear.

16.3 The objective element

The objective element requires there to be a rational, factual basis for the fear. In
Chan v MIEA it was noted that ‘whilst there must be a fear of being persecuted,
it must not all be in the mind; there must be a sufficient foundation for that
fear’.4 The High Court held that a fear is objectively well-founded if the evidence
establishes that there is a ‘real chance’ of being persecuted.5 The Courts have used
several terms and concepts to illuminate the meaning of real chance. It has been
noted that a real chance involves a substantial risk of persecution as opposed
to a hypothetical or remote chance. The courts have not ascribed a statistical
probability to size of the risk, however, it is obvious that it can be less than fifty
percent and even no higher than ten percent. Mason CJ has stated a ‘real chance’:

Conveys the notion of a substantial, as distinct from a remote chance, of persecution
occurring. If an applicant establishes that there is a real chance of persecution, then
his fear, assuming that he has such a fear, is well-founded, notwithstanding that there
is less than a fifty per cent chance of persecution occurring.6

This interpretation fulfils the objects of the Convention in securing recognition
of refugee status for those persons who have a legitimate or justified fear of
persecution on political grounds if they are returned to their country of origin.

McHugh J has stated:

The decisions in Sivakumaran and Cardoza-Fonseca also establish that a fear may be
well-founded for the purpose of the Convention and Protocol even though persecution
is unlikely to occur. As the U.S. Supreme Court pointed out in Cardoza-Fonseca an
applicant for refugee status may have a well-founded fear of persecution even though
there is only a 10 per cent chance that he will be shot, tortured or otherwise persecuted.
Obviously, a far-fetched possibility of persecution must be excluded. But if there is a
real chance that the applicant will be persecuted, his fear should be characterised as
‘well-founded’ for the purpose of the Convention and Protocol.7

4 [1989] HCA 62 (19 December 1989), [16].
5 ibid. [12].
6 ibid. [13]. See also NAES v MIMA [2004] FCA FC 79 (30 March 2004).
7 Chan v MIEA [1989] HCA 62; (1989) 169 CLR 379 F.C. 89/034 (9 December 1989), [35]. For more recent
application of this test, see VTAG v Minister for Immigration & Multicultural & Indigenous Affairs [2004] FCA
447 (16 April 2004).
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A fear of persecution is not well-founded if it is merely assumed or if it is mere
speculation. In SGKB v Minister for Immigration & Multicultural & Indigenous
Affairs, the Full Federal Court noted that:8

In the Minister for Immigration and Ethnic Affairs v Guo (1997) 191 CLR 559 at 571–2,
where six members of the Court (Brennan CJ, Dawson, Toohey, Gaudron, McHugh and
Gummow JJ) said . . . : No doubt in most, perhaps all, cases . . . the application of the
real chance test, properly understood as the clarification of the phrase ‘well-founded’,
leads to the same result as a direct application of that phrase. . . . Nevertheless, it is
always dangerous to treat a particular word or phrase as synonymous with a statutory
term, no matter how helpful the use of that word or phrase may be in understanding
the statutory term. . . . A fear is ‘well-founded’ when there is a real substantial basis
for it. As Chan shows, a substantial basis for a fear may exist even though there is far
less than a 50 per cent chance that the object of the fear will eventuate. But no fear
can be well-founded for the purpose of the Convention unless the evidence indicates a
real ground for believing that the applicant for refugee status is at risk of persecution.
A fear of persecution is not well-founded if it is merely assumed or if it is mere specu-
lation. In this and other cases, the Tribunal and the Federal Court have used the term
‘real chance’ not as epexegetic of ‘well-founded’, but as a replacement or substitution
for it.

16.4 Fear must be objective and subjective

As the law stands currently both elements of well-founded fear must be satisfied.
Thus, a claim for refugee status will fail if either element is not satisfied. This is
understandable where a case fails on the basis that an objective fear is lacking.
However, it is curious that a claim will fail where there is an objective basis for
the well-founded fear, however the applicant does not share this fear.9

There is no logical or normative reason for not providing protection to a person
who is in danger, simply because the person is not aware of the danger. This
anomaly is to a large extent ameliorated by the fact that it is rare that an applicant
will not be aware of the relevant danger. However, situations will arise where
applicants, because of, say, a flawed assessment of current country information,
incorrectly believe that a certain risk to their safety has subsided.

Although judicial authority expressly states that both elements of the well-
founded fear must exist, none of the cases related to this issue involves situations
where an applicant mistakenly no longer feared an objective risk and hence the
principle mandating both elements is strictly obiter dictum. Faced with such a fac-
tual situation it is likely that a court will find that only an objective fear is neces-
sary, and that the subjective component is, in fact, simply one consideration that is
relevant to the existence of an objective fear. This view is supported by the fact that

8 [2003] FCAFC 44 (18 March 2003), [18].
9 In SDAQ v Minister for Immigration & Multicultural & Indigenous Affairs [2003] FCAFC Cooper J, at [19],
stated that the issue of objective fear does not even arise if there is no subjective fear.
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in case of children and the mentally disabled, it is possible to impute a subjective
fear.10

Some support for this view derives from comments by Dawson J in Chan v
MIEA. In remarking on the emphasis on the subjective component of the test in
the UNHCR handbook, his Honour stated:

Perhaps the emphasis upon the subjective element in this view of the test was prompted
by recognition of the fact that some member States of the Convention are reluctant to
find an actual danger of persecution in another country for fear of damaging relations
with that other country: see Reg. v. Home Secretary; Ex parte Sivakumaran (1988) AC
958, at p. 998. But ‘well-founded’ must mean something more than plausible, for an
applicant may have a plausible belief which may be demonstrated, upon facts unknown
to him, to have no foundation. It is clear enough that the object of the Convention is
not to relieve fears which are all in the mind, however understandable, but to facilitate
refuge for those who are in need of it.11 (emphasis added)

16.5 The relevant time at which risk is assessed and
relevance of past events and sur place claims

As noted above, the relevant time at which the fear must be assessed is at the
time the decision is made, not when the applicant left his or her country or when
the application for a protection visa is drafted or filed.12 Thus, if an applicant is
a refugee at the time of leaving his or her country, this will not necessarily be the
case when his or her refugee status is assessed.

The fact that a person has previously experienced persecution does not nec-
essarily entail that he or she is a refugee. However, as was noted by the Court in
MIEA v Guo past events often serve as a good guide to future events:

The course of the future is not predictable, but the degree of probability that an event
will occur is often, perhaps usually, assessable. Past events are not a certain guide to the
future, but in many areas of life proof that events have occurred often provides a reliable
basis for determining the probability – high or low – of their recurrence. The extent
to which past events are a guide to the future depends on the degree of probability
that they have occurred, the regularity with which and the conditions under which
they have or probably have occurred and the likelihood that the introduction of new
or other events may distort the cycle of regularity. In many cases, when the past has
been evaluated, the probability that an event will occur may border on certainty. In
other cases, the probability that an event will occur may be so low that, for practical
purposes, it can be safely disregarded. In between these extremes, there are varying
degrees of probability as to whether an event will or will not occur. But unless a person
or tribunal attempts to determine what is likely to occur in the future in relation to a
relevant field of inquiry, that person or tribunal has no rational basis for determining
the chance of an event in that field occurring in the future. Determining whether there
is a real chance that something will occur requires an estimation of the likelihood that

10 Chen Shi Hai v MIMA (FCA, 5 June 1997), 14.
11 [1989] HCA (9 December 1989), [16].
12 Chan v MIEA [1989] HCA 62 (19 December 1989), [17].
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one or more events will give rise to the occurrence of that thing. In many, if not most
cases, determining what is likely to occur in the future will require findings as to what
has occurred in the past because what has occurred in the past is likely to be the most
reliable guide as to what will happen in the future. It is therefore ordinarily an integral
part of the process of making a determination concerning the chance of something
occurring in the future that conclusions are formed concerning past events.13

It follows that in deciding what is likely to happen in the future it is normally
necessary to make an assessment of what happened in the past. If an appli-
cant faced persecution when she or he left the country of origin, in the absence
of any relevant change in circumstances the applicant will continue to be a
refugee.14 A relevant change will normally be in the form of changed social and
political circumstances in the country of origin, whereby there is evidence that
people with the profile of the applicant are no longer being persecuted.

The clearest example of this in recent years is the events in East Timor after
the nation’s vote for independence. In the 1990s, there was a large number of
East Timorese (mostly of Chinese background) who arrived in Australia, claim-
ing refugee status on the basis that they were being persecuted by the then-
ruling Indonesian regime. There was strong evidence that this group has a well-
founded fear of persecution and hence were refugees at the time they left East
Timor.

However, in late 1999, the people of East Timor voted overwhelmingly in
favour of independence. This initially triggered large scale looting and killings
by pro-Jakarta militias, backed by senior elements of the Indonesian military.
As a result of world outrage at these events, United Nations peacekeeping troops
arrived in East Timor approximately three weeks after the vote for independence.
East Timor finally became independent in May 2002. On the path to indepen-
dence, the controlling Indonesian army and the militia left or were expelled or fled
from East Timor. This was made possible by the collective resolve of much of the
international community, acting through the United Nations, which responded
decisively to the killings in August and September 1999. The almost wanton
killings, violence, looting and burning which occurred during this period ceased
nearly instantly upon the arrival of the peacekeeping troops in late September
1999. The violence did not resume and almost ‘overnight’ previously persecuted
groups no longer were at risk of harm (for a Convention reason). As a result,
almost all of the thousand or so East Timorese applicants for protection visas
that were finalised after the intervention of United Nations forces were rejected
by the Refugee Review Tribunal. This is despite the fact that many applicants
were subjected to egregious types of mistreatment at the hands of Indonesian
authorities.15 Pragmatically, this did not result in this group being required to

13 Minister for Immigration and Ethnic Affairs v Guo Wei Rong & Anor [1997] HCA 22 (13 June 1997). For
application of this test, see W221/01A v MIMA [2002] FCA 399 (12 April 2002).
14 Chan v MIEA [1989] HCA 62 (9 December 1989).
15 For further background regarding the changes to East Timor, see RRT Reference: V01/14633 (13 January
2003); RRT Reference: V02/14784 (18 March 2003).
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leave Australia. Most applicants were ultimately granted a humanitarian visa,
partly in recognition of the many years they had spent in Australia.

Thus, past events are a relevant, but not decisive, consideration regarding
whether an individual has a well-founded fear of persecution. Where political
and social conditions have not materially changed since the applicant left his or
her country, past events are a good guide to what is likely to happen in the future.
Where there have been considerable changes, past events may be of virtually no
relevance.

Accordingly, a person may not be a refugee at the time of determination, even
though he or she was a refugee when leaving his or her country of origin. The
opposite also applies – an applicant may not have been a refugee on leaving his
or her country, however, he or she may be a refugee at the time of determination.
In such circumstances the person is known as a refugee ‘sur place’. People who
are outside their country of origin may become a refugee sur place as a result of
changes in circumstances in their country or as a result of their own actions.

Changed circumstances in the country of origin include matters such as where
a new government is installed which has a hard line towards people with a certain
political or religious profile. Changed personal circumstances include where a
person while in the new country engages in conduct that provides him or her
with a profile that is likely to result in adverse treatment if he or she returned
to the country of origin. This includes conduct such as publicly denouncing the
activities of the government in the country of origin or changing religions, and
so on.

In relation to voluntary behaviour, there is obviously considerably scope for
exploitation of sur place claims. For example, a person may be able to acquire a
well founded fear of persecution simply by making public comments contrary to
the interests of the government in the country of origin. This is despite the fact
that the person does not actually believe those comments.

To minimise the scope of exploitation, section 91R(3) was inserted in the
Migration Act in 2001. It states:

For the purposes of the application of this Act and the regulations to a particular person:
(a) in determining whether the person has a well-founded fear of being persecuted for

one or more of the reasons mentioned in Article 1A(2) of the Refugees Convention
as amended by the Refugees Protocol;

disregard any conduct engaged in by the person in Australia unless:
(b) the person satisfies the Minister that the person engaged in the conduct otherwise

than for the purpose of strengthening the person’s claim to be a refugee within the
meaning of the Refugees Convention as amended by the Refugees Protocol.16

Thus, in determining whether a person has a well-founded fear of being per-
secuted any conduct engaged in by the person in Australia must be disre-
garded unless the conduct was engaged in otherwise than for the purpose of

16 The constitutional validity of this section was upheld in SAAS v MIMA [2002] FCA 726.
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strengthening his or her claim to be a refugee. This section is designed to pre-
serve the ‘integrity of Australia’s protection process by ensuring that a protection
applicant cannot generate sur place claims by deliberately creating circumstances
to strengthen his or her claim for refugee status’.17

Where an applicant engages in conduct that strengthens his or her refugee
claim for several reasons, one of which is to strengthen his claim, it is unclear
if this will result in the conduct being ignored in assessing the person’s claim. It
will not be excluded if section 91R(3) is interpreted as imposing a sole test, such
that the only conduct which is not excluded is that which is not engaged in for
the sole purpose of strengthening a refugee claim.18

It is unlikely that a court will interpret section 91R(3) as imposing a sole pur-
pose test. Such a test is unrealistic and difficult to apply. People normally engage
in conduct for a variety or reasons and it is inordinately difficult to be confident
that a particular objective motivated a person to the exclusion of all others. This
was one of the reasons that the High Court moved from the ‘sole purpose test’ stip-
ulated in Baker v Campbell19 to the ‘dominant purpose’ in Esso Australia Resources
Limited v The Commissioner of Taxation20 as the relevant standard for determin-
ing claims for legal professional privilege. Confidential communications passing
between client and lawyer are now privileged if they came into existence for the
dominant purpose of providing legal advice. By analogy, a similar test is likely
to be applied in relation to section 91R(3). Thus, conduct in Australia is likely
to be disregarded if the dominant purpose was to strengthen a refugee claim. In
all other circumstances it should be relevant to a protection claim. Thus, where
a person, say, converts his or her religion for the purpose of strengthening his
or her refugee claim and in order to marry in a Catholic Church this conduct
should only be ignored if the main purpose for the conversion was the former.
This interpretation will have the effect of excluding more claims than a sole pur-
pose approach, however, pragmatically it is more sensible and is in keeping with
the intention of the legislative changes.

16.6 Relocation

A person is not a refugee if he or she can avoid persecution by relocating to another
region in his or her country of origin. If a fear of persecution is localised then a
person is not entitled to protection in Australia. Instead the person is required to
relocate to another part of the country where the risk of persecution is not well-
founded. Australia’s protection obligations do not crystallise until an individual

17 Migration Legislation Amendment Bill (No. 6) 2001, Revised Explanatory Memorandum, para. 29. Prior
to the introduction of s. 91R(3), it was held that there was no good faith requirement and hence fraudulent
actions were relevant to an assessment of the risk of persecution: MIMA v Farahanipour [2001] FCA 82 (16
February 2001).
18 A sole purpose test was proposed, prior to the legislation in Somaghi v MILGEA (1991) 31 FCR 100.
19 (1983) HCA 39 (26 October 1983).
20 HCA 67 [1999] (21 December 1999).
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has exhausted all reasonable avenues in his or her country to avoid persecution.
As was noted in SKFB v MIMA:

In Randhawa v Minister for Immigration, Local Government and Ethnic Affairs . . . the
Full Court decided (at 440) that although the Convention definition of refugee does
not refer to part or regions of a country, ‘that provides no warrant for construing the
definition so it would give refugee status to those who, although having a well founded
fear of persecution in their home region, could nevertheless avail themselves of the real
protection of the country of nationality elsewhere within that country’. As the Chief
Justice (who delivered the leading judgment) said (at 441): ‘If it were otherwise, the
anomalous situation would exist that the international community would be under an
obligation to provide protection outside the borders of the country of nationality even
though real protection could be found within those borders.’21

However, it is important to emphasise that a person is not required to relocate at
all costs. Relocation is only necessary where it can be reasonably undertaken by
an individual. Once a well-founded fear of persecution for a Convention reason
has been shown, ‘a refugee does not also have to show a Convention reason
behind every difficulty or danger which makes some suggestion of relocation
unreasonable’.22

The principles relating to relocation were recently noted in SZAZX v Minister
for Immigration:

The principles applicable in relation to relocation are those determined by the Full
Court of the Federal Court in Randhawa v MILGEA (1994) 124 ALR 265. As Black CJ
stated at [13], the question is whether the applicant’s fear is well founded in relation
to his country of nationality, not simply the region in which he lived. The question is
not to be approached in a narrow way. It is necessary to ask the further question of
whether the applicant could relocate to another area of the country and whether he
could reasonably be expected to do so on the basis that ‘notwithstanding that real pro-
tection from persecution may be available elsewhere within the country of nationality,
a person’s fear of persecution in relation to that country will remain well-founded with
respect to the country as a whole if, as a practical matter, the part of the country in which
protection is available is not reasonably accessible to that person’. (at [14]) Further,
‘If it is not reasonable in the circumstances to expect a person who has a well-founded
fear of persecution in relation to the part of the country from which he or she has fled
to relocate to another part of the country of the nationality it may be said that, in the
relevant sense, the person’s fear of persecution in relation to that country as a whole is
well founded’.23

The reasonableness proviso is thought to stem from the humanitarian underpin-
ning of the Convention.

There are a large number of considerations that are relevant to determining if
relocation is reasonable. In essence, the focus is on the degree of inconvenience
that a person will face in relocating and the practical obstacles to survival and
flourishing that are likely to be faced in the proposed region.

21[2004] FCAFC 142 (25 May 2004) [17].
22 Perampalam v MIMA (1999) 84 FCR 274, 283–285.
23[2004] FMCA 393 (16 July 2004), [15].
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In Al-Amidi v MIMA24 the Court held that factors that are relevant to the
reasonableness of relocation include the person’s age and resourcefulness, the
norms of civil and political rights; familial and health considerations. Thus, it
follows that the more competent and capable the individual, generally speaking,
the more likely it is that relocation will be reasonable.

The test for how much pain and inconvenience is necessary before a proposed
relocation is not reasonable has not been articulated by the Courts. However, in
keeping with the definition of a refugee, logically it should amount to at least
the ‘serious harm’ threshold (although there is no need that the harm associated
with the relocation must have a Convention nexus). A lower level of inconve-
nience or pain would result in the principal protection obligations towards indi-
viduals being too readily thrust onto other nations as opposed to the state in
question.

24 (2000) FCA (4 August 2000) [18]; Al-Asam v MIMA [2001] FCA 127 (23 February 2001); Montes-Granados
v MIMA [2000] FCA 60 (4 February 2000).
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Limits on protection of refugees –
cessation, exclusion exceptions and
protection by another country

17.1 Overview of exclusion, cessation
and exceptions

The Refugees Convention sets out a number of circumstances where the protec-
tion obligations by states towards refugees are limited or expunged. The duty of
states to protect refugees is limited in seven broad circumstances. These are set
out in:

(i) article 1C – which defines several circumstances where refugee status
ceases to exist;

(ii) article 1D – which excludes from the Convention persons who receive pro-
tection from certain United Nations organs;

(iii) article 1E – which excludes persons who can obtain access to a third country;
(iv) article 1F – which excludes individuals who have committed specified crim-

inal acts;
(v) article 32 – which permits expulsion of a refugee where the refugee is a

security danger;
(vi) article 33(2) – which permits expulsion where there are grounds to believe

that the refugee has been convicted of a ‘particularly serious crime’;
(vii) in addition to this, a person is not entitled to protection in Australia where

he or she can receive protection in a third country.

The overarching rationale for the exceptions is either that the protection obliga-
tions to refugees only arise as a matter of last resort or a State’s security interests
trumps its obligations to needy foreigners.

Article 1C applies where refugee status has already been conferred and sets
out the circumstances in which refugee status can be lost, that is, where refugee

263
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status ceases. The exclusions contained in articles 1D to 1F relate to situations
where a person has not yet been granted refugee status. Articles 32 and 33(2)
are properly categorised as exceptions, in that they apply where refugee status
has been conferred and operate to expunge a state’s protection obligations on
the basis of national interest. Where a person is eligible to receive protection in
a third country, this is properly classified as an exclusion, since it justifies a state
not conferring refugee status.

The circumstances in which a state’s refugee obligations are limited do not fre-
quently arise and hence they are not considered at length in this book. Moreover,
they are not central to the definition of a refugee. Rather they are exceptions to
the general principle that signatories to the Convention must provide protection
to people who are at risk of persecution for a Convention reason.

The rationale for articles 1C to 1E is not controversial. In essence, these arti-
cles relate to situations where the refugee no longer requires protection. Conse-
quently, only a brief descriptive account is provided of these provisions. Article 1F
is more controversial. In these circumstances protection is required but not
granted because of competing state security interests. After an overview of
Article 1F, we provide an analysis of the operation of this provision.

17.2 Cessation: article 1C

Article 1C relates to circumstances where a person who has been declared a
refugee is no longer in need of protection due to changed circumstances. The
rationale is that refugee law is concerned with protection, not migration, and
protection should only be conferred as a matter of last resort. Once the threat
to the refugee is obviated, so too are protection obligations of the other State.
Section 1C provides:

This Convention shall cease to apply to any person falling under the terms of section A
if:
(1) He has voluntarily re-availed himself of the protection of the country of his nation-

ality; or
(2) Having lost his nationality he has voluntarily re-acquired it, or
(3) He has acquired a new nationality, and enjoys the protection of the country of his

new nationality; or
(4) He has voluntarily re-established himself in the country which he left or outside

which he remained owing to fear of persecution; or
(5) He can no longer, because the circumstances in connection with which he has been

recognised as a refugee have ceased to exist, continue to refuse to avail himself of
the protection of the country of his nationality;

Provided that this paragraph shall not apply to a refugee falling under section
A(1) of this Article who is able to invoke compelling reasons arising out of pre-
vious persecution for refusing to avail himself of the protection of the country of
nationality;
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(6) Being a person who has no nationality, he is, because the circumstances in con-
nection with which he has been recognised as a refugee have ceased to exist, able
to return to the country of his former habitual residence;

Provided that this paragraph shall not apply to a refugee falling under section A(1) of
this Article who is able to invoke compelling reasons arising out of previous persecution
for refusing to return to the country of his former habitual residence.

Section 1C only becomes relevant in circumstances where a person has already
been recognised as a refugee.1 The main situation where article 1C becomes
relevant is in relation to refugees who have been granted temporary protection
visas, whose visa has expired and who wish to apply for a further protection visa
application. The central point at issue is whether they are still refugees.

Sub paragraphs (1) to (4) relate to situations that are personal to the refugee.
The last two clauses relate to situations where there has been a relevant change
to the country of origin, such that the risk to the refugee has dissipated. There
has been little judicial consideration of section 1C.

17.2.1 Articles 1C(1)–(4) voluntary actions by refugee

Article 1C(1) applies to refugees who are outside their country of origin (for
refugees who return to their country of origin the relevant provision is 1C(4)),
but nevertheless voluntarily re-avail themselves of the protection of their country
of origin. Protection means the establishment of normal relationships with the
authorities in that country. It extends beyond the protection that can be offered
by being physically present in the state and includes consular and diplomatic
protection.2 Other acts that can enliven this provision include an application for
a re-issue of a passport or a residency permit or travelling internationally on
the passport of the country of origin.3 Visits to the country of origin, while not
necessary, constitute very persuasive evidence that there has been a re-availment
of protection.4

Article 1C(2) is self-explanatory. It applies to refugees who have lost their
nationality and then voluntarily5 re-acquire it. It is assumed that a person would
not seek to re-acquire nationality if protection was not available to him or her in
that country.

Article 1C(3) applies where a refugee acquires a new nationality, and enjoys
the protection of the country of that nationality. In such circumstances there is
no need for protection in another country.

Article 1C(4) applies to refugees who re-establish themselves in the country of
origin. This is obviously strong evidence that they do not feel at risk of persecution.
A brief visit or return is not sufficient to enliven this provision. Re-establishment

1 Chan v MIEA [1989] HCA 62 (9 December 1989).
2 UNHCR Handbook on Procedures and Criteria for Determining Refugee Status at para 118.
3 UNHCR Note on the Cessation Clauses, 1997 at [12].
4 Rezaei v MIMA [2001] FCA 1294 (14 September 2001).
5 See UNHCR Handbook on Procedures and Criteria for Determining Refugee Status, para 128.
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means that the refugee must take steps which indicate that he or she wishes to
maintain a durable presence in the country of origin.

17.2.2 Articles 1C(5)–(6) changed country circumstances

Article 1C(5) and (6) apply to refugees with a nationality and stateless people,
respectively, who because of changed relevant circumstances in the country of
origin are no longer at risk. The operation of these provisions has not been con-
sidered by an Australian Court. However, Article 1C(5) was considered by the
Refugee Review Tribunal in considering applications for further protection visa
applications in the context of Afghan refugees in 2004 and 2005. As a result of the
oppressive practices of the Taliban Regime in Afghanistan in the late nineties and
early part of this century many Afghans were granted refugee status in Australia
and provided with three-year temporary protection visas. When these expired
and it was time to re-consider their application for further protection visas, the
Taliban had been toppled by United States forces (in late 2001) and a new interim
government had been installed. There was no evidence to suggest that the interim
government was persecuting any groups in the community. However, the secu-
rity situation in the country was very volatile and it was unclear how the political
and social situation in the country would develop in the foreseeable future. In
considering the application for further protection visas, a central issue was the
operation of 1C(5). There were two main lines to argument developed by the
RRT in considering the ambiguities in articles 1C(5) (and therefore by neces-
sary implication 1C(6)). The first issue related to whether the change must be
permanent. The second point of controversy focused on the meaning of ‘circum-
stance’. These are both discussed in the decision V03/16249 (12 January 2004),
an excerpt of which now follows.

17.2.2.1 Change must be material/substantial and not transient

A central issue presented by article 1C(5) is the meaning of ‘ceased to exist’. Com-
mentators have expressed the view that for the purposes of the cessation clauses,
changes in the refugee’s country must be substantial, effective and durable, or
profound and durable.6

As the High Court has cautioned, it is important to return to the language of the
Convention. The relevant principles in this regard are derived from High Court
authority on the matter – although as is discussed below the relevant principles
are similar to those advanced by Hathaway and other commentators.

In circumstances where it is accepted that an applicant had a well-founded fear
of persecution at the time of leaving his or her country of residence, the relevant
principles that apply in determining the applicant’s refugee status are expounded

6 See, for example, UNHCR, Guidelines on International Protection: Cessation of Refugee Status under
Article 1C(5) and (6) of the 1951 Convention relating to the Status of Refugees (the ‘Ceased Circumstances’
Clauses), 10 February 2003, J C Hathaway, The Law of Refugee Status, 1991 at 200–203, G Goodwin-Gill, The
Refugee in International Law, 1996, at 84. However, these expressions do not constitute legal tests.
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in Chan v MIEA.7 While the comments below were made in the context of article
1A(2), they are equally applicable to article 1C(5). Mason CJ stated that:

While the question remains one for determination at the time of the application for
refugee status, in the absence of facts indicating a material change in the state of
affairs in the country of nationality, an applicant should not be compelled to provide
justification for his continuing to possess a fear which he has established was well-
founded when he left the country of nationality.8 (emphasis added)

In the same case, similar sentiments were expressed by Dawson J, at 399:

Of course, the circumstances in which an applicant for recognition of refugee status
fled his country of nationality will ordinarily be the starting point in ascertaining his
present status and, if at that time he satisfied the test laid down, the absence of any
substantial change in circumstances in the meantime will point to a continuation of his
original status.9 (emphasis added)

Toohey J in Chan, at 406, stated:

Of course, such an approach does not and cannot exclude consideration of an applicant’s
circumstances at the time he left the country of his nationality; these circumstances
are a necessary starting point of the inquiry. All that the approach demands is that
a determination whether a person has a well-founded fear of being persecuted is a
determination whether that circumstance exists at the time refugee status is sought. If
circumstances have changed since the applicant left the country of his nationality, that is
a relevant consideration. In an appropriate case the change (such as a new government)
may remove any basis for a well-founded fear of persecution.10 (emphasis added)

Thus, formally, the justices offer slightly different standards for the degree of
change that is necessary before a well-founded fear that existed at the time of
departure is dissipated. However, drawing a line through the judgments shows
clearly that the relevant criteria spelt out by the court is that a well-founded fear
will continue to exist unless there has been a material and substantial change.
Given that an assessment of the applicant’s claim must take into account not
only the present situation in the country of reference, but also events in the
reasonably foreseeable future, the change must also not merely be of a transient
nature.

17.2.2.2 ‘Circumstance’ not to be interpreted narrowly

Another key issue relating to Article 1C(5) is what is meant by the ‘circum-
stance(s)’ in connection with which an applicant has been recognised as a refugee.
In this case, the applicant was initially determined to be a refugee because he had
a well-founded fear of persecution at the hands of the ‘government’ (although
the Taliban was only recognised as the legitimate rulers by a few nations, it is

7 (1989) 169 CLR 379.
8 ibid., [17].
9 ibid., [21].

10 ibid., [20].
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clear that it was the group whose commands were habitually obeyed in the com-
munity and hence was the sovereign power at the relevant time). The issue then
is whether the relevant circumstance should be defined as the ‘Taliban’ (that is,
the organisation that constituted the government at the time the applicant was
found to be a refugee) or more generally as the ‘government’ (that is, irrespective
of which group happens to be in power at the time). If the answer is the former,
then it obviously follows that there has been a change in ‘circumstance’, since the
Taliban are no longer in power. If the relevant circumstance is the ‘government’,
there can be no change in circumstance until the organisation that holds power
no longer persecutes Hazaras and/or Shia Muslims. The answer to this must be
the ‘government’, otherwise one would be left with the perverse situation that
a change in government to a regime which took an even harder line against a
group to which an applicant belonged would result in a loss of protection obliga-
tions towards an applicant. In other words, the relevant circumstance must be the
government, otherwise if (in the hypothetical situation) an interim government
was not installed in Afghanistan and the Taliban was immediately replaced by a
group that had an even harder line against Hazaras and/or Shias, article 1C(5)
would be satisfied and the applicant would no longer be a refugee – despite the
fact his risk of persecution by the (new) government had in fact increased.

This is a view that was rejected in decision N03/47482 (2 April 2004):

With respect this is a misreading of the relevant decisions which take a variety of
views of the effect of Article 1C(5). One Member (Mirko Bagaric) expresses the view
that the reference to ‘circumstances’ in Article 1C(5) should not be read narrowly as
referring to the Taliban regime – which he accepts is no longer in power – but more
broadly as referring to ‘the ‘government’ (ie, irrespective of which group happens to
be in power at the time). He reasons further that, given the unsettled and volatile
situation in Afghanistan, it is too early to tell whether the government in Afghanistan
will persecute Hazaras and/or Shia Muslims or not. He concludes, therefore, that no
material change in the ‘circumstances’ in connection with which Afghan applicants
have been recognised as refugees has taken place and that Article 1C(5) does not apply
(see decisions V03/16046, V03/16047, V03/16249, V03/16260 and V03/16303).

The counter-argument was developed in V04/16763 (29 July 2004), an excerpt
of which follows.

[A broad interpretation of ‘circumstance’] is in keeping with the broad interpretation
given to the other somewhat ambiguous term used in Article 1C(5). There is no reason
in logic that any degree of permanency or durability should be associated with the
phrase ‘ceased to exist’. And indeed in most contexts, a circumstance ceases to exist
the moment that it is no longer operating. Thus, where a person becomes wet due
to rain, the circumstance which made the person wet ceases to exist the moment the
precipitation stops – there is no requirement that there should be no threat of rain in the
foreseeable future. Despite this, as noted above, it is relatively well settled that ‘cease
to exist’ requires the change to have a degree of permanency associated with it.

I further note that the above analysis of the meaning of ‘circumstances(s)’ is sup-
ported by the overarching humanitarian aim of the Convention, which requires that
people should not readily be returned to situations where their safety may be in jeopardy.
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In addition to this, a refugee’s status should not be subject to frequent review to the
detriment of his or her sense of security (UNHCR Handbook, para 135). To this end, it
is important to bear in mind that a cardinal maxim of statutory interpretation is that
statutory provisions should not be readily interpreted in a manner that encroaches
on fundamental rights and interests and that remedial or beneficial provisions are to
be interpreted broadly: see for example, Potter v Minahan (1908) 7 CLR 277; Bull v
Attorney-General (NSW) 17 CLR 370; Khoury (M& S) v Government Insurance Office of
NSW (1984) 54 ALR 639.

Additionally, while article 1A(2) sets out the principal obligation imposed
by the Refugees Convention on a contracting state, it is not exhaustive of the
circumstances in which states should not return asylum seekers to their nation
of origin. It is well-established that all words and provisions of a statute must be
interpreted to give each provision meaning and effect. Thus, it is untenable to
read down the scope and ambit of article 1C(5) simply because another provision
is also potentially applicable to situations governed by 1C(5).

This is especially so given that on a natural reading of article 1C(5) there will be
many situations where it is not enlivened and an applicant does not come within
the protective bounds of article 1A(2). The facts in this case provide a possible
example of a situation where an applicant could potentially ‘fall between the
stools’ if article 1C(5) is interpreted in a manner depriving it of virtually any
scope. The reason for this is that in order to invoke article 1A(2) it is generally
necessary for the applicant to demonstrate a foreseeable risk to his or her safety
brought about by some ‘positive’ state of affairs in the society in question. Thus,
for example, it must be shown that the government has a policy or practice (in
the normal case) of actually persecuting people with the profile of the applicant –
this is not the case in Afghanistan presently in relation to Hazaras. On the other
hand, article 1C(5) can be resisted (and hence the applicant is a refugee) simply
by the fact that the society in question is in a state of fundamental flux. Thus, it is
not tenable to emasculate article 1C(5) in a manner such that it virtually has no
meaning and scope. For a person already declared to be a Convention refugee,
article 1C(5) does not mirror the sphere of protection conferred by article 1A(2);
it enlarges it.

A reading that equates article 1C(5) with article 1A(2) renders article 1A(5)
superfluous and gives no credence to the principle that a Convention refugee
retains that status unless and until fundamental and subsisting changes remove
the basis for his or her fear. This is in line with the Convention’s clear inten-
tion to provide refugees with a measure of security and predictability in their
legal status. The Convention does not envisage for Convention refugees an
ineffectual reading of article 1C(5) and a periodic assessment of claims under
article 1A(2).

If the above approach to article 1C(5) is taken, the relevant question is whether
the change in the governmental structure in Afghanistan is such that the circum-
stances in connection with which the applicant has been recognised as a refugee
have ceased to exist. As far as the existing situation is concerned, as noted above,
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the situation has sufficiently changed so that the applicant no longer faces a risk
of harm for a Convention reason in the immediate future.

The above views regarding the meaning of ‘circumstance’ will continue to be
subject to academic discussion and conjecture until guidance is ultimately given
by an Australian court.

17.3 Article 1D

Article 1D provides:

This Convention shall not apply to persons who are at present receiving from organs
or agencies of the United Nations, other than the United Nations High Commission for
Refugees, protection or assistance.

When such protection or assistance has ceased for any reason, without the position
of such persons being definitively settled in accordance with the relevant resolutions
adopted by the General Assembly of the United Nations, these persons shall ipso facto
be entitled to the benefits of this Convention.

Article 1D is of little contemporary relevance, applying to only a very small por-
tion of asylum seekers. The history of the article shows that it was inserted to
deal with Palestinian asylum seekers following the partition of Israel follow-
ing World War II. Palestinians were excluded from the Convention if they were
receiving assistance from United Nations agencies other than the United Nations
High Commission for Refugees. The United Nations Conciliation Commission for
Palestine (UNCCP) and the United Nations Relief and Works Agency in the Near
East (UNRWA) were established to assist Palestinians who were dislocated as a
result of the establishment of Israel. The history, operation, scope and contin-
ued relevance of article 1D was considered by the Full Federal Court in MIMA v
WABQ.11

In WABQ, the Court held that ‘persons’ means a class of persons, not particular
individuals. Thus, even if an individual is not receiving assistance, he or she
will be excluded by the first paragraph if he or she belongs to the class that is
receiving assistance. The Court also held that the term ‘at present’ refers to the
circumstances when the Convention was signed (in 1951) and operates to identify
the group or community to whom article 1D would apply in 1951 and into the
future. As an evidential matter the Court found that Palestinians were receiving
assistance in 1951 and hence the first paragraph in article 1D operates to exclude
Palestinians who were displaced by the partition of Israel.

However, the operation of the second paragraph, as a pragmatic matter, makes
the first paragraph redundant – at least for the present time. The Court in WABQ
held that the second paragraph is also concerned with a class of persons rather
than individuals and that it is sufficient if either protection or assistance has

11 [2002] FCAFC 329 (8 November 2002).
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ceased for any reason in respect of the class (without their position being defini-
tively settled) for the second paragraph to apply. In relation to Palestinians, if
either protection or assistance has ceased in relation to this group, then 1D is
not applicable and an asylum seeker is entitled to have his or her application for
a protection visa determined in accordance with the Convention. As a factual
matter, it appears Palestinians are not receiving protection by a UN agency. As is
noted in a recent RRT decision (N03/47958):

I find on the independent evidence before me that whether or not UNRWA ever did
provide protection to Palestinians, it does not do so now. UNRWA provides assistance to
stateless Palestinians, primarily in the areas of ‘health, education, social and emergency
aid’ (Report from the Fact-Finding Mission to Lebanon, 1–8 May, 1998, s. 5A – C, Danish
Refugee Council and Danish Immigration Service, October 1998, RRT Library).When
UNRWA was specifically asked by the Danish researchers for its view of the Article 1D
clause and its scope, its head office in Gaza stated that:

[I]t is the UNRWA’s clear understanding that its mandate does not extend to pro-
tection from persecution, but merely embodies a number of practical aid measures.

Independent evidence shows that the UNCCP has not been formally abolished but
seems to be largely inactive.

Since independent evidence shows that the class of persons to which the applicant
belongs does not enjoy protection from a relevant UN body, I find that the applicant is
not excluded from the Convention.

Given that there is no evidence to suggest that the UN is seeking to increase the
level of assistance to stateless Palestinians in the foreseeable future,12 article 1D
is effectively an obsolete provision.

17.4 Article 1E

Article 1E states:

This Convention shall not apply to a person who is recognized by the competent author-
ities of the country in which he has taken residence as having the rights and obligations
which are attached to the possession of the nationality of that country.

As with article 1D, this article has little if any practical relevance in Australia. It is
designed to exclude from protection individuals who have de facto nationality in
another country (not being the country from which they are fleeing). However, as
is discussed in section 17.7 below, Australia does not have protection obligations
towards people who enjoy the protection of a third country. If it is determined
that an applicant enjoys the protection of a third country, it will be unnecessary
to consider whether the authorities of the third country in which the individual

12 See L Roffonelli, ‘With Palestine, against the Palestnians,’ in US Committee for refugees, World Refugee
Survey 2004 (2004) 66.
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has taken residence recognise that the individual has the rights and obligations
which are attached to the possession of the nationality of that country.13

17.5 Article 1F

17.5.1 Overview of article 1F

Article 1F states:

The provisions of this Convention shall not apply to any person with respect to whom
there are serious reasons for considering that:
(a) he has committed a crime against peace, a war crime, or a crime against humanity,

as defined in the international instruments drawn up to make provisions in respect
of such crimes;

(b) he has committed a serious non-political crime outside the country of refuge prior
to his admission to that country as a refugee;

(c) he has been guilty of acts contrary to the purposes and principles of the United
Nations.

The UNHCR Note on the Exclusion Clauses provides that:
The rationale for the exclusion clauses, which should be borne in mind when con-

sidering their application, is that certain acts are so grave as to render their perpetrators
undeserving of international protection as refugees. Their primary purpose is to deprive
those guilty of heinous acts, and serious common crimes, of international refugee pro-
tection and to ensure that such persons do not abuse the institution of asylum in order
to avoid being held legally accountable for their acts. The exclusion clauses must be
applied ‘scrupulously’ to protect the integrity of the institution of asylum, as is recog-
nised by UNHCR’s Executive Committee in Conclusion No. 82 (XLVIII), 1997. At the
same time, given the possible serious consequences of exclusion, it is important to
apply them with great caution and only after a full assessment of the individual cir-
cumstances of the case. The exclusion clauses should, therefore, always be interpreted
in a restrictive manner.14

It is important to note that article 1F only applies in relation to acts committed
by an individual prior to entering the receiving state (unlike articles 32 and 33
which apply in relation to acts committed in the receiving country). From the
above it is apparent that there are two principal objectives underpinning article
1F. The first is to exclude ‘undeserving’ people from the protective provisions of
the Convention. The second is to ensure that individuals who have committed
heinous acts cannot escape prosecution. A third objective is to protect the security
interests of the receiving states.

The soundness of these objectives is considered following a brief examination
of the each of the sub-clauses. It is also important to note that there is significant

13 For judicial analysis of the meaning and scope of Article 1E, see MIMA v Thiyagarajah [1998] 152 FCA
(9 March 1998); Nagalingam v MILGEA (1992) NoWG 309 of 1992; Rajendran v MIMA [1998] 464 FCA
(4 May 1998).
14 30 May 1997.
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overlap between the three sub-paragraphs. Often the one act, such as a war crime
or a crime against humanity, would come within each sub-paragraph.

17.5.2 Article 1F(a) – crimes against peace, war crimes,
and crimes against humanity

The meaning of crimes against peace, war crimes, and crimes against humanity
is evolving and is dealt with in a number of international documents.15 The most
striking feature of these crimes is the lack of specificity with which they are
defined. Given the formless nature of the central terms in article 1F and the
rarity with which this article is invoked, the discussion below is limited to a brief
overview. As will become apparent, there has been very little Australian judicial
analysis of article 1F.

The meanings of most of the key phrases in article 1F(a) are to be derived
from international law. They are not defined in the Convention. As a result of
the continually evolving and often vague nature of the international law and
the fact that there does not exist a single international instrument or anything
approaching a consensual opinion in relation to the key terms employed in
article 1F, there is no utility in a book of this nature in attempting to define
the exact parameters of article 1F. Given the vagueness of the terms and lack of
authoritative commentary on the topic this task is indeed impossible in a text of
any size.

The purpose of the discussion below is to advert readers to the main issues
relating to article 1F. As noted below, there are a large number of international
instruments dealing with some of the key terms, none of which constitutes a
decisive account of the nature and scope of the relevant terms and concepts. We
make no attempt to provide a systematic account of each of these documents. In
elaborating on the meaning of certain international criminal offences, we rely
heavily on the Rome Statute of the International Criminal Court. The definition
of the relevant crimes in this instrument is not decisive of their meaning in the
international law context. However, the Rome Statute is a useful guide because
it is a recent international law instrument which is ratified by a large number
of states16 and the definitions of the crimes stipulated in the Rome Statute were
made in light of pre-existing international law jurisprudence.

17.5.2.1 Crimes against peace

An Australian court has not considered the meaning of a crime against peace and
there is no internationally settled definition of the term.17 It has been noted that

15 These include the 1945 London Agreement and Charter of the International Military Tribunal (the Nurem-
berg Charter); the 1948 Genocide Convention; the Geneva Conventions of 1949 and the Additional Protocols
of 1977; The Draft Code of Crimes Against Peace and Security of Mankind; the Statute of the ad hoc International
Criminal Tribunals for the Former Yugoslavia; the Rome Statute of the International Criminal Court.
16 On 1 July 2002, there were 139 signatories. An important omission is the United States.
17 G Gilbert, ‘Current issues in the application of the exclusion clauses’ in E Feller et al. (eds), Refugee
Protection in International Law (2003) 425, 434.
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the definition of a crime against peace is in ‘an uncertain state as a crime that
an individual can commit’.18 The UNHCR Note on the Exclusion Clauses (30 May
1997) provides that:

According to the London Charter a crime against peace involves the ‘planning, prepa-
ration, initiation or waging of a war of aggression, or a war in violation of international
treaties, agreements, or assurances, or participation in a common plan or conspiracy
for the accomplishment of any of the foregoing’. Given the nature of this crime, it can
only be committed by those in a high position of authority representing a State or a
State-like entity. In practice, this provision has rarely been invoked.19

This interpretation is significantly at odds with the literal meaning of the term.
‘Peace’ minimally refers to a situation where people enjoy a level of security
whereby their physical integrity does not feel threatened. There are a large num-
ber of acts that can jeopardise the security of other citizens, some of which, rel-
atively speaking, constitute minor offences, such as a serious (random) assault.
Such a literal approach to the term is not likely to be adopted by a court. However,
given the lack of guidance on the matter it is not possible to predict with any con-
fidence the manner in which this provision will be interpreted. It is an example
of the problems that arise when aspirational sentiments underpin instruments
which have legal effect.

17.5.2.2 War crimes

The term ‘war crime’ is defined in several international documents. However,
there is no uniform definition. The matter has not been considered by an
Australian Court. The UNHCR Note on the Exclusion Clauses (30 May 1997) pro-
vides that:

Certain breaches of international humanitarian law constitute war crimes. Although
such crimes can be committed in both international and non-international armed con-
flicts, the content of the crimes depends on the nature of the conflict. War crimes cover
such acts as wilful killing and torture of civilians, launching indiscriminate attacks on
civilians, and wilfully depriving a civilian or a prisoner of war of the rights of fair and
regular trial.20

The most recent definition of ‘war crimes’ is found in article 8(2) of the Rome
Statute which lists fifty crimes (thirty-four relate to international conflict and
sixteen apply in relation to non-international armed conflict). The definition is
very lengthy. This can often lead to clarity and precision. However, unfortunately
this is not the situation in the case of ‘war crimes’. There are many inexact and
imprecise phrases that are employed. In addition to this, many acts are included
which do not involve violations of particularly important human interests.21 We
set out the definition in its entirety to highlight the complexity and open-ended

18 ibid.
19 Para 11.
20 Para 12.
21 We accept that it is difficult to make a hierarchy of human interests, however, we endeavour to make a
partial ranking in chapter 18.
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nature of this inquiry. We highlight the phrases which on this criteria (broadness
or (relative) triviality) seem inapposite.

For the purpose of this Statute, ‘war crimes’ means:
(a) Grave breaches of the Geneva Conventions of 12 August 1949, namely, any of the

following acts against persons or property protected under the provisions of the
relevant Geneva Convention:

(i) Wilful killing;
(ii) Torture or inhuman treatment, including biological experiments;

(iii) Wilfully causing great suffering, or serious injury to body or health;
(iv) Extensive destruction and appropriation of property, not justified by military

necessity and carried out unlawfully and wantonly;
(v) Compelling a prisoner of war or other protected person to serve in the forces

of a hostile Power;
(vi) Wilfully depriving a prisoner of war or other protected person of the rights

of fair and regular trial;
(vii) Unlawful deportation or transfer or unlawful confinement;

(viii) Taking of hostages.
(b) Other serious violations of the laws and customs applicable in international armed

conflict, within the established framework of international law, namely, any of the
following acts:

(i) Intentionally directing attacks against the civilian population as such or
against individual civilians not taking direct part in hostilities;

(ii) Intentionally directing attacks against civilian objects, that is, objects
which are not military objectives;

(iii) Intentionally directing attacks against personnel, installations, material,
units or vehicles involved in a humanitarian assistance or peacekeeping
mission in accordance with the Charter of the United Nations, as long as
they are entitled to the protection given to civilians or civilian objects under
the international law of armed conflict;

(iv) Intentionally launching an attack in the knowledge that such attack will
cause incidental loss of life or injury to civilians or damage to civilian objects
or widespread, long-term and severe damage to the natural environment
which would be clearly excessive in relation to the concrete and direct
overall military advantage anticipated;

(v) Attacking or bombarding, by whatever means, towns, villages, dwellings
or buildings which are undefended and which are not military objectives;

(vi) Killing or wounding a combatant who, having laid down his arms or having
no longer means of defence, has surrendered at discretion;

(vii) Making improper use of a flag of truce, of the flag or of the military insignia
and uniform of the enemy or of the United Nations, as well as of the dis-
tinctive emblems of the Geneva Conventions, resulting in death or serious
personal injury;

(viii) The transfer, directly or indirectly, by the Occupying Power of parts of its
own civilian population into the territory it occupies, or the deportation
or transfer of all or parts of the population of the occupied territory within
or outside this territory;

(ix) Intentionally directing attacks against buildings dedicated to religion, edu-
cation, art, science or charitable purposes, historic monuments, hospitals
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and places where the sick and wounded are collected, provided they are
not military objectives;

(x) Subjecting persons who are in the power of an adverse party to physical
mutilation or to medical or scientific experiments of any kind which are
neither justified by the medical, dental or hospital treatment of the person
concerned nor carried out in his or her interest, and which cause death to
or seriously endanger the health of such person or persons;

(xi) Killing or wounding treacherously individuals belonging to the hostile
nation or army;

(xii) Declaring that no quarter will be given;
(xiii) Destroying or seizing the enemy’s property unless such destruction or seizure

be imperatively demanded by the necessities of war;
(xiv) Declaring abolished, suspended or inadmissible in a court of law the rights

and actions of the nationals of the hostile party;
(xv) Compelling the nationals of the hostile party to take part in the opera-

tions of war directed against their own country, even if they were in the
belligerent’s service before the commencement of the war;

(xvi) Pillaging a town or place, even when taken by assault;
(xvii) Employing poison or poisoned weapons;

(xviii) Employing asphyxiating, poisonous or other gases, and all analogous liq-
uids, materials or devices;

(xix) Employing bullets which expand or flatten easily in the human body, such
as bullets with a hard envelope which does not entirely cover the core or
is pierced with incisions;

(xx) Employing weapons, projectiles and material and methods of warfare
which are of a nature to cause superfluous injury or unnecessary suffering
or which are inherently indiscriminate in violation of the international law
of armed conflict, provided that such weapons, projectiles and material
and methods of warfare are the subject of a comprehensive prohibition and
are included in an annex to this Statute, by an amendment in accordance
with the relevant provisions set forth in articles 121 and 123;

(xxi) Committing outrages upon personal dignity, in particular humiliating and
degrading treatment;22

(xxii) Committing rape, sexual slavery, enforced prostitution, forced pregnancy,
as defined in article 7, paragraph 2(f), enforced sterilization, or any other
form of sexual violence also constituting a grave breach of the Geneva
Conventions;

(xxiii) Utilizing the presence of a civilian or other protected person to render
certain points, areas or military forces immune from military operations;

(xxiv) Intentionally directing attacks against buildings, material, medical units
and transport, and personnel using the distinctive emblems of the Geneva
Conventions in conformity with international law;

(xxv) Intentionally using starvation of civilians as a method of warfare by depriv-
ing them of objects indispensable to their survival, including wilfully
impeding relief supplies as provided for under the Geneva Conventions;

(xxvi) Conscripting or enlisting children under the age of fifteen years into the
national armed forces or using them to participate actively in hostilities.

22 One of us has argued that the term dignity is meaningless, see M Bagaric and J Allen, ‘The Nonsense of
Dignity’ (2005) forthcoming.
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(c) In the case of an armed conflict not of an international character, serious violations
of article 3 common to the four Geneva Conventions of 12 August 1949, namely,
any of the following acts committed against persons taking no active part in the
hostilities, including members of armed forces who have laid down their arms and
those placed hors de combat by sickness, wounds, detention or any other cause:

(i) Violence to life and person, in particular murder of all kinds, mutilation, cruel
treatment and torture;

(ii) Committing outrages upon personal dignity, in particular humiliating and
degrading treatment;23

(iii) Taking of hostages;
(iv) The passing of sentences and the carrying out of executions without previous

judgement pronounced by a regularly constituted court, affording all judicial
guarantees which are generally recognized as indispensable.

(d) Paragraph 2(c) applies to armed conflicts not of an international character and
thus does not apply to situations of internal disturbances and tensions, such as
riots, isolated and sporadic acts of violence or other acts of a similar nature.

(e) Other serious violations of the laws and customs applicable in armed conflicts not
of an international character, within the established framework of international
law, namely, any of the following acts:

(i) Intentionally directing attacks against the civilian population as such or
against individual civilians not taking direct part in hostilities;

(ii) Intentionally directing attacks against buildings, material, medical units
and transport, and personnel using the distinctive emblems of the Geneva
Conventions in conformity with international law;

(iii) Intentionally directing attacks against personnel, installations, material,
units or vehicles involved in a humanitarian assistance or peacekeeping
mission in accordance with the Charter of the United Nations, as long as
they are entitled to the protection given to civilians or civilian objects under
the international law of armed conflict;

(iv) Intentionally directing attacks against buildings dedicated to religion, edu-
cation, art, science or charitable purposes, historic monuments, hospitals
and places where the sick and wounded are collected, provided they are not
military objectives;

(v) Pillaging a town or place, even when taken by assault;
(vi) Committing rape, sexual slavery, enforced prostitution, forced pregnancy,

as defined in article 7, paragraph 2(f), enforced sterilization, and any other
form of sexual violence also constituting a serious violation of article 3
common to the four Geneva Conventions;

(vii) Conscripting or enlisting children under the age of fifteen years into armed
forces or groups or using them to participate actively in hostilities;

(viii) Ordering the displacement of the civilian population for reasons related
to the conflict, unless the security of the civilians involved or imperative
military reasons so demand;

(ix) Killing or wounding treacherously a combatant adversary;
(x) Declaring that no quarter will be given;

(xi) Subjecting persons who are in the power of another party to the conflict
to physical mutilation or to medical or scientific experiments of any kind
which are neither justified by the medical, dental or hospital treatment of

23 ibid.
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the person concerned nor carried out in his or her interest, and which cause
death to or seriously endanger the health of such person or persons;

(xii) Destroying or seizing the property of an adversary unless such destruction
or seizure be imperatively demanded by the necessities of the conflict;

(f) Paragraph 2(e) applies to armed conflicts not of an international character and
thus does not apply to situations of internal disturbances and tensions, such as
riots, isolated and sporadic acts of violence or other acts of a similar nature. It
applies to armed conflicts that take place in the territory of a State when there is
protracted armed conflict between governmental authorities and organized armed
groups or between such groups.

Beyond this (non-authoritative list) list there is no agreed consensus on the
meaning of a war crime: ‘as for war crimes, the various [international] statutes
are equally divergent [as for the meaning of crimes against humanity]’.24 The
term ‘war crime’, nevertheless is less vague than ‘crimes against peace’. There
is sufficient particularity and consensus associated with the term such that it is
possible to state with a large degree of confidence that an act is a war crime. How-
ever, given the lack of convergence regarding non-core acts coming within the
term, uncertainty abounds regarding the full ambit of the phrase. However, one
settled aspect relating to war crimes is that they can be committed by individuals
or combatants.

17.5.2.3 Crimes against humanity

The UNHCR Note on the Exclusion Clauses (30 May 1997) provides that:

The distinguishing feature of crimes against humanity, which cover acts such as geno-
cide, murder, rape and torture, is that they must be carried out as part of a widespread
or systematic attack directed against the civilian population. An isolated act can, how-
ever, constitute a crime against humanity if it is part of a coherent system or a series of
systematic and repeated acts. Since such crimes can take place in peacetime as well as
armed conflict, this is the broadest category under Article 1F(a).25

The term was most recently defined by Article 7(1) of the Rome Statute that
states:

1 For the purpose of this Statute, ‘crime against humanity’ means any of the following
acts when committed as part of a widespread or systematic attack directed against any
civilian population, with knowledge of the attack:
(a) Murder;
(b) Extermination;
(c) Enslavement;
(d) Deportation or forcible transfer of population;
(e) Imprisonment or other severe deprivation of physical liberty in violation of fun-

damental rules of international law;
(f) Torture;

24 G Gilbert, ‘Current issues in the application of the exclusion clauses’ in E Feller et al. (eds), Refugee
Protection in International Law, 2003, pp. 425, 437.
25 Para 13.
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(g) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced steriliza-
tion, or any other form of sexual violence of comparable gravity;

(h) Persecution against any identifiable group or collectivity on political, racial,
national, ethnic, cultural, religious, gender as defined in paragraph 3, or other
grounds that are universally recognized as impermissible under international law,
in connection with any act referred to in this paragraph or any crime within the
jurisdiction of the Court;

(i) Enforced disappearance of persons;
(j) The crime of apartheid;

(k) Other inhumane acts of a similar character intentionally causing great suffering,
or serious injury to body or to mental or physical health.

Article 7(2) provides definitions of ‘attack directed against any civilian popu-
lation’; ‘extermination’; ‘enslavement’; ‘deportation or forcible transfer of pop-
ulation’; ‘torture’; ‘forced pregnancy’; ‘persecution’ means the intentional and
severe deprivation of fundamental rights contrary to international law by reason
of the identity of the group or collectivity’; ‘crime of apartheid’; and ‘enforced
disappearance of persons’.

Although not specifically stipulated in the Rome Statute as a crime against
humanity (it is listed as a discrete offence), the crime of genocide is also a crime
against humanity,26 and in fact is perhaps the most widely accepted crime against
humanity. Article 2 of the Genocide Convention and article 6 of the Rome Statute
define genocide as:

Any of the following acts committed with the intent to destroy, in whole or in part, a
national, ethnical, racial or religious group, as such: (a) Killing members of the group;
(b) Causing serious bodily or mental harm to members of the group; (c) Deliberately
inflicting on the group conditions of life calculated to bring about its physical destruc-
tion in whole or in part; (d) Imposing measures intended to prevent births within the
group; (e) Forcibly transferring children of the group to another group.

Crimes against humanity can be committed in times of peace or war.27

17.5.3 Article 1F(b) – serious non-political crimes

Article 1(F)(b) states:

The provisions of this Convention shall not apply to any person with respect to whom
there are serious reasons for considering that:

(b) he has committed a serious non-political crime outside the country of refuge prior
to his admission to that country as a refugee;

The objective of article 1F(b) is to protect the interests of the receiving state by
excluding from it people who have committed serious offences.28

26 G Gilbert, ‘Current issues in the application of the exclusion clauses’ in E Feller et al. (eds), Refugee
Protection in International Law (2003) 425, 435.
27 ibid.
28 See Dhayakpa v MIEA (1995) No WAG 134 of 1994 FED No 942/95.
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The UNHCR Note on the Exclusion Clauses (30 May 1997) provides that:

This category [Article 1F(b)] does not cover minor crimes nor prohibitions on the
legitimate exercise of human rights. In determining whether a particular offence is suf-
ficiently serious, international rather than local standards are relevant. The following
factors should be taken into account: the nature of the act, the actual harm inflicted, the
form of procedure used to prosecute the crime, the nature of the penalty, and whether
most jurisdictions would consider it a serious crime. Thus, for example, murder, rape
and armed robbery would undoubtedly qualify as serious offences, whereas petty theft
would obviously not. A serious crime should be considered non-political when other
motives (such as personal reasons or gain) are the predominant feature of the specific
crime committed. Where no clear link exists between the crime and its alleged polit-
ical objective or when the act in question is disproportionate to the alleged political
objective, non-political motives are predominant. The motivation, context, methods
and proportionality of a crime to its objectives are important factors in evaluating its
political nature. The fact that a particular crime is designated as non-political in an
extradition treaty is of significance, but not conclusive in itself. Egregious acts of vio-
lence, such as those acts commonly considered to be of a ‘terrorist’ nature, will almost
certainly fail the predominance test, being wholly disproportionate to any political
objective. Furthermore, for a crime to be regarded as political in nature, the politi-
cal objectives should be consistent with human rights principles. Article 1F(b) also
requires the crime to have been committed ‘outside the country of refuge prior to [the
individual’s] admission to that country as a refugee’. Individuals who commit ‘serious
non-political crimes’ within the country of refuge are subject to that country’s criminal
law process and, in the case of particularly grave crimes, to Articles 32 and 33(2) of the
1951 Convention.29

This provision on its face is less open ended than the paragraphs in 1F(a). How-
ever, a close reading reveals several complexities relating to this provision. The
basic thrust is that individuals who commit crimes in their country of origin
should be excluded from the Convention – to preserve the security of the receiv-
ing country. However, exclusion is not applicable in two circumstances: (i) where
the crime is not serious; and (ii) where the crime is serious but it is a political
crime.

We look at these issues separately.

17.5.3.1 When is a crime serious?

The meaning of ‘serious crime’ is unclear. However, the Full Federal Court in
Ovcharuk v MIMA30 made some general observations about the concept. The
Court noted that the notion of seriousness in the context of crime is culturally
relative. Where an act is an offence in both the country of origin and the receiving
country, the seriousness of the crime is determined according to the values,
customs and beliefs of the receiving country.31

There is little question that the criminalisation of conduct and the seriousness
with which criminal conduct is regarded varies greatly depending on the state

29 Para 14.
30 [1998] 1314 FCA (16 October 1998).
31 ibid.
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in question. This is a point highlighted in chapter 15. Given the context sensitive
nature of crime and sentencing and the cultural relativity associated with deci-
sions pertaining to crime and punishment, there is considerable merit in the view
that receiving states should be permitted to define what they regard as a seri-
ous crime. The purpose of article 1F(b) is to maintain the safety of the receiving
state.

Moreover, an inability on behalf of the receiving state to set the boundaries
of what constitutes a serious crime may discourage states ratifying and observ-
ing the Convention. This, however, must be balanced against the fact that this
approach provides considerable scope for manipulating the spirit of the Con-
vention by setting the bar of seriousness too low, thereby excluding significant
numbers of asylum seekers. Added to this is the fact that the Convention is an
international instrument and hence there should be a move towards adopting
universal standards of criminality and seriousness.

In Ovcharuk it was doubted whether article 1F(b) operates to exclude a person
who has a committed an act which is an offence in the receiving state, but not
in the country of origin. This is irrespective of the seriousness with which the
conduct is regarded in the receiving country. Selling cocaine and having sex
with children under sixteen are regarded as very serious offences in Australia.
However, they are not subject to criminal sanctions in some states. The Court was
of the view that 1F(b) infers that a crime must have been committed in order for
it to become operable. As a matter of fairness, this interpretation is sound. Article
1F(b) is principally concerned with protection, not punishment (and hence for
this reason it does not matter that an applicant has already been punished for the
crime).32 People who engage in acts that are not criminal at the time at which
they are committed do not evince a predisposition towards engaging in anti-social
behaviour.

It is unclear whether there should be a degree of proportionality between
the crime and the level of threatened persecution. The UNHCR Guidelines on
Exclusion33 state that in applying article 1F(b) the worse the persecution feared,
the more serious must be the crime committed. In the United States and Canada,
this approach has been rejected on the basis that article 1F is a hurdle requirement
which an applicant must clear before being eligible for protection, although in
some parts of continental Europe practice indicates some examples of courts
not excluding where there was a fear of persecution.34 As noted in chapter 15,
the proportionality thesis has a strong doctrinal underpinning. However, in the
context of 1F(b) it would appear that the balancing exercise has already been
undertaken in the drafting of the sub-paragraph. In other words, it is felt that
the commission of any serious non-political crime disentitles a person from the
protection of another state.

32 Dhayapka v MIEA (1995) No WAG 134 of 1994 FED No. 942/95.
33 1 December 1996, para [53].
34 Gilbert, above n 17, pp. 450–51.
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17.5.3.2 Meaning of (serious) non-political crime

Section 91T(1) of the Act defines a non-political crime for the purpose of article
1F as a crime where a person’s motives for committing the crime were wholly or
mainly non-political in nature.35

Thus, a crime will be considered political (and hence outside the scope of
article 1F(B)) where one of the motivations (though not necessarily the main
motivation) was political in nature. This sets the bar for a political crime very
low. However, this is subject to section 91T(3) which prescribes that offences
listed in section 5 of the Extradition Act 1988 (Cth) are non-political crimes.
Section 5 states:

(a) an offence that is constituted by conduct of a kind referred to in:
(i) Article 1 of the Convention for the Suppression of Unlawful Seizure of Air-

craft, being the convention a copy of the English text of which is set out in
Schedule 1 to the Crimes (Aviation) Act 1991; or

(ii) Article 1 of the Convention for the Suppression of Unlawful Acts against the
Safety of Civil Aviation, being the convention a copy of the English text of
which is set out in Schedule 2 to the Crimes (Aviation) Act 1991; or

(iii) paragraph 1 of Article 2 of the Convention on the Protection and Punishment
of Crimes against Internationally Protected Persons, including Diplomatic
Agents, being the convention a copy of the English text of which is set out in
the Schedule to the Crimes (Internationally Protected Persons) Act 1976; or

(iv) Article III of the Convention on the Prevention and Punishment of the Crime
of Genocide, being the convention a copy of the English text of which is set
out in the Genocide Convention Act 1949; or

(v) Article 1 of the International Convention against the Taking of Hostages,
being the convention of that title that was adopted by the General Assembly
of the United Nations on 17 December 1979; or

(vi) Article 1 of the Convention against Torture and other Cruel, Inhuman or
Degrading Treatment or Punishment, being the convention of that title that
was adopted by the General Assembly of the United Nations on 10 December
1984; or

(vii) Article 3 of the Convention for the Suppression of Unlawful Acts Against the
Safety of Maritime Navigation, a copy of the English text of which is set out
in Schedule 1 to the Crimes (Ships and Fixed Platforms) Act 1992; or

(viii) Article 2 of the Protocol for the Suppression of Unlawful Acts Against the
Safety of Fixed Platforms Located on the Continental Shelf, a copy of the
English text of which is set out in Schedule 2 to the Crimes (Ships and Fixed
Platforms) Act 1992;

(b) an offence constituted by conduct that, by an extradition treaty (not being a bilateral
treaty) in relation to the country or any country, is required to be treated as an
offence for which a person is permitted to be surrendered or tried, being an offence
declared by regulations for the purposes of this paragraph not to be a political
offence in relation to the country or all countries;

(c) an offence constituted by:
(i) the murder, kidnapping or other attack on the person or liberty; or

35 It should be noted that this overturns earlier authorities which predate s 91T and which stipulated that
for a crime to be political, the sole or substantial motivation needed to be political.
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(ii) a threat or attempt to commit, or participation as an accomplice in, a murder,
kidnapping or other attack on the person or liberty;

of the head of state or head of government of the country or a member of the family
of either such person, being an offence declared by regulations for the purposes of
this paragraph not to be a political offence in relation to the country; or

(d) an offence constituted by taking or endangering, attempting to take or endanger or
participating in the taking or endangering of, the life of a person, being an offence:
(i) committed in circumstances in which such conduct creates a collective danger,

whether direct or indirect, to the lives of other persons; and
(ii) declared by regulations for the purposes of this paragraph not to be a political

offence in relation to the country.36

Thus, a crime is non-political for the purposes of article 1F(b) if the motive
for committing it is wholly or mainly non-political. However, in relation to the
crimes listed in section 5 of the Extradition Act the motivation is irrelevant; these
crimes are deemed inherently non-political irrespective of the reason for which
they were committed. The rationale for this is that certain crimes, those that
seriously violate the safety, lives, or physical integrity of others, constitute a
callous disregard of the interests of others and cannot even purport to be justified
by the fact that they have a political motivation.

For serious crimes not excluded by section 5 of the Extradition Act an impor-
tant issue is the meaning of a non-political crime. Section 91T(1) states that a
crime is non-political where it is motivated wholly or mainly by non-political con-
siderations. Thus, the crime will be political if it is motivated, at least in part, by
political considerations. This leaves open the issue of what is meant by political.
The High Court in Singh v MIMA37 stated that a political crime must be linked with
a political objective, such as changing the government, or altering the practices
or policies of those who exercise political power. Other relevant considerations
include the target of the crime offence (that is, was it a government official or a
person chosen at random?), the means used to commit the offence and whether
the individual has links with an organisation and its objectives and purposes.38

The Court also stated that it is also relevant to consider the degree of proportion-
ality between the crime and political objective. If the harm caused by the crime is
disproportionate to the ends sought it is easier to infer that the motive was other
than political.

The Court did not provide an exhaustive definition of a political crime. Kirby
J in Singh offered some insights regarding the complexity of such a task.

Various attempts have been made to define with greater exactitude the conduct that will
take an applicant for refugee status outside the Convention even if, in some general way,
the crimes in which that person was involved might have been linked in the offender’s

36 The Explanatory Memorandum to accompanying the changes states that reason for the amendment was
because the Courts set too low a threshold when determining the degree of political motivation necessary for
a criminal act to fall outside the Article 1F exclusion clause: Migration Legislation Amendment Bill (No.6)
2001, Explanatory Memorandum, at [33].
37 [2002] HCA (7 March 2002).
38 This part of the decision was not altered by s 91T of the Act.
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mind with some vague political purpose. Thus, if the crime concerned involved an
‘atrocious act, grossly out of proportion to any genuine political objective’, such that it
could not reasonably be seen to be advancing a political objective, it might be classified
as ‘non-political’. Likewise, the infliction of indiscriminate violence; the ‘open mani-
festation of anarchy’; the perpetration of ‘acts of odious barbarism and vandalism’; the
involvement in a ‘rampage’ of crime or sheer acts of terrorism, have all been excluded
from the category of ‘political crime’. Judges have vied with each other to invent new
epithets for conduct that will take its perpetrator outside the Convention’s protection.
The debate about the subject has continued. It is not concluded . . .

Various ways were found to express this link between the subjective motivation of
the offender and the mental element of the offence. However, as Lord Mustill pointed
out in T v Home Secretary, the gravity of the offence in question is already hypothesised
by the requirement that the offence must be ‘serious’. Its character cannot depend on
the consequences that may follow, nor, as such, upon those that the offender intended.
Whilst the object of the offender may therefore be relevant to the character of the
particular offence, political motivation on the part of the offender does not convert every
offence committed for such motives into a ‘political’ crime. Neither will some degree of
personal motivation on the part of the offender necessarily exclude the offence from
being a political one. A stable discrimen will not be provided by reference to whether
the decision-maker approves or disapproves of the objectives of the offender. . . .

Approach to characterisation: Decision-makers are entitled to guidance from this
Court on how they should approach the task of characterisation of criminal conduct
presented by a case such as the present. In my view, this much can be said. A per-
son who is otherwise entitled to protection as a ‘refugee’ has, on the face of things, a
high claim to that status. It is one written in Australia’s own law. It also reflects obli-
gations of international law, which Australia has accepted and by which it is bound.
Even the existence of serious grounds for believing that he or she has committed a
‘serious’ crime will not disqualify a person from protection, if a proper view of the crime
in question, looked at as a whole, is that it is ‘political’ rather than ‘non-political’ in
character.

The motives for the crime are not conclusive as to its character. But because crime in
most societies, including our own, ordinarily involves a mental element, the perpetra-
tor’s intention may well be relevant to the character of the crime. It may, for example,
constitute a reason for classifying a crime, performed by a person who happens to be a
member of a political movement, as ‘non-political’, if its purpose was mainly for extra-
neous, personal or selfish reasons. On the other hand, the mere fact that the crime
has been committed by a person involved in a political movement, or during disorder
associated with that movement, is not enough to warrant its classification as ‘politi-
cal’ rather than ‘non-political’. Neither does the existence of some degree of personal
motivation necessarily warrant the classification of the offence as non-political. The
sometimes complex array of motivations for any offence must be considered before a
characterisation of the offence for the purposes of the Convention is determined.

Nor are the consequences of the crime in question, known or implied, determi-
native of its character. The history of liberation movements, and rebellion against
autocratic, colonial and tyrannical governments, has witnessed too many instances
of serious crimes, involving innocent victims, to permit a hard and fast exclusion
of otherwise ‘political’ crimes because they had terrible outcomes. It is not possi-
ble, conformably with long-established case law, to exclude, as such, the crime of
murder.
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If the target of the crime is an armed adversary or armed agent of the State (such
as a police officer or other public official), it is more likely that the crime should be
classified as ‘political’, than if the target comprises innocent civilians, or if there is no
particular target and just the indiscriminate use of violence against other human beings.
In such cases it is open to the decision-maker, in the context of ‘non-political crimes’ in
Art 1F(b) of the Convention, to conclude that the crimes are ‘serious’ but outside the
scope of the protection for serious ‘political’ crimes.

In the context of a phrase used in an international treaty it would be inappropriate
to apply to its elucidation, doctrines developed peculiarly by the common law, either to
exclude classification as ‘political’ by reference to notions of remoteness, or to inculpate
persons on the basis of their indirect involvement in a joint criminal enterprise with
others. On the other hand, where the achievement of ‘political’ objectives may be viewed
as ‘remote’ from the conduct in question, this may just be another way of saying that
the true character of the serious crime is ‘non-political’ rather than ‘political’. The mere
fact that the person did not actually ‘pull the trigger’ does not necessarily exculpate
him or her from involvement in a ‘serious crime’ of the disqualifying kind (references
omitted).39

Thus in addressing the issue relating to Article 1F(b) the approach is as follows.
Article 1F(b) will apply where:

(i) the crime is serious; and
(ii) one of the motives for the crime was wholly or mainly non-political in

nature; and
(iii) the crime is not one listed in section 5 of the Extradition Act.

17.5.4 Article 1F(c): acts contrary to the purposes and
principles of the United Nations

Article 1F(c) excludes the protective provisions of the Convention for persons
guilty of acts contrary to the purposes and principles of the United Nations. This
calls into consideration the purposes and principles of the United Nations. Articles
1 to 4 of the United Nations Charter provide that:

The Purposes of the United Nations are:
1. To maintain international peace and security, and to that end: to take effective

collective measures for the prevention and removal of threats to the peace, and
for the suppression of acts of aggression or other breaches of the peace, and to
bring about by peaceful means, and in conformity with the principles of justice and
international law, adjustment or settlement of international disputes or situations
which might lead to a breach of the peace;

2. To develop friendly relations among nations based on respect for the principle
of equal rights and self-determination of peoples, and to take other appropriate
measures to strengthen universal peace;

3. To achieve international co-operation in solving international problems of an
economic, social, cultural, or humanitarian character, and in promoting and

39 MIMA v Singh [2002] HCA 7 (7 March 2002), [111]–[125]. See also Ovcharuk v MIMA [1998] 1314 FCA
(16 October 1998).
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encouraging respect for human rights and for fundamental freedoms for all without
distinction as to race, sex, language, or religion; and

4. To be a centre for harmonizing the actions of nations in the attainment of these
common ends.

The scope, purpose and operation of article 1F(c) has not been considered by
an Australian Court. There is also no agreed international approach to the scope
and application of this provision. The little discussion or commentary that there
is on the matter is speculative and not well informed. This is not surprising.
The article is by its very nature open-ended, unclear and poorly defined. Not
only are the acts covered by article 1F(c) not clear, so too are the agents who can
commit them.

It has been pointed out that the United Nations Charter only applies to states,
and hence a sound argument can be made that only people in very senior state
positions can be guilty of acts contrary to the United Nations.40 However, in
Pushpanathan v Canadian (Minister of Citizenship and Immigration)41 it was held
that the provision can potentially apply to all individuals.

Given the uncertainty surrounding the provision it is obviously open to abuse
and manipulation by states. At least one state (the Netherlands) has indicated
that it will not use the article – articles 1F(a) and (b) provide ample scope for
exclusion.42 This is the approach which Australian lawmakers would be wise to
follow.

This is another example of the problems that arise when law is driven totally
by aspirational ideas. A particularly disconcerting aspect of article 1F(c) is the
self-indulgent, self-serving nature of the provision (bearing in mind that United
Nations organs were centrally involved in drafting the Convention). It assumes
that the purposes of the United Nations are beyond question and so noble that
any person acting contrary to them should not be protected from persecution.
The paragraph also assumes the perpetual existence of the United Nations; a
notion which has been recently questioned due to the repeated failure of the
United Nations to achieve its principal goal of securing international peace and
security.43 The most glaring example of the failure of the United Nations is its
spectacular failures in preventing governments killing large numbers of their own
people. At the time of writing this book44 the Sudanese government was in the
process of slaughtering and driving out thousands of members of the Zaghawa,
Masalit and Fur tribes in the Dafur region of Sudan, through its instruments the
Janjaweed militias. It is estimated (conservatively, by the United States Agency
for International Development) that 320,000 people will be killed this year.45

40 Gilbert, above n 17, p. 456.
41 [1998] 1 SCR 982.
42 See Gilbert, above n 17, p. 457.
43 This is an issue that has been questioned. See for example J Morss and M Bagaric, ‘If we can’t have Global
Democracy, let’s all be Americans: injecting principle into the international law-making process’ (2005),
forthcoming.
44 August 2004.
45 Nicholas Kristof, ‘This is genocide. And it is happening NOW,’ Age [Melbourne] 18 June 2004, p. 15.



LIMITS ON PROTECTION OF REFUGEES 287

This is a situation crying out for humanitarian intervention. The United Nations,
not atypically, is debating how to respond to the issue.46

17.5.5 Evidential issues and the scope of individual liability

Prior to critiquing the provisions of article 1F it is important to emphasise that
in order for article 1F to be invoked there is no necessity that an individual must
have been convicted of a relevant act. It is sufficient if there is ‘serious reasons for
considering’ that an individual has committed a relevant act or crime. This means
simply that there must be ‘strong evidence’ in support of the relevant contention.
It is sufficient if the ‘material before the decision-maker demonstrates that there
is evidence upon which it could reasonably and properly be concluded that the
applicant committed the alleged crime’.47 However, it seems that the weight of
evidence does not need to be such as to satisfy the normal criminal standard
of proof (beyond reasonable doubt), nor even the civil standard (balance of
probabilities).48

There is no question that individuals can be responsible for crimes proscribed
by international law. The notion of secondary or derivative liability, which is also
employed in domestic criminal law,49 has also been adopted into international
law. Article 25 of the Rome Statute states:

2 A person who commits a crime within the jurisdiction of the Court shall be individ-
ually responsible and liable for punishment in accordance with this Statute.
3 In accordance with this Statute, a person shall be criminally responsible and liable
for punishment for a crime within the jurisdiction of the Court if that person:
(a) Commits such a crime, whether as an individual, jointly with another or through

another person, regardless of whether that other person is criminally responsible;
(b) Orders, solicits or induces the commission of such a crime which in fact occurs or

is attempted;
(c) For the purpose of facilitating the commission of such a crime, aids, abets or oth-

erwise assists in its commission or its attempted commission, including providing
the means for its commission;

(d) In any other way contributes to the commission or attempted commission of such
a crime by a group of persons acting with a common purpose. Such contribution
shall be intentional and shall either:
(i) Be made with the aim of furthering the criminal activity or criminal purpose of

the group, where such activity or purpose involves the commission of a crime
within the jurisdiction of the Court; or

(ii) Be made in the knowledge of the intention of the group to commit the crime;
(e) In respect of the crime of genocide, directly and publicly incites others to commit

genocide;

46 See further, M Bagaric and J Morss, ‘Transforming humanitarian intervention from an expedient accident
to a categorical imperative’ (2005) Brooklyn Journal of International Law.
47 Arquita v MIMA [2000] FCA 1989 (22 December 2000).
48 ibid.
49 For a discussion of the relevant principles, see M Bagaric and K Arenson, Criminal Laws of Australia,
(2004), chapter 13.
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(f) Attempts to commit such a crime by taking action that commences its execution by
means of a substantial step, but the crime does not occur because of circumstances
independent of the person’s intentions. However, a person who abandons the effort
to commit the crime or otherwise prevents the completion of the crime shall not
be liable for punishment under this Statute for the attempt to commit that crime if
that person completely and voluntarily gave up the criminal purpose.

There are a number of defences available to some crimes. Broadly they are similar
to the defences available under Australian domestic criminal law including self-
defence, duress, mental incapacity, mistake. There is also the defence of ‘superior
orders’ that is available in the case of certain international crimes. Articles 31 to
33 of the Rome Statute set out the principal defences:

Article 31 Grounds for excluding criminal responsibility
1. In addition to other grounds for excluding criminal responsibility provided for in
this Statute, a person shall not be criminally responsible if, at the time of that person’s
conduct:
(a) The person suffers from a mental disease or defect that destroys that person’s

capacity to appreciate the unlawfulness or nature of his or her conduct, or capacity
to control his or her conduct to conform to the requirements of law;

(b) The person is in a state of intoxication that destroys that person’s capacity to appre-
ciate the unlawfulness or nature of his or her conduct, or capacity to control his or
her conduct to conform to the requirements of law, unless the person has become
voluntarily intoxicated under such circumstances that the person knew, or disre-
garded the risk, that, as a result of the intoxication, he or she was likely to engage
in conduct constituting a crime within the jurisdiction of the Court;

(c) The person acts reasonably to defend himself or herself or another person or, in
the case of war crimes, property which is essential for the survival of the person or
another person or property which is essential for accomplishing a military mission,
against an imminent and unlawful use of force in a manner proportionate to the
degree of danger to the person or the other person or property protected. The fact
that the person was involved in a defensive operation conducted by forces shall
not in itself constitute a ground for excluding criminal responsibility under this
subparagraph;

(d) The conduct which is alleged to constitute a crime within the jurisdiction of the
Court has been caused by duress resulting from a threat of imminent death or of
continuing or imminent serious bodily harm against that person or another person,
and the person acts necessarily and reasonably to avoid this threat, provided that
the person does not intend to cause a greater harm than the one sought to be
avoided. Such a threat may either be:
(i) Made by other persons; or

(ii) Constituted by other circumstances beyond that person’s control.
Article 32 Mistake of fact or mistake of law

1. A mistake of fact shall be a ground for excluding criminal responsibility only if it
negates the mental element required by the crime.

2. A mistake of law as to whether a particular type of conduct is a crime within the
jurisdiction of the Court shall not be a ground for excluding criminal responsibility.
A mistake of law may, however, be a ground for excluding criminal responsibility
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if it negates the mental element required by such a crime, or as provided for in
article 33.

Article 33 Superior orders and prescription of law
1. The fact that a crime within the jurisdiction of the Court has been committed by

a person pursuant to an order of a Government or of a superior, whether military
or civilian, shall not relieve that person of criminal responsibility unless:
(a) The person was under a legal obligation to obey orders of the Government or

the superior in question;
(b) The person did not know that the order was unlawful; and
(c) The order was not manifestly unlawful.

2. For the purposes of this article, orders to commit genocide or crimes against
humanity are manifestly unlawful.

17.5.6 Analysis of Article 1F

As discussed above, there are several objectives underpinning articles 1F(a) and
(c). The soundness of the objectives and the extent to which they are achieved
by these paragraphs is questionable.

The first objective is simply to ensure that the ‘undeserving’ are not granted
protection. There is a natural human tendency to not bestow benefits upon the
non-virtuous. ‘The principle that wrongdoers deserve to suffer seems to accord
with our deepest intuitions concerning justice’.50

As individuals we have a wholly proper desire to seek revenge when wrongs are inflicted
on us: as a society we demand that constituted authority punish those who unjustifiably
inflict injury on others or otherwise act in ways we think are wrong.51

There are several problems applying this principle in the context of the Conven-
tion. First, for the acts listed in article 1F it is not necessary that the applicant has
been found guilty of the proscribed conduct. A much lower standard of proof is
adequate. Thus, a certain hardship (denial of protection) can be imposed for a
speculative transgression. Moreover, a fundamental aspect of any non-primitive
system of punishment is that the punishment should, at least roughly, fit the
crime. As we saw in chapter 15, this is known as the principle of proportionality.
Serious violations of this principle bring into disrepute the integrity of the rel-
evant system of law. This is despite the somewhat culturally relative nature of
offence seriousness. It is for this reason that much of the world was appalled at
the sentence of death by stoning handed down to a Nigerian woman for adultery
in late 2003.52

50 J Kleinig, Punishment and Desert (1973), p. 67. See also D J B Hawkins, ‘Punishment and Moral Respon-
sibility’ in S E Grupp (ed.), Theories of Punishment (1971), p. 13, where he asserts that at the pre-reflective
level it seems to be assumed that a guilty act deserves punishment.
51 H L Packer, ‘Theories of Punishment and Correction: What is the Function of Prison?’ in L Orland (ed.),
Justice, Punishment, Treatment: The Correctional Process (1973), pp. 183, 184.
52 This sentence was ultimately overturned following international condemnation by an appeals court:
‘Court spares Nigerian woman stoning death for adultery’ 26 September 2003: <http://www.nupge.ca/
news 2003/n26se03a.htm>



290 MIGRATION AND REFUGEE LAW

There is no evidence that the principle of proportionality is sensibly incor-
porated in article 1F. In this regard, it is important to emphasise that denial of
protection always constitutes a significant hardship to the individual, given the
serious harm threshold that must be crossed to be eligible for protection. The
operation of articles 1F(a) and (c) means that a state is entitled to send an indi-
vidual back to his or her country of origin, in some cases to face almost certain
death, for something as trifling as the fact that there is reason to believe the
individual has made ‘improper use of a flag of truce’ or destroyed or seized the
enemy’s property or for committing an offence of indeterminate nature as an
offence against peace or acting contrary to the purposes of the United Nations.

The deficiencies stemming from the vague and aspirational nature with which
the paragraphs are drafted and the overlapping nature of many of the provisions
are such that articles 1F(a) and (c) are to be held out as brilliant examples of
law-making and drafting at its most confused and inadequate level. This is one of
the reasons that there is virtually no domestic consideration of these paragraphs.
Refugee law would be substantially improved if these two provisions were simply
ignored. In practice this is already the case; however, to prevent the possibility
of abuse in future, legislation should be drafted declaring that these paragraphs
will not be utilised in Australian domestic law.

Article 1F(b) has a sounder justification. It is prefaced on the rationale that
people who commit a serious crime may do so again and hence endanger the
security of others. Ostensibly this appears to be justifiable. However, empirical
evidence shows that prior serious criminality is a poor indicator of how an indi-
vidual will behave in the future – most people who commit a serious offence
do not re-offend in a similar manner.53 Nevertheless, the deficiencies associated
with it are not as pronounced as with the other paragraphs. Moreover, article
1F(b) is broad enough to encompass most of the conduct to which paragraphs
1F(a) and (c) appear to allude.

17.5.7 Expulsion: articles 32 and 33

Articles 32 and 33 apply where a person has already been granted refugee status
and permit the receiving country to expel the refugee in certain circumstances.54

Article 32 states:

1. The Contracting States shall not expel a refugee lawfully in their territory save on
grounds of national security or public order.

2. The expulsion of such a refugee shall be only in pursuance of a decision reached in
accordance with due process of law. Except where compelling reasons of national
security otherwise require, the refugee shall be allowed to submit evidence to

53 M Bagaric, Punishment and Sentencing: A Rational Approach (2001).
54 See Ovcharuk v MIMA [1998] 313 FCA (1 April 1998), where it was stated that Article 33 deals with ‘post
admission refugees’.
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clear himself, and to appeal to and be represented for the purpose before com-
petent authority or a person or persons specially designated by the competent
authority.

3. The Contracting States shall allow such a refugee a reasonable period within which
to seek legal admission into another country. The Contracting States reserve the
right to apply during that period such internal measures as they may deem neces-
sary.

Article 33 provides a general prohibition against refoulement and an exception
to this. It provides:

1. No Contracting State shall expel or return (‘refouler’) a refugee in any manner what-
soever to the frontiers of territories where his life or freedom would be threatened
on account of his race, religion, nationality, membership of a particular social group
or political opinion.

2. The benefit of the present provision may not, however, be claimed by a refugee
whom there are reasonable grounds for regarding as a danger to the security of
the country in which he is, or who, having been convicted by a final judgement
of a particularly serious crime, constitutes a danger to the community of that
country.

Section 91U of the Act defines the term ‘particularly serious crime’ for the purpose
of article 33(2). It states:

(1) For the purposes of the application of this Act and the regulations to a particular
person, Article 33(2) of the Refugees Convention as amended by the Refugees Protocol
has effect as if a reference in that Article to a particularly serious crime included a
reference to a crime that consists of the commission of:
(a) a serious Australian offence (as defined by subsection (2)); or
(b) a serious foreign offence (as defined by subsection (3)).
(2) For the purposes of this section, a serious Australian offence is an offence against
a law in force in Australia, where:
(a) the offence:

(i) involves violence against a person; or
(ii) is a serious drug offence; or

(iii) involves serious damage to property; or
(iv) is an offence against section 197A or 197B (offences relating to immigration

detention); and
(b) the offence is punishable by:

(i) imprisonment for life; or
(ii) imprisonment for a fixed term of not less than 3 years; or

(iii) imprisonment for a maximum term of not less than 3 years.
(3) For the purposes of this section, a serious foreign offence is an offence against a
law in force in a foreign country, where:
(a) the offence:

(i) involves violence against a person; or
(ii) is a serious drug offence; or

(iii) involves serious damage to property; and
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(b) if it were assumed that the act or omission constituting the offence had taken place
in the Australian Capital Territory, the act or omission would have constituted an
offence (the Territory offence) against a law in force in that Territory, and the
Territory offence would have been punishable by:

(i) imprisonment for life; or
(ii) imprisonment for a fixed term of not less than 3 years; or

(iii) imprisonment for a maximum term of not less than 3 years.

Articles 32 and 33 do not revoke refugee status where this has been granted.
Rather they remove the duty of the receiving country to not expel or refouler
refugees. Pursuant to articles 32 and 33 there are in fact four circumstances
when a refugee can be expelled:

(i) where the refugee constitutes a danger to national security;
(ii) where the refugee constitutes a danger to public order;

(iii) where the refugee is a danger to security of the country; and
(iv) where the refugee has been convicted of a particularly serious crime and

constitutes a danger to the community of that country.

It is unlikely that the third requirement adds anything to the first two. In relation
to the last situation, case law predating section 91U held that the mere commis-
sion of a particularly serious offence does not necessarily mean that the person
constitutes a danger to the community.55 This is no doubt correct given that many
people who commit serious offences do not recidivate.56 Thus, where a refugee
commits a particularly serious offence, to consider if article 33(2) applies it is
then necessary to take another step, and from an examination of all the circum-
stances of the offence and the personal circumstances of the offender make an
assessment whether the refugee is a danger to the community. Section 91U does
not seem to change this approach, it merely sets out the definition of one limb of
this inquiry.57

A curious aspect of section 91U is that it also extends to offences committed
overseas. Given that section 33(2) is confined to acts committed in the receiv-
ing country, this seems to go beyond the terms of the Convention. It has been
suggested that perhaps the explanation for the presence of the foreign offence
element is to accommodate situations where a refugee who is receiving protection
commits an offence while travelling overseas and then returns to the receiving
country.58

55 In A v MIMA [1999] FCA 227 (16 March 1999), [3], the Court noted: ‘The principal statement of exclusion
is “who constitutes a danger to the community”. The phrase “having been convicted . . . of a particularly
serious crime” adds an additional element, but it is not expressed as if that additional element swallowed
up the principal statement. This aspect of the drafting is perhaps made clearer when attention is directed
to the first alternative contained in the provision, that “there are reasonable grounds for regarding [the
person] as a danger to the security of the country in which he is”. The whole provision is concerned with perils
represented by the refugee, either because of a threat to the security of the country, or because of a danger to its
community’.
56 See M Bagaric, Punishment and Sentencing: A Rational Approach, 2001.
57 See also R Germov and F Motta, Refugee Law in Australia (2004), p. 453.
58 ibid.
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17.6 Country of reference and effective protection
in another country

As previously noted, in order to be a refugee the person must be outside the
country of his or her nationality or (where the person has no nationality) outside
his or her country of former habitual residence.

The second paragraph in Article 1A(2) provides that:

In the case of a person who has more than one nationality, the term the country of his
nationality shall mean each of the countries of which he is a national, and a person
shall not be deemed to be lacking the protection of the country of his nationality if,
without any valid reason based on well founded fear, he has not availed himself of the
protection of one of the countries of which he is a national.

Thus, where a person has more than one country of nationality, he or she is not
a refugee unless he or she cannot obtain protection in any of those countries.

The term ‘country’ has a narrower meaning in the context of ‘country of nation-
ality’ than ‘country of former habitual residence’ (in the first paragraph of article
1A(2)). Only a sovereign state can grant nationality, thus in the first context it
refers to regions that meet the criteria for statehood under international law.
According to Charlesworth and Chinkin, the criteria for and incidence of state-
hood are: a permanent population, a defined territory, government, and capacity
to enter into relations with other states.59 An incident of statehood is the capacity
to make laws regarding nationality. Thus, in order to determine if a person is a
national of a state it is necessary to consider the domestic laws of the state.

In Tjhe Kwet Koe v MIEA & Anor60 the Court found that in the second context,
country means a region that need not have the capacity to grant nationality, but
is the region where the person resides.

This was cited with approval in Leung v MIMA:

In Koe, Tamberlin J at 296 said: The objective of the Convention is to provide a practical
humanitarian solution to the problems of refugees. It should be interpreted with this
objective in mind. Individuals should not be denied the protection of the Convention
by an unnecessarily narrow reading of the definition of ‘refugee’. It is not appropriate
to conclude that an applicant has no recourse under the Convention simply because his
or her ‘country’ of former habitual residence happens to be a colony or other entity that
is not an independent sovereign state.61

Thus, it can be a colony or other region that is not an independent state. This
broader definition is in keeping with the aim of the Refugees Convention: that
is, to protect only persons in real fear of persecution.

In order to constitute a former habitual residence, it is necessary for the appli-
cant to at least have de facto residence in the region. The relationship between

59 H Charlesworth and C Chinkin, The Boundaries of International Law (2000), pp. 124–134.
60 [1997] 912 FCA (8 September 1997).
61 [2001] FCA 1691 (3 December 2001), [17].
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the person and the state should be analogous between a citizen and his or
her country of nationality. However, in Taiem v MIMA62 it was noted that in
order for a region to be a country of former habitual residence it is not nec-
essary that the applicant has a right to re-enter that region. Where a person
has more than one country of former habitual residence, it is not necessary to
establish that they fear persecution in more than one country in order to be a
refugee.

In Al-Anezi v MIMA, it was held:

A person who has a nationality, who has left the country of nationality owing to perse-
cution for a Convention reason and is, as a result of a fear of such persecution, unwilling
to return or is unable to avail himself or herself of the protection of that country, remains
a refugee no matter in how many intermediate countries he or she may have resided
and however many of them may correctly be described as countries of former habitual
residence. It would be surprising if a stateless person who, owing to a well-founded
fear of persecution for a Convention reason, had left (was outside) a country of former
habitual residence and was unable or, due to such a fear, unwilling to return to that
country, ceased to be a refugee merely because of subsequent habitual residence in
another country in which he or she had no fear of persecution. That the Convention
definition does not have that surprising result is precisely what the UN Handbook says:
a stateless person may have more than one country of former habitual residence; he or
she may have a fear of persecution in relation to more than one of them; but the defini-
tion does not require that he or she satisfy the criteria in relation to all of them; rather,
if the person satisfies the criteria in relation to one of those countries (I do not think
‘determined to be a refugee’ should be taken as requiring some earlier formal assess-
ment) the person’s status is not affected by a ‘further change to his country of habitual
residence’. That reasoning in the Handbook is supported by the Travaux Préparatoires
of the Convention: see Rishmawi at 424–427.63

This approach is ostensibly inconsistent with the outcome where an applicant has
more than one country of nationality. The inconsistency is somewhat ameliorated
by the fact that in order to qualify as a country of former habitual residence the
applicant must have spent a considerable amount of time in that region recently,
whereas nationality can simply be a formal status. It is rare that a person will have
more than one habitual residence. It is further ameliorated by the third country
protection doctrine, to which we now turn.

17.7 Third country (or effective) protection

Under the doctrine of ‘third country protection’, a nation is not obliged to assist a
person defined as Convention refugee in situations where protection is available

62 [2001] FCA 611 (25 May 2001), [14].
63 [1999] FCA 355 (1 April 1999), [24].
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in a safe third country.64 This doctrine is sourced both in the common law and
statute.

At common law, even if a person meets the definition of a refugee under section
36(2) of the Act, Australia is not compelled to protect that person in circumstances
where ‘effective protection’ can be attained in a ‘safe third country’. A failure by
Australia to protect such a person will not result in a breach of Article 33 of the
Convention.65 As is noted by Germov and Motta, this doctrine does not derive
from the express wording of the Convention. It is based on a certain interpretation
of Articles 33(1) and 1A(2). As noted previously the main obligation under the
Convention, which stems from Article 33(1), is not to refoule a person to a country
in which they have a well-founded fear of persecution. There is, supposedly,
no breach of this prohibition where the individual can obtain protection from
refoulement to the country in relation to which he or she possesses the fear of
persecution by travelling to another (safe) third country. In considering whether
effective protection can be obtained in the third county the standard that is
applied is the same as under Article 1A(2); that is, whether they have a well-
founded of persecution for a Convention reason.66

Complementing the common law doctrine of effective protection are sections
36(3)–(7) of the Act.67 These provide that Australia is not obliged to protect non-
citizens who have failed to take all possible steps to avail themselves of a right
to enter and reside in a safe third country. The statutory provisions apply only to
persons who apply for protection visas on or after 16 December 1998, whereas the
common law effective protection doctrine applies in all cases where protection
visas are sought, irrespective of the application date. The statutory provisions are
narrower than the doctrine of effective protection at common law.

17.7.1 Common law

In MIMA v Thiyagarajah68 it was held that there is no conclusive test to determine
what is meant by ‘effective protection’; however, several factors are considered
by the Courts to decide whether effective protection exists. One factor is whether
the refugee applicant can gain access to the safe third country in question.69

In order for this to be satisfied, it is not necessary that the individual has a
legally enforceable right to enter the third county. Moreover, effective protection
is not dependent on a person having a legal right to a permanent residence.70

64 ‘Safe third country’ means any country other than that where the person is fleeing from and any country
other than that where the person is seeking asylum. See Thiyagarajah v MIMA [1997] 1494 FCA (19 December
1997). A country need not be a party to the Convention in order to be a safe third country: Patto v MIMA
[2000] FCA 1554 (2 November 2000), [36].
65 Thiyagarajah v MIMA [1997] 1494 FCA (19 December 1997).
66 For further commentary, see Germov and Motta, above n 57, pp. 463–470.
67 It has been made been clear that these legislative provisions do not codify the common law: see for
example, V856/00A v MIMA [2001] FCA 1018 (3 August 2001).
68 MIMA v Thiyagarajah [1997] 1494 FCA (19 December 1997).
69 ibid.
70 MIMA v Gnanapiragasam [1998] FCA 1213 (25 September 1998).
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It is enough to show that the third country would consider the claims of the
refugee applicant in accordance with the Convention. Hence, a right to temporary
residence may meet the effective protection test in some situations.71

If an applicant is not permitted to enter a third country, effective protection
cannot be established. Moreover, the third country itself must not be a place where
the applicant’s life and freedom will be endangered. To determine whether the
third country is safe, it must be asked whether the applicant has a well-founded
fear of being persecution for a Convention reason in the third country.72 The
central consideration is whether there is a real chance that the person may be
refouled by the third country to a country where the person faces a real risk of
persecution.73

It is often difficult to determine if in fact an individual does have the capacity to
enter a third country. This will ultimately turn on the laws, protocols and practices
(which often involve the exercise of a considerable degree of discretion) of the
third county. Hence, in many cases it will be difficult to make a confident assess-
ment regarding the issue of effective protection elsewhere. It has been suggested
that a flexible approach ought to be taken in relation to the effective protec-
tion doctrine.74 The doctrine has been applied in a wide range of circumstances
and usually arises when the refugee applicant has some previous connection
to a third country, but having such a connection is not a precondition to the
doctrine being invoked.75

In Patto v MIMA76 French J set out the following, non-exhaustive, propositions
in relation to the protection obligations assumed by Australia under Article 33
of the Convention in its application to persons who travel to Australia via a third
country or who have links with a third country:

1. Return of the person to the third country will not contravene Article 33 where the
person has a right of residence in that country and is not subject to Convention
harms therein.

2. Return of the person to the third country will not contravene Article 33, whether
or not the person has right of residence in that country, if that country is a party to
the Convention and can be expected to honour its obligations thereunder.

3. Return of the person to a third country will not contravene Article 33 notwithstand-
ing that the person has no right of residence in that country and that the country
is not a party to the Convention, provided that it can be expected, nevertheless, to
afford the person claiming asylum effective protection against threats to his life or
freedom for a Convention reason.

71 ibid.
72 MIMA v Thiyagarajah [1997] 1494 FCA (19 December 1997): ‘Under Article 33 the “well-founded fear”
test which applies under Article 1A(2) should be applied’.
73 If there is a real chance that this may occur, then effective protection could not be said to exist: see
V872/00A v MIMA [2001] FCA 1019 (3 August 2001).
74 See for example, Al-Rahal v MIMA [2001] FCA 1141 (20 August 2001); Al Toubi v MIMA [2001] FCA 1381
(28 September 2001).
75 See NAEN v Minister for Immigration & Multicultural & Indigenous Affairs [2003] FCA 216 (19 March 2003).
76 [2000] FCA 1554 (2 November 2000), [37].
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17.7.2 Statute

A statutory form of third country protection was introduced in December 1999.
As noted above, statutory third country protection may only be applied to refugee
applications lodged after 16 December 1999.

The changes to Migration Act 1958 (Cth) are as follows:

36(3) Australia is taken not to have protection obligations to a non-citizen who has
not taken all possible steps to avail himself or herself of a right to enter and
reside in, whether temporarily or permanently and however that right arose or
is expressed, any country apart from Australia, including countries of which the
non-citizen is a national.

(4) However, if the non-citizen has a well-founded fear of being persecuted in a
country for reasons of race, religion, nationality, membership of a particular
social group or political opinion, subsection (3) does not apply in relation to that
country.

(5) Also, if the non-citizen has a well-founded fear that:
(a) a country will return the non-citizen to another country; and
(b) the non-citizen will be persecuted in that other country for reasons of race,

religion, nationality, membership of a particular social group or political
opinion;

subsection (3) does not apply in relation to the first-mentioned country.

Section 36(3) differs from effective protection at common law in that it requires a
legally enforceable77 right to both enter and reside in the third country.78 A non-
legally enforceable right to enter the third country is not sufficient to enliven
s 36(3), otherwise an applicant would be required to apply to all countries where
it could be reasonably expected that he or she would be granted a entry visa or
temporary residence.79

However, like effective protection at common law, a refugee applicant under
section 36(3) need not have visited or lived in the country in relation to which
effective protection is being considered.

Once it has been determined that a refugee applicant possesses the requisite
rights referred to in section 36(3), what must next be considered is whether the
non-citizen has taken all possible steps to avail himself or herself of a right to
enter and reside in a third country. The scope and operation of the statutory and
common law third party protection was summarised in NAGV of 2002 v Minister
for Immigration & Multicultural & Indigenous Affairs:80

The principle is that Australia does not owe protection obligations to a person who
has acquired effective protection from persecution for a Convention reason in a third

77 See for example, N1045/00A v MIMA [2002] FCA 1546 (19 April 2002), [31]; Applicant C v MIMA [2001]
FCA 229 (12 March 2001).
78 See WAGH v Minister for Immigration & Multicultural & Indigenous Affairs [2003] FCAFC 194 (27 August
2003), [66].
79 Applicant C v MIMA [2001] FCA 229 (12 March 2001). See further, Germov and Motta, above n 57,
pp. 473–5.
80 [2002] FCA 1456 (27 November 2002), [13]–[16].
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country and who is not at risk of being sent from that country to the country in respect
of which a fear of such persecution is well-founded. The concept was explained by von
Doussa J (with whom Moore and Sackville JJ agreed) in MIMA v Thiyagarajah (1997)
80 FCR 543 at 562:

It is not necessary for the purpose of disposing of this appeal to seek to chart the outer
boundaries of the principles of international law which permit a Contracting State to
return an asylum seeker to a third country without undertaking an assessment of the
substantive merits of the claim for refugee status. It is sufficient to conclude that inter-
national law does not preclude a Contracting State from taking this course where it is
proposed to return the asylum seeker to a third country which has already recognised that
person’s status as a refugee, and has accorded that person effective protection, including
a right to reside, enter and re-enter that country. The expression ‘effective protection’
is used in the submissions of the Minister in the present appeal. In the context of the
obligations arising under the [Convention], the expression means protection which will
effectively ensure that there is not a breach of Art 33 if the person happens to be a
refugee.

The principle may apply where the visa applicant is entitled to residence in the third
country for reasons other than the grant of refugee status; Rajendran; MIMA v Gnanapi-
ragasam (1998) 88 FCR 1. It also applies where as a matter of practical reality, he or she
is likely to be given effective protection even in the absence of a legally enforceable right
to enter and live in the third country; Applicant C at [21]–[22], Kola at [63]. Effective
protection involves the person not only being permitted to remain in the third country
without risk of persecution for a Convention reason but also not being at risk of being
refouled to his or her country of origin. In deciding whether the principle applies it
is necessary to abjure any rigid standard of applicability and concentrate on the cir-
cumstances of each applicant and the practical consequences of sending that person to
the third country; Applicant C at [22], Kola at [63]; see also Al-Zafiri v MIMA [1999]
FCA 443 at [26] per Emmett J approved in MIMA v Al-Sallal [1999] 94 FCR 549
at 558.

As I summarised it in Applicant C at [65], the combined effect of the principle of
effective protection and s 36(3)–(5) is that Australia does not owe protection obligations
under the Convention to:

(a) a person who can, as a practical matter, obtain effective protection in a third country;
or
(b) a person who has not taken all possible steps to avail himself or herself of a legally
enforceable right to enter and reside in a third country.

It follows that the effective protection principle in s 36(3) is narrower and is in fact
totally subsumed by the broader doctrine at common law. Every factual situation
that comes within the scope of s 36(3), will also come within the common law
doctrine. It may be contended that this effectively makes the statutory principle
redundant. However, this is not necessarily the case. As was noted at the start
of this section, the common law effective protection principle does not stem
from the express words of the Convention. It arises from an interpretation of
interaction between Articles 33 and 1A(2) of the Convention. This approach is
by no means beyond question. The fact that an applicant has the capacity to
apply for refugee status or reside in another country does not necessarily entail
that Australia should be permitted to ‘circumvent’ its principal obligation under
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the Convention. Shuttling a person who has left a persecutory environment to
another uncertain fate is arguably at odds with the humanitarian underpinning
of the Convention. Thus, s 36(3) creates a legislative ‘insurance policy’ against the
risk that the Courts will overturn the common law effective protection doctrine.
To this end, it is noteworthy that the High Court has not considered the soundness
of the common law doctrine.81

81 Moreover, the Full Federal Court in NAGV of 2002 v Minister for Immigration & Multicultural & Indigenous
Affairs, ibid, doubted the (logical and normative) correctness of the doctrine, but continued to apply it in
deference to the doctrine of precedent.



18
Time for a fundamental re-think:
need as the criterion for assistance

18.1 Overview: time to stop paying homage to the
Convention and to fix it

As noted in chapter 11, the definition of a refugee was first advanced about fifty
years ago. At the international law level, it has remained (effectively) unchanged
during this period. Likewise at the domestic law level, although as we have seen
the definition has been subject to relatively minor statutory modifications.

The Refugee Convention has been ratified by well over one hundred nation
states and is one of the most important and successful international humanitarian
documents. In Australia, the refugee issue is of widespread social and political
importance. It is perhaps the most emotive and divisive social issue of our time.
This level of interest in refugee issues was greatly heightened in 2001 when the
Australian parliament introduced legislation and border control mechanisms to
prevent asylum seekers entering Australia without a visa. This polarised public
opinion and resulted in a groundswell by many people and refugees, culminating
in many pro-refugee organisations. The preparedness of so many people in the
community and community groups to assist asylum seekers is, like any altruistic
act, of course commendable. However, the emotion that has manifested in this
area masks serious failings associated with the Convention definition of a refugee.

In this chapter we provide a normative evaluation of the Convention. Is the
document morally sound? This may seem to be a curious question to raise in
relation to a document which has been so effective in securing protection for
millions of people. We accept that protecting blameless people is an admirable
objective. However, we believe that the objective can be markedly improved if the
Convention definition (at least at the domestic level, if international consensus

300
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is unattainable) is altered to cure the main defect with the existing document –
its discriminatory nature. In this chapter we suggest how the Convention can be
improved.

We contend that the definition of a refugee is flawed – fundamentally so in at
least one very important respect: the Convention grounds (race, religion, nation-
ality, membership of a particular social group and political opinion) are unduly
narrow and ultimately arbitrary. The only manner in which refugee law can be
made non-arbitrary is to remove the Convention grounds as the cornerstone of
the definition and instead base the definition on the concept of deprivation and
need, not the reason for the need. As has been previously noted, ‘the great issues
of our day transcend party, region, religion and sex’.1 In a nutshell, the tenor
of this chapter is that a person who will die from starvation due to a drought
deserves refugee status more than one who risks being imprisoned for venting
his or her political opinion. To offer protection to the latter but not the former
represents an uncritical blinkered acceptance of existing international refugee
law.

18.1.1 Refugee law – not humanitarian law – is the
appropriate vehicle for change

Before turning to substantive matters, we briefly discuss why the changes that
we are foreshadowing are better placed in the context of refugee law rather
than broader notions of humanitarian international (or domestic) law. There
are two central reasons for this. First, the Convention has gained widespread
acceptance. According to Hathaway, the Convention definition of refugee is of
singular importance because it has been subscribed to by more than one hundred
nations and is the only refugee accord of global scope. Many nations have also
chosen to import this standard into their domestic legislation as the basis upon
which asylum and other protection decisions are made.2

Secondly, while refugee law is (almost) mandatory, international humanitar-
ian principles are largely discretionary. As noted in chapter 15, refugee law is
one of few areas of international law where the needs of the individual trump
the needs of sovereign states. It is essentially based upon what a country can do
for an individual, unlike migration law that is based on the opposite – what the
individual can do for the country. Thus, recognition that a person falls within
a class of people called a ‘refugee’ allows the rights of that person to override
the capacity of a nation to exclude people from its borders. This is no minor
victory. Nations zealously guard their borders. A key manifestation of nation
sovereignty is the capacity to control the entry of people who cross national bor-
ders. All sovereign nations steadfastly believe that they have an inherent right
to determine who can enter their borders. This is an unquestioned aspect of

1 J Jackson, ‘Measuring Human Rights and Development by one Yardstick’ (1985) 15 Ca W Intl L J 453 at
456–60.
2 J C Hathaway, The Law of Refugee Status (1991), p. v.
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sovereignty – both at the international and at the domestic law level. The
refugee exception to this aspect of national sovereignty is not absolute. Coun-
tries, of course, voluntarily assume protection obligations towards refugees.
However, pragmatically, once countries do ratify the Convention they do not
repudiate.3

Thus, the Convention is important because it is the one universal, humanitar-
ian international treaty that offers some guarantee that the fundamental rights
of desperate people will be safeguarded. By and large, most nations observe
their obligations pursuant to the Convention. ‘The Refugee Convention stands
out as a measure that offers substance and “teeth” to the concept of internation-
ally recognised human rights.’4 As is noted by James Hathaway, the fact that a
state party which has jurisdiction over a refugee automatically owes that per-
son core rights (especially protection against non-refoulement) is the strength
of refugee law: ‘it ensures that few refugees fall through the cracks of the pro-
tection regime’.5 However, there is no room for complacency in this regard. As
has been noted recently by the United Nations, the costs associated with hosting
large numbers of asylum seekers in addition to security concerns have resulted
in ‘the Convention’s provisions [being] more respected in their breach than their
adherence’.6

18.1.2 The implications of finite international compassion –
proper targeting of refugees critical

A significant expansion of the Convention grounds would greatly liberalise the
international people movement (assuming continued adherence to the Conven-
tion), thereby eroding an important aspect of the concept of sovereignty. This
would ultimately diminish the relevance of the concept of a nation state. If, for
example, a refugee was defined as a ‘person who believed that he or she was
not permitted full opportunity to flourish in their country of birth’ this would be
likely to result in a massive transference of the world’s population. The concept
of breaking down national borders is not a new one.7 There are certainly many
appealing aspects to it. It would enhance the liberty of all people and lead to a
more just distribution of resources – not only food, medicine and clothing but
also education and employment. However, it is not something that is likely to
occur in the near future – if at all. Given that nations will continue to place strict
controls on who enters their borders and only grant asylum to a finite number of

3 Some countries even have a right of asylum written into their constitutions, see S Collinson, Beyond Borders:
Western European Migration Policy Towards the 21st Century, Royal Institute of International Affairs, London,
1993, p. 65.
4 M Crock, Immigration and Refugee Law in Australia (1998), p. 163.
5 J C Hathaway, ‘Refugee Law is Not Immigration Law’, World Refugee Survey 2002 (2002), p. 43.
6 United Nations, Executive Committee of the High Commissioner’s Programme, Note on International Pro-
tection, 13 September 2001, p. 5. The breaches range from situations where individuals are refouled or where
borders are closed to refugees, to violence against refugees. For comments regarding future challenges to
the problem confronted by refugees, see W Maley, ‘A Global Refugee Crisis?’ in Refugees and the Myth of the
Borderless World (2002), p. 1. See further chapter 15.
7 See for example, J Morss and M Bagaric, ‘If we can’t have Global Democracy, let’s all be Americans: injecting
principle into the international law-making process’ (2005), forthcoming.
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people, it is important that that they do so on a rational and coherent basis. Thus,
there are two important threshold assumptions that we make in this chapter.

The first is that nations will continue to exist and tightly control people move-
ment across their borders. The history of human civilisation over the past century
or so shows that this assumption has a solid platform. The second assumption
is that nations have limited sympathy for those in need – were it otherwise, a
strong case could be mounted for an expansive refugee definition. As is noted by
Sarah Collinson, ‘two linked assumptions appear to underlie almost all current
debates on the issue of migration and refugee flows in Western Europe. First,
there is the assumption that immigration poses a threat . . . Second, it is assumed
that Western Europe lacks the capacity to cope with any further immigration,
whether it be in demographic, economic, social or political terms’.8 She further
adds that, ‘the international community . . . is not infinitely generous. An obliga-
tion . . . to protect refugees, and the needs of refugees themselves, will in practice
always be balanced against the political and economic interests and concerns of
potential asylum states’.9 Amnesty International has recently described refugee
protection as the ‘black spot’ in the European Union’s rights ambitions,10 and is
deeply concerned that ‘the focus of the European Union’s asylum policy is over-
whelmingly on how to keep refugees out, rather than how to protect effectively
people fleeing from war, civil upheaval and grave human rights abuses’.11 The
international community’s finite level of preparedness to absorb refugees is sup-
ported by refugee numbers, which show a remarkable level of consistency over
the past decade or so, although there has been a decline in the past two recorded
years mainly as a result of an unprecedented number of voluntary repatriations.
Figures from the United States Committee for Refugees show that the number of
refugees and asylum seekers from 1992 to 2003 is as follows:
● 1992: 17,600,000;
● 1993: 16,300,000;
● 1994: 16,300,000;
● 1995: 15,300,000;
● 1996: 14,500,000;
● 1997: 13,600,000;
● 1998: 13,500,000;
● 1999: 14,100,000;
● 2000: 14,500,000;
● 2001: 14,900,000;
● 2002: 13,000,000;
● 2003: 11,900,000.12

8 S Collinson, Beyond Borders: Western European Migration Policy Towards the 21st Century (1993).
9 ibid., p. 60.

10 Amnesty International EU Office, Press Release, Asylum Seekers in Europe: The Real Story Amnesty Inter-
national Launches Europe-Wide Campaign, 25 September 2001: <http://www.amnesty.org>
11 ibid. See also G. Goodwin-Gill, ‘The International Protection of Refugees: What Future?’ (2000) 12
International Journal of Refugee Law 1.
12 US Committee for Refugees, World Refugee Survey 2004 (2004) 4. It is important to note that the main
reason for the reduction in refugee numbers is not due to increasing generosity on behalf of receiving countries.
Rather it is due to an unprecedented level of voluntary repatriation over the past two years, with some



304 MIGRATION AND REFUGEE LAW

Side-tracking for one moment, it is interesting to note that despite the level
of criticism that the Australian government has received for its refugee policy
and practices over the past few years, measured both in absolute terms and on
the basis of contribution per capita, Australia is the tenth-most substantial donor
country to international refugee aid agencies. On the basis of per capita terms, the
countries that are more generous are: Norway, Luxembourg, Denmark, Sweden,
Netherlands, Switzerland, Liechtenstein, Finland and Ireland. The United States
is eleventh on the list, while the United Kingdom, Canada and New Zealand come
in at spots 14, 15 and 20 respectively.13

The key proposition being argued in this chapter is that the five Convention
grounds should be removed. They are arbitrary and hence discriminatory: there is
no relevant basis for giving preferential treatment to a person who is ‘persecuted’
because of his or political or religious beliefs as distinct from a person who suffers
serious harm for economic or other non-Convention reasons. Also, why should
a person’s eligibility for asylum be contingent upon whether there are sufficient
others who also engage in like conduct? That is, what is so special about belonging
to a group that ought to more readily stimulate the international community’s
sympathy gland? The only way to treat people equally in this respect is not to focus
on the reason for the persecution, but the extent of the need for asylum. The only
universal criteria for sympathy and compassion is need and pain. Thus, it follows
that state assistance and protection should be accorded to those most bereft of
the resources and opportunities that are a pre-condition to human survival and
flourishing. This raises difficult questions about the hierarchy of human needs
and wants. We suggest that the most important needs are food, shelter, security
of person and liberty. People who are denied these should be considered as
refugees – irrespective of the reason for the deprivation.

We discuss this issue at length in section 18.3. In section 18.4, to avoid the
charge that it is easy to criticise but harder to offer constructive reform sugges-
tions, we spell out the definition of refugee that we believe should be adopted.
In the process we stipulate the implications that this has for other aspects of the
definition as it currently stands. For example, our definition makes redundant
the notion that a causal nexus must exist between the grounds and the reason
for the persecution.

18.1.3 History of Convention inevitably resulted
in flawed definition

The deficiency in the Convention definition is not surprising given that, as we
saw in chapter 12, the definition was formed in an ad hoc manner by various
United Nations groups, initially to help only refugees fleeing from Europe as a

3.5 million refugees going home, most of them Afghans from Pakistan and Iran: UN High Commissioner for
Refugees UNHCR, Sharp decline in refugees, others of concern in 20 UN High Commissioner for Refugees, 17
June 2004.
13 US Committee for Refugees, World Refugee Survey 2004 (2004) 15.
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result of the devastation caused by World War II. It was based on expedience
rather than principle, and reflects the economic and political interests of the
powerful Western states that drafted it rather than the needs of displaced persons.
Not only is the definition unsatisfactory today, it was equally so at the time of
drafting.

Further, as has been noted ‘the Convention definition of refugee has made
less sense as the nature of refugee flows has changed and as numbers have risen.
Since 1980, refugee movements have been more likely to be the result of civil wars,
ethnic and communal conflicts and generalised violence, or natural disasters or
famine – usually in combinations – than individually targeted persecution by an
oppressive regime’.14

By retaining the current definition of refugee in the Convention, this situation
will not, and indeed cannot, change.

18.2 The problem with the Convention Grounds

As we saw in chapter 14, the Convention grounds have been interpreted broadly.15

However, despite this we believe that the Convention still falls well short of being
able to achieve the ultimate objective of refugee law and policy. As we have noted
earlier, refugee law is the one area of international law where ratifying parties
accept that the needs of the individual trump those of the state. Given this, it is
appropriate that human need should form the lynchpin of refugee law.

No matter how broadly the grounds are interpreted, the Convention would still
not act as a vehicle to assist those experiencing the greatest degree of deprivation.
The main defect with the Convention is that the grounds do not come close to
identifying the minimum conditions necessary for human subsistence. The right
to express which political party or political ideology one prefers, for example,
is of little use unless one has food and shelter. Further, it is regrettable (if not
offensive) that all that is important in a person’s life can turn on the interpretation
of a throw-away line, such as ‘particular social group’.

This leads us to a more pervasive and fundamental problem with the Conven-
tion. Not only is it not based on a needs criterion, it is not based on any overarching
principle at all. There is no underlying rationale which unifies the grounds and
which justifies why they are of greater importance than other human concerns. As
a result – blind allegiance to the Convention aside – a causal connection between
persecution and a convention ground does not provide a normative reason for
compliance with the Convention. Absent an explanation for why the Conven-
tion grounds are more important than other human interests, the Convention

14 Millbank, The Problem with 1951 Refugee Convention (2001).
15 However, it has been noted by the United Nations, Executive Committee of the High Commissioner’s Pro-
gramme, Note on International Protection, 13 September 2001, at 23, that ‘a certain tendency over recent years
to restrict the application of the 1951 Convention refugee definition within narrow confines has continued in
a number of countries around the world, although there have been positive signs in certain jurisdictions’. The
states which supposedly give a narrow interpretation to the Convention were not named.
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definition of ‘refugee’ is arbitrary and ultimately discriminatory – it gives a pref-
erence to those falling within the grounds on the basis of an irrelevant difference.
In light of universal principles governing the commitment to all humankind why
should any state be concerned about complying with the Convention? The answer
is that from the normative perspective (that is, international law obligations
aside), relatively speaking it should care very little – sending money to the starv-
ing in Africa would be a far better use of resources. It is not surprising, then, that
Goodwin-Gill has noted that given the narrow framework of the Convention,
which was not intended to provide for universal refugee solutions, it ‘is remark-
able . . . that the 1951 Convention still attracts both ratifications and support
among States from all regions’.16

18.3 An alternative definition

18.3.1 Universal moral standards should underpin
the new definition

The only way the Convention can be reformed to circumvent such criticisms is to
select universal features of humankind as the cornerstone for refugee status. We
accept that there is a large grey area concerning the hierarchy of interests and
resources that are necessary for human subsistence. As we discuss shortly, in the
grey area are things like the right to a certain level of education and health care,
but this should not prevent us making definite judgments in the black and white
areas.

The new definition should appeal to universal sociological and normative
considerations in order to be persuasive at the level of international discourse.
Fortunately, these inquiries are linked. Morality, by definition, is the ultimate set
of principles by which we should live and more particularly consists of the prin-
ciples that dictate how serious conflict should be resolved. Given that morality is
the ultimate principle that governs our conduct, in order for it to be relevant, it
must promote the ultimate human aim. This follows from the constraints of psy-
chological reality. If the ultimate principle guiding our conduct fails to reflect our
ultimate desire, it would become redundant very quickly. As a sociological fact,
moral theory must be tailored to accord with basic human needs and interests,
and sets the ultimate standard by which human need should be evaluated and
defined.

18.3.1.1 Overview of moral theory

Broadly, there are two types of normative moral theories. Consequential moral
theories claim that an act is right or wrong depending on its capacity to maximise
a particular virtue, such as happiness. Non-consequential (or deontological)

16 Goodwin-Gill, The Refugee in International Law (1996), p. 297.
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theories claim that the appropriateness of an action is not contingent upon its
instrumental ability to produce particular ends, but follows from the intrinsic
features of the act. Thus, the notion of absolute (or near absolute) rights, which
now dominates moral discourse, is generally thought to sit most comfortably
in a non-consequentialist ethic. The ramifications that these theories have for
defining the interests that are relevant to refugee status are now discussed.

18.3.1.2 New approach not contingent on acceptance of particular
moral theory

The foregoing analysis suggests that the avoidance of pain and suffering should
be the touchstone for refugee status. It is further suggested that this follows from
adopting the most persuasive normative ethic. For those who refuse to accept
that there is such a concept as universal objective morality,17 it is important to
emphasise at this point that a case for the refugee definition we propose can yet
be mounted so long as one is willing to accept either of the following premises:
(i) as a sociological imperative, the minimisation of pain and suffering ought
to be the first priority of a civilised society; or (ii) refugee law should eradicate
arbitrary choices and adhere to the principle of equality (or non-discrimination).

Readers who are dismissive of the prospect of an objective morality are encour-
aged to directly proceed to section 18.3.4.3.

18.3.2 Deontological rights-based theories underpinning
the new definition

If one adopts a non-consequentialist rights-based moral theory as the starting
point, the process for refugee reform would involve three broad steps: selecting
the rights the people have, identifying those that are the most important and
then linking these into the definition of refugee. Unfortunately, as we shall see,
this process breaks down at the first two steps.

18.3.2.1 The influence of rights-based theories

A rights-oriented methodology to refugee law would be in keeping with inter-
national moral discourse over the past half century or so. After World War II,
there has been an immense increase in rights talk,18 both in sheer volume and
in the number of supposed rights. The rights doctrine has progressed a long way

17 One of us has previously argued that there are such things as objective universal norms: see M Bagaric,
‘A Utilitarian Argument: laying the foundation for a coherent system of law’ (2002) 10 Otago Law Review (NZ)
163.
18 See T Campbell, The Legal Theory of Ethical Positivism (1996), pp. 161–88, who discusses the near universal
trend towards Bills of Rights and constitutional rights as a focus for political choice. By rights talk I also include
the abundance of declarations, charters, bills, and the like, referred to below that seek to spell out certain
rights. There were numerous declarations, and the like, of rights prior to the Second World War, such as, the
Declaration of Independence of the United States (1776) and the Declaration of the Rights of Man and Citizens
(1789), however it is only in relatively modern times that such documents have gained widespread appeal,
recognition and force.
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since its original modest aim of providing ‘a legitimisation of . . . claims against
tyrannical or exploiting regimes’.19 As Tom Campbell points out:

The human rights movement is based on the need for a counter-ideology to combat
the abuses and misuses of political authority by those who invoke, as a justification for
their activities, the need to subordinate the particular interests of individuals to the
general good.20

There is now, more than ever, a strong tendency to advance moral claims and
arguments in terms of rights.21 Assertion of rights has become the customary
means to express our moral sentiments: ‘there is virtually no area of public con-
troversy in which rights are not to be found on at least one side of the question –
and generally on both’.22 There is no question that ‘the doctrine of human rights
has at least temporarily replaced the doctrine of maximising utilitarianism as the
prime philosophical inspiration of political and social reform’.23 And as has been
previously noted, ‘refugee protection is no exception to [the] deployment of the
language of rights’.24

The influence of rights based theories is demonstrated by the sheer number of
international human rights that are in existence. The main three are the Universal
Declaration of Human Rights (the UDHR);25 the International Covenant on Eco-
nomic, Social and Cultural Rights (the ICESCR);26 and the International Covenant
on Civil and Political Rights (the ICCPR).27 There are dozens of rights that are
prescribed in one form or another by at least one of these documents. These
include what can be described as basic protections, such as the right to life,28

liberty and security of person,29 and to be free from torture or cruel, inhuman or
degrading treatment or punishment.30 Then there are more vague rights, such as
the right to the economic social and cultural rights indispensable for one’s dignity
and the free development of one’s personality,31 and the right to be free from the
arbitrary interference with one’s privacy, family, home or correspondence and
attacks upon one’s honour and reputation.32 There are also some so-called rights

19 S I Benn, ‘Human rights – For Whom and For What?’, in E Kamenka and A E Tay (eds), Human Rights
(1978), pp. 59, 61.
20 T Campbell, ‘Realizing Human Rights’, in T Campbell et al. (eds), Human Rights: From Rhetoric to Reality,
(1996), pp. 1, 13.
21 Almost to the point where it is not too far off the mark to propose that the ‘escalation of rights rhetoric is
out of control’: L W Sumner, The Moral Foundation of Rights (1987), p. 1.
22 ibid.
23 H L A Hart, Essays in Jurisprudence and Philosophy, (1983), pp. 196–7.
24 B S Chimni, ‘Globalization, Humanitarianism and the Erosion of Refugee Protection’ (2000) 13 Journal of
Refugee Studies, pp. 243, 251. See also G. Goodwin-Gill, ‘Asylum 2001 – A Convention and a Purpose’ (2001)
13 International Journal of Refugee Law, pp. 1, 8, who states that we turn to human rights to fill out the grey
areas in refugee law.
25 10 February 1948, entered into by Australia on that day.
26 4 January 1976, entered into by Australia on 10 March 1976.
27 23 March 1976, entered into by Australia on 13 November 1980. Australia has also ratified (in September
1991) the First Optional Protocol to the ICCPR which makes it possible for complaints to be made to the UN
Human Rights Committee.
28 UDHR, article 3 and ICCPR, article 6.
29 UDHR, article 3 and ICCPR, article 9.
30 UDHR, article 5 and ICCPR, article 7.
31 UDHR, article 22 and ICESC, articles 9 and 15.
32 UDHR article 12 and ICCPR, article 17.
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which are probably best placed in a wish list, such as the right to rest and leisure,33

and the right to a standard of living adequate for the health and wellbeing of one-
self and his or her family, including food, clothing, housing and medical care and
necessary social services.34

18.3.2.2 The absence of a foundation of rights

Despite the dazzling veneer of deontological rights-based theories, and their
influence on present day moral and legal discourse, one of us has previously
argued that when examined closely, such theories are unable to provide persua-
sive answers to central issues such as: what is the justification for rights? How can
we distinguish real from fanciful rights? Which right takes priority in the event
of conflicting rights?35

Such intractable difficulties stem from the fact that contemporary rights the-
ories lack a coherent foundation for rights. Tom Campbell has argued against
certain rights based theories on the basis that they are unable to provide a satis-
factory account of the relationship between concrete rights (rights that provide a
justification for political decisions by society in general) and more fundamental
rights (‘background rights’) from which concrete rights are supposedly derived.36

However, in our view an even more fundamental flaw with rights theories is that
there is no defensible virtue that underpins the background interests from which
narrower rights claims can be derived.

When examined closely, it emerges that the concept of non-consequentialist
rights is vacuous at the epistemological level. It has been argued that attempts to
ground concrete rights in virtues such as dignity, integrity or concern and respect
are unsound because resort to such ideals is arbitrary and leads to discrimination
against certain members of the community (for example, those with severely lim-
ited cognitive functioning) or speciesism (the systematic discrimination against
non-humans).37

Ultimately, a non-consequentialist ethic provides no method for distinguishing
between genuine and fanciful rights claims and is incapable of providing guidance
regarding the ranking of rights in the event of a clash. Not surprisingly then,
nowadays all sorts of dubious rights claims have been advanced. Thus, we have

33 UDHR, article 24 and ICESC, article 7(d).
34 UDHR, article 25 and ICESC, article 11. It does not end there. In addition to this, Australia has
entered into or voted for numerous other specific human rights instruments such as the: Declaration on
the Rights of Mentally Retarded Persons; Declaration on the Rights of Disabled Persons; Convention on the
Elimination of all forms of Discrimination Against Women; Convention Relating to the Status of Refugees;
Protocol Relating to the Status of Refugees; Declaration on the Rights of the Child; Convention on the Rights
of the Child; Discrimination (Employment and Occupation) (ILO Convention 111); International Convention
on the Elimination of all Forms of Racial Discrimination; Declaration on the Elimination of All Forms of Reli-
gious Intolerance; and the Convention Against Torture and other Cruel Inhuman and Degrading Treatment or
Punishment.
35 M Bagaric, ‘In Defence of a Utilitarian Theory of Punishment: Punishing the Innocent: the Compatibility
of Utilitarianism and Rights’ (1999) 24 Australian Journal of Legal Philosophy 95, 121–143; Sentencing and
Punishment: A Rational Approach (2001) ch 4.
36 T Campbell, Justice (1988), 199, p. 54.
37 See for example, M Tooley, ‘Abortion and Infanticide’, in P Singer (ed.), Applied Ethics (1986), pp. 69,
70–1. See also P Singer, ‘All Animals are Equal’ in P. Singer (ed.), Applied Ethics (1986), p. 215.
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a situation where agents are able to hold a straight face and urge interests such
as ‘the right to a tobacco-free job’, the ‘right to sunshine’, the ‘right of a father
to be present in the delivery room’, the ‘right to a sex break’,38 and even ‘the
right to drink myself to death without interference’.39 Novel rights continue to
be asserted. A good example is the recent claim by the Australian Prime Minister
John Howard (in the context of the debate concerning the availability of IVF
treatment to same sex couples or individuals) that ‘each child has the right to a
mother and father’. In a similar vein, in light of the increasing world oil prices, it
has been declared that this violates the ‘right of Americans to cheap gasoline’. In
England, the Premier League has been accused of violating the right of football
club supporters to an F.A. Cup ticket.

Nearly twenty years ago, Hart said of rights theories:

It cannot be said that we have had . . . a sufficiently detailed or adequately articulated
theory showing the foundation for such rights and how they are related to other values.
Indeed the revived doctrines of basic rights are . . . in spite of much brilliance still
unconvincing.40

Nothing has changed to diminish the force of this objection.

18.3.2.3 Explanation for the appeal of rights-based theories

This may seem to be unduly dismissive of rights-based theories and pay inad-
equate regard to the considerable moral reforms that have occurred against
the backdrop of rights talk over the past half-century. It cannot be denied
that rights claims have been an effective lever for social change. As Campbell
correctly notes: rights have provided ‘a constant source of inspiration for the
protection of individual liberty rights’.41 For example, recognition of the right
to liberty resulted in the abolition of slavery and more recently the right of
equality has been used as an effective weapon by women and other disempow-
ered groups seeking greater employment and civil rights (such as the right to
vote).

We also do not seek to question that there is an ongoing need for moral dis-
course in the form of rights ‘whether or not . . . rights are intellectually defensible
or culturally tolerant, we do have a need for them, at least at the edges of civili-
sation and in the tangle of international politics’.42

However, we do not believe that deontological rights-based moral theories
(with their absolutist overtones) are capable of providing answers to questions
such as the existence and content of proposed rights. This view could obviously
be criticised on the basis that if non-consequentialist rights are fanciful, then how

38 These examples are cited by J Kleinig, ‘Human Rights, Legal Rights and Social Change’ in E Kamenka and
A E Tay (eds), Human Rights (1978), pp. 36, 40.
39 S I Benn, ‘Rights’, in P Edwards (ed.), Encyclopedia of Philosophy (1967), vol 7, p. 196.
40 H L A Hart, Essays in Jurisprudence and Philosophy (1983), p. 195.
41 T Campbell, The Legal Theory of Ethical Positivism (1996), p. 165.
42 ibid.
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does one account for the significant changes to the moral landscape for which
they have provided the catalyst?

There are several responses to this. First, the fact that a belief or judgment
is capable of moving and guiding human conduct says little about its truth –
the widespread practice of burning ‘witches’ being a case in point. Secondly, at
the descriptive level, it is probably the case that the intuitive appeal of rights
claims and the absolutist and forceful manner in which they are expressed has
been normally sufficient to mask over fundamental logical deficiencies associated
with the concept of rights. Claims couched in the language of rights seem to carry
more emotive punch than equivalent claims grounded in the language of duties.
For whatever reason (perhaps due to the egocentric nature of rights discourse)
the claim that ‘I have a right to life’ appears to resonate more powerfully than the
assertion that ‘you have a duty not to kill me’. In effect, the much criticised43 meta-
ethical theory of emotivism, which provides that morality is a set of utterances
which express one’s attitude with the aim of influencing the behaviour of others,
seems to provide at least a partial explanation for the influence of rights-based
discourse.

Finally, and perhaps most importantly, we do not believe that there is not any
role in moral discourse for rights claims. Simply, as is discussed below, the only
manner in which rights can be substantiated is in the context of a consequentialist
ethic.

In any event, given the vacuousness of non-consequentialist rights-based
moral theories at the epistemological level, it would not be instructive to attempt
to formulate a hierarchy of human interests of the basis of such theories. Given
that such rights are not ultimately founded on broader determinate notions it
is simply not tenable to ascertain whether, for example, the rights to liberty
and property are more or less important than, say, the rights to health care and
welfare, or even the right to privacy.44

18.3.3 Consequentialist underpinning to new definition – the
preferred approach

A more promising tack for constructing and justifying a ladder of human needs is
to ground the analysis in a consequentialist ethic. The most popular consequen-
tialist moral theory is utilitarianism. Several different forms of utilitarianism have
been advanced. In our view, the most cogent (and certainly the most influential
in moral and political discourse) is hedonistic act utilitarianism, which provides
that the morally right action is that which produces the greatest amount of hap-
piness or pleasure and the least amount of pain or unhappiness. This theory

43 For example, see G L Warnock, Contemporary Moral Philosophy (1982), pp. 24–6.
44 The limits of rights discourse in the refugee domain is also noted by N Nathwani, ‘The Purpose of Asylum’
(2000) 12 International Journal of Refugee Law, pp. 354, 365–67, who believes that if all human rights violations
were taken seriously, States could not pursue their restrictive immigration policies.
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selects the avoidance of pain, and the corollary, the attainment of happiness, as
the ultimate goals of moral principle.

Unlike the convention grounds, pain and happiness are not arbitrary. In the
context of identifying non-arbitrary criteria for moral concern (in this case the
argument was directly addressed to the moral status of animals) Jeremy Bentham
noted that:

The day may come when the rest of the animal creation may acquire those rights which
never could have been withholden from them but by the hand of tyranny. The French
have already discovered that the blackness of the skin is no reason why a human being
should be abandoned without redress to the caprice of a tormentor. It may one day
come to be recognized the number of legs, the villosity of the skin, or the termination
of the os sacrum are reasons equally insufficient for abandoning a sensitive being to
the same fate. What else is it that that should trace the insuperable line? Is it the faculty
of reason, or perhaps the faculty of discourse? But a full-grown horse or dog is beyond
comparison a more rational, as well as more conversable animal, than an infant of a day
or a week or even a month, old. But suppose they were otherwise, what would it avail?
The question is not, Can they reason? nor Can they talk? but Can they suffer?45 (emphasis
added)

Suffering, unlike political opinion or belonging to a group, is not arbitrary. It
is the converse – it is universal. Capable of being felt by all; and desired to be
avoided most by all. Quite simply, the desire to avoid suffering46 is the sentiment
felt most strongly by all people at all points in history and across all cultures.
Why should this then not form the criteria for international compassion? We
can think of no logical reason.47 In light of this, the international humanitarian
community is logically dragged (albeit in some cases, kicking and screaming) to
fundamentally changing the focus of the Convention to reflect this.

18.3.3.1 Interlude – criticisms of utilitarianism

Linking the proposed change to an overarching moral theory provides it with the
soundest possible justification. To this end, we are aware that utilitarianism has
received a lot of bad press over the past few decades, resulting in its demise as
the leading normative theory. Considerations of space and focus do not permit
us to fully discuss these matters, but there is sufficient room to summarise the
main responses that one of us has made to the main criticisms against utili-
tarianism.

The main general argument against utilitarianism is that because it priori-
tises net happiness over individual pursuits, it fails to safeguard fundamental

45 J Bentham, Introduction to the Principles of Morals and Legislation (1789), 1948, chapter 17.
46 For a view that the notion of necessity should underpin refugee law, see Nathwani, above n 44. However,
Nathwani does not expand on the violation of what sorts of rights or interests come within the scope of the
necessity rationale.
47 Goodwin-Gill raises the suggestion that human rights which are violated as a result of deliberate harm
are perhaps more egregious and hence of greater ‘value’ than other forms of deprivations: G Goodwin-Gill,
‘Asylum 2001 – A Convention and a Purpose’ (2001) 13 International Journal of Refugee Law 1. He does not
develop this point. It is one with which we obviously disagree – a person who dies of starvation is no less dead
than one who is killed by a bullet.
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individual interests. As a result of this, it has been argued that in some cir-
cumstances utilitarianism leads to horrendous outcomes, such as punishing the
innocent48 or forcing organ donations where the donations would maximise hap-
piness by saving the lives of many or assisting those most in need.49 Further it has
been argued that there is no place for individual rights or interests in a utilitarian
ethic.

18.3.3.2 Horror scenarios not that bad

On closer reflection, however, many of the appalling conclusions utilitarianism
supposedly commits us to do not really insurmountably trouble us on a post-
philosophical level to the extent that one is justified in arguing that any theory
which approves of such outcomes must necessarily be flawed.50 The horror sce-
narios which it is claimed utilitarians are committed to are in fact consistent
with the decisions we as individuals and societies as a whole have readily made
and continue to make when faced with extreme and desperate circumstances.
Once we come to grips with the fact that our decisions in extreme situations will
be compartmentalised to desperate predicaments and will not have a snowball
effect and serve to henceforth diminish the high regard we normally have for
important individual concerns and interests, we find that when placed between
a rock and a hard place we do and should, though perhaps somewhat grudgingly,
take the utilitarian option. In the face of extreme situations we are quite ready to
accept that one should, or even must, sacrifice oneself or others for the good of
the whole.51

Now, what we actually do, does not justify what ought to be done. Morality is
normative, not descriptive in nature: an ‘ought’ cannot be derived from an ‘is’.52

Still, the above line of reasoning is telling because the force of the horrendous-
consequences criticism lies in the fact that it supposedly so troubles our moral
consciousness that utilitarianism can thereby be dismissed on the basis that the
outcome is so horrible that ‘there must be a mistake somewhere’.

18.3.3.3 Utilitarian rights

Further, it is important to note that it has been argued that rights do in fact
have a place in a utilitarian ethic, and what is more it is only against this back-
ground that rights can be explained and their source justified. Utilitarianism
provides a sounder foundation for rights than any other competing theory. For

48 H J McCloskey, Meta–Ethics and Normative Ethics (1969), pp. 180–1. A similar example to McCloskey’s is
provided in E F Carritt, Ethical and Political Thinking (1947), p. 65.
49 R Nozick, Anarchy State and Utopia (1974), pp. 206–7.
50 The distinction we are making between intuitive moral judgments and those formed after due reflection
is similar to that made by R M Hare between intuitive and critical levels of moral thinking: see R M Hare,
Moral Thinking: Its Levels, Methods and Point (1981).
51 See Bagaric, above n 35, where a number of examples are given where society readily sacrifices individual
lives for the good of the whole.
52 This has been used as an argument against a naturalistic view of morality. However, see C R Pigden,
‘Naturalism’ in P Singer (ed.), A Companion to Ethics (1991), pp. 421, 422–6, where he points that this
phenomenon simply reflects the conservative nature of logic – you cannot get out of it what you do not
put in.
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the utilitarian, the answer to why rights exist is simple: recognition of them best
promotes general utility.53 Their origin accordingly lies in the pursuit of happi-
ness. Their content is discovered through empirical observations regarding the
patterns of behaviour which best advance the utilitarian cause. The long associa-
tion of utilitarianism and rights appears to have been forgotten by most. However,
over a century ago it was Mill who proclaimed the right of free speech, on the
basis that truth is important to the attainment of general happiness and this is
best discovered by its competition with falsehood.54

Difficulties in performing the utilitarian calculus regarding each decision
make it desirable that we ascribe certain rights and interests to people, which
evidence shows tend to maximise happiness55 – even more happiness than if
we made all of our decisions without such guidelines. Rights save time and
energy by serving as shortcuts to assist us in attaining desirable consequences.
By labelling certain interests as rights, we are spared the tedious task of estab-
lishing the importance of a particular interest as a first premise in practical
arguments.56 There are also other reasons why performing the utilitarian calcu-
lus on each occasion may be counterproductive to the ultimate aim. Our capacity
to gather and process information and our foresight are restricted by a large num-
ber of factors, including lack of time, indifference to the matter at hand, defects
in reasoning, and so on. We are quite often not in a good position to assess all the
possible alternatives and to determine the likely impact upon general happiness
stemming from each alternative. Our ability to make the correct decision will be
greatly assisted if we can narrow down the range of relevant factors in light of
pre-determined guidelines. History has shown that certain patterns of conduct
and norms of behaviour if observed are most conducive to promoting happiness.
These observations are given expression in the form of rights that can be asserted
in the absence of evidence why adherence to them in the particular case would
not maximise net happiness.

Thus utilitarianism is well able to explain the existence and importance of
rights. It is just that rights do not have a life of their own (they are derivative, not
foundational), as is the case with deontological theories. Due to the derivative
character of utilitarian rights, they do not carry the same degree of absolutism or
‘must be doneness’ as those based on deontological theories. However, this is not
a criticism of utilitarianism, rather it is a strength, since it is farcical to claim that

53 According to Mill, rights reconcile justice with utility. Justice, which he claims consists of certain funda-
mental rights, is merely a part of utility. And ‘to have a right is . . . to have something which society ought to
defend . . . . [if asked why] . . . I can give no other reason than general utility’: J S Mill, ‘Utilitarianism’ in
M Warnock (ed.), Utilitarianism (1986), (first published 1981) pp. 251, 309. T Campbell, in The Legal Theory
of Ethical Positivism (1996), pp. 161–85, also proposes a reductive approach to rights, however, underlying
his rights thesis is not utilitarianism, but rather (ethical) positivist ideals. Ethical Positivism is also discussed
in T Campbell, ‘The Point of Legal Positivism’, in T Campbell (ed.), Legal Positivism (1999), p. 323.
54 J S Mill, ibid., pp. 141–183.
55 These rights, however, are never decisive and must be disregarded where they would not cause net
happiness (otherwise this would be to go down the rule of utilitarianism track).
56 See J Raz, Morality of Freedom (1986), p. 191. Raz also provides that rights are useful because they enable
us to settle on shared intermediary conclusions, despite considerable dispute regarding the grounds for the
conclusions.
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any right is absolute. Another advantage of utilitarianism is that only it provides
a mechanism for ranking rights and other interests. In event of clash, the victor
is the right that will generate the most happiness.

18.3.4 Ramifications for a new definition

18.3.4.1 Repeal of grounds

The logical upshot of the above discussion is that the notion of Convention
grounds becomes redundant. This will cause many refugee lawyers and human
rights proponents to recoil – Convention grounds have been part of refugee law
for over fifty years. However, unless proponents of the grounds can provide a
justification for continued adherence to them (tradition does not suffice), they
are logically committed to overhauling them or risk facing being accused of Con-
vention worship. In this regard, we note that fifty years is a very short period
in the context of human history and even though the changes we are propos-
ing are quite radical, they are less ambitious than the Convention was at the
outset.

Further, although human rights proponents have not previously been as bold
to recommend the changes advocated here, indirectly it seems that there is some
movement towards support for them. One of the fashionable reform proposals
in refugee literature at present is that women should be recognised as a par-
ticular social group.57 We agree, and add that men should also be recognised
as a particular social group. The effect of this is that being a member of the
human species is the sole criterion that marks one out as being worthy of com-
passion. The reason for one’s pain and destitution is not cardinal – pain and
destitution suffice. The focus then turns on the notion of persecution: in par-
ticular, what sort of deprivation is significant enough to warrant international
assistance?

18.3.4.2 Hierarchy of human interests – life and liberty as fundamental

In terms of the exact changes that are appropriate, a Convention based on the
concept of need would focus on the conditions that are necessary for human
subsistence. As noted in chapter 15, at the core there is little scope for debate here –
it is a matter of science, not sociology. Humans need food, water and shelter and
clothing to survive. All other interests are contingent on the availability of these
basic goods. Displaced persons who lack any of these goods to a point where it
threatens their survival should be accorded refugee status. These interests aside,
there are also other interests that seem to be a pre-condition for human existence.
They consist of security of person (in the context of physical autonomy) and
freedom from arbitrary deprivations of liberty. Access to education, minimum
standards of health care and property rights would seem to be on the next level.

57 See for example N Kelley, ‘The Convention Refugee Definition and Gender-Based Persecution: A Decade’s
Progress’ (2002) 13 International Journal of Refugee Law 559; M Falcon, ‘Gender Based Persecution’ (2002)
21 Refugee Survey Quarterly 133. See further chapter 14.



316 MIGRATION AND REFUGEE LAW

Other rights then follow, such as the right to one’s political opinion, privacy and
so on.

18.3.4.3 Where to draw the line?

At what point the refugee line should be drawn is unclear. However, as noted
in chapter 15, the most important consideration in this regard is the willingness
of the international community to absorb needy foreigners. The greater the pre-
paredness, the higher point at which the line should be drawn. However, as was
discussed earlier, the desire to help comes in finite doses. Given this it is impor-
tant to properly target those who are assisted – every spot taken by a refugee is
one less that is available. While an expansive definition of refugee law may seem
to be the most humanitarian tack to take, ultimately it may be the least desirable.
Such a definition could lead to a situation of people dying of starvation, so that
others can enjoy a University education or express their political views. In our
view, given that a choice must be made, we would prefer to feed the hungry each
time.

Thus we would limit assistance to people whose lives are in peril as a result
of lack of food, water or shelter or who have a real fear of having their physical
integrity or liberty violated. This, effectively, means that the principal right recog-
nised in the proposed definition is the right to life. The only concession we would
make to confining assistance to threats to life is to recognise the importance of
personal liberty, which while not as fundamental to the right to life, is essential
for human beings to attain any semblance of fulfilment. The importance of liberty
to the human species is reflected by the fact that deprivation of it constitutes the
gravest form of punishment that is inflicted by Western cultures against wrong-
doers (apart from many parts of the United States where capital punishment is
still sanctioned).

As noted in chapter 15, it is ultimately undesirable to adopt a broad approach
to the type of harm that qualifies for refugee assistance. Ostensibly, courts and
other legal bodies (no doubt well-intentioned) may appear to be assisting the
refugee cause by expanding the type of harm that qualifies for assistance. Viewed
narrowly this is no doubt the case – the people who come within the expanded
definition are granted access to the relevant nation state. However, at this point
good intention and good consequences part company as a result of a failure
to acknowledge the fact that nations have a very limited appetite for desperate
foreigners. This only seems to be getting worse: ‘the international refugee regime
still saves lives, of course. But given the world’s increasingly tight fisted treatment
of uprooted people, this is an anniversary fit for sober reflection not celebration’.58

It follows that, given the scarcity value and preciousness of refugee places, the
kind thing to do is not to expand the range of human interests that are recognised
under the Convention, in fact the opposite. The interests should be narrowed to

58 J Drumtra, ‘The Year in Review’ US Committee for Refugees, World Refugee Survey 2001 (2002), pp. 14,
16. See also, UNHCR, ‘The Asylum Dilemma’ in The State of the World’s Refugees 1997–98 (1998), p. 182.
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ensure, as far as possible, that the refugee places are occupied by those in greatest
need.

A related point is that while an expansive definition of serious harm appears to
be consistent with the humanitarian underpinnings of the Convention, it is ulti-
mately misguided because it verges on merging refugee law and immigration law.
As we have noted, refugee law is not about equalising the international playing
field so far as the capacity for people to flourish is concerned, it is about assisting
those greatest in need. The definition we advance in the following section seeks
to avoid such confusion.

18.4 The preferred definition

18.4.1 Proposed definition

In light of the above discussion we suggest that the definition of refugee in the
Convention should be amended as follows:

A refugee is a person who owing to:
(i) the fact that his or her life is in peril as a result of lack of food, water or shelter; or

(ii) a well-founded fear of having his or her physical integrity or liberty violated;

is outside the country of his or her nationality and is unable to avail himself or herself
of the relevant resources or protection of that country; or who, not having a nationality
and being outside the country of his or her former habitual residence, is unable or
unwilling to return to it.59

Critics may take issue with the wording or exact drafting of the definition. Nev-
ertheless it is important that future debate on the matter maintains a level of
perspective. By this we mean that the discussion should focus on the substance
of the definition and not grey issues that invariably occur in the case of many
definitions. No doubt, it will be difficult to determine with exactness what level
of food shortage is adequate to come within the scope of the definition, however,
we have every confidence that such teething problems are not insurmountable.

18.4.2 The concept of persecution is made
(effectively) redundant

It is important to note that the proposed definition not only removes the grounds,
but also impacts on other important aspects of the definition. Most notably, it
makes the amorphous concept of persecution almost redundant. As the defini-
tion currently stands there are several requirements that stem from the notion

59 This has some similarities with the UN definition for internally displaced people: persons who have
been forced to flee their homes suddenly or unexpectedly in large numbers, as a result of armed conflict,
internal strife, systematic violations of human rights or natural or man-made disasters, [and who are within
the territory of their own country]’: Analytical Report of the Secretary-General on Internally Displaced Persons,
E/CN 4/19992/93, 14 February 1992, paragraph 17.
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of persecution. First, as was discussed in chapter 15, the persecution must
involve harm beyond a certain threshold. This requirement has been (effectively)
retained but the notion of harm has been significantly tightened – confined to
threats to life and liberty.

The second aspect of persecution is that it must be in the form of systematic
and discriminatory conduct. This is no longer relevant: once hungry to the point
of near starvation is sufficient, and the fact that potentially a whole nation may
cross a border in search of food is not a barrier to assistance – hence discrimination
is not necessary.

Thirdly, the persecution must have an official quality, in the sense that it is
caused by government authorities or officially tolerated or uncontrollable by the
authorities of the country of nationality. This requirement remains relevant only
in relation to limb (b) of the proposed definition. Fourthly, as the law currently
stands, persecution implies an element of motivation on the part of those who
persecute for the infliction of harm. This is now obviously redundant. As is the
final requirement, which is the existence of a formal nexus between grounds for
the harm. Pursuant to our model it not necessary that the persecution feared
must be attributable to a Convention ground.60

18.5 Concluding remarks

The Refugee Convention is a poorly drafted document. It has a humanitarian
overtone, but is devoid of an overarching justification. Its greatest failing is that
it prioritises ‘sexy’ interests such as the right to project one’s political opinion over
basic human needs. The fact that an applicant’s cause of distress must be linked to
the specific grounds in the definition – that is, persecution due to race, religion,
nationality, membership of a particular social group or political opinion – renders
the Convention unnecessarily and unjustly restrictive. It bars people whose lives
are unbearable because of war, famines, drought and earthquakes from receiv-
ing protection under the Convention. The current definition ignores the human
interests that are most essential for survival. In light of this, it is time to reform
the definition of a refugee so that the world’s collective compassion is targeted
more directly at those who are suffering the greatest degree of deprivation.

18.5.1 Practical obstacles to reform

We accept that practical restraints of changing the Convention definition are
considerable, not least among them the logistic difficulty of possibly reconvening
an international refugee Convention for the purpose of adopting the proposed

60 In Australia, the persecution feared need not be solely attributable to a Convention reason. However,
persecution for multiple motivations will not satisfy the relevant test unless a Convention reason or rea-
sons constitute at least the essential and significant motivation for the persecution feared: s 91R(1)(a) of
the Act. See chapter 15.
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amendments to it.61 However, these difficulties should not prevent the necessary
amendments from occurring. The area is too important to ignore and we should
change the definition in order to provide the most just outcome to the neediest
people. Further, the problems with amending the definition are not nearly as
significant as those involved in its initial drafting and gaining acceptance in the
international community.

It has been suggested that ‘because refugee law is, after all, the creation of
largely self-interested nation states, it may ultimately prove impossible to define
access to asylum more generously than as we know it today’.62 We do not disagree
with this. This chapter, however, is not about generosity. It is about perspective,
raising international awareness about the things that are central to people’s lives
and re-defining the term refugee, not to increase the pool of candidates who fit
within the criteria, but to target those most in need.

In order for the Convention to retain the high level of acceptance that it has in
the international community, it is important that it not be regarded as arbitrar-
ily selecting certain human needs as worthy of state protection, while ignoring
even more important needs. Absent a wholesale definitional change along the
lines proposed in this chapter, the Convention will ultimately be regarded as a
discriminatory document, unless a justification can be given for preferring the
interests protected in the Convention to other interests (in particular the ones
discussed in this chapter). We believe that this is not possible. To this end, we
note that the risk that the status of the Convention (in its current form) may
diminish in importance has not been lost on others: ‘as contemporary protection
concerns become increasingly distinct from those of post-war Europe, the risk of
Convention definition becoming a mere legal anachronism is real’.63

18.5.2 The proposed definition is not a complete solution

We acknowledge that from the humanitarian perspective the definition we pro-
pose is still somewhat deficient. To qualify for state assistance, a needy person
must still be outside his or her country of nationality. In terms of qualifying for
state assistance, why should it matter, it can be fairly asked, whether a starving
person happens to hobble over a border or not? Either way, that person’s life
is in peril. Further, international borders are simply arbitrary invisible lines in
terrain. In terms of being entitled to assistance, we agree that the hungry should
obtain assistance irrespective of which side of a border they are on.64 However,

61 See further, M Zan ‘Refugees and the International Refugee Convention: Some Issues, reform proposals
and realistic constraints’, Malaysian Law News, April 1996, 23.
62 Hathaway, above n 2, p. 233.
63 Hathaway, above n 2, p. 232.
64 We agree that there is a desperate need for greater international protocols concerning the treatment of
the internally displaced. As is noted by ‘refugees have an international agency and legal structure to turn
to for protection and assistance. The internally displaced have nothing comparable’: R Cohen, ‘Protecting
the Internally Displaced’ in US Committee for Refugees, World Refugee Survey 1996 (1996), pp. 20, 23. The
definition we advance does not impose any obligation on the States whose actions arguably create or cause
the refugee influx into other countries. The Convention has been criticised on this basis, with some jurists
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an immutable aspect of the term ‘refugee’ (that is, one of the denotations of
the word) is that the person is displaced from his or her abode. While from the
humanitarian perspective this has no relevance, it is a defining aspect of refugee
law. ‘Alienage is inherent in the concept of refugee’.65

The same cannot be said in relation to the grounds – they are simply the reason
for the alienage. As is noted by Hathaway:

We commonly refer persons who have been forced to flee to another region of their
country as refugees. We normally assume that a person who is prepared to abandon
her home, her family, her security is a refugee . . . We recognise the logic of escape from
natural disasters, or from generally oppressive political regimes as much as from the
possibility of persecution.66

In a similar vein, Collinson states that ‘in popular usage, the term “refugee”
has a broad meaning, signifying a person fleeing any one of a wide range of
life-threatening conditions, including war, famine, natural disaster, oppression,
persecution or massive human rights abuses’.67

Thus, the reform proposals we have suggested in this chapter do not purport
to be a solution to the international humanitarian problems – not by a long way.
If adopted, what they will do is make the most widely accepted international
humanitarian law Convention fairer and thereby offer protection to those in
the greatest peril. We do not question that if these changes are adopted there
will remain a pressing need to increase the level of obligation that states have
towards providing assistance to States whose citizens are denied the basic needs
for life: this needs to change from an aspiration to an obligation. A needs based
underpinning to the Refugees Convention may provide momentum towards such
an end.

arguing that principles of State responsibility should be used to draft international legal rules that would
make a State internationally responsible for creating massive refugee movements by its actions (say human
rights violations) within its borders. Although a preventative approach of this kind is attractive in theory,
the fact that State sovereignty remains so important in the current international climate suggests that there
would be a strong resistance to ‘interference in internal affairs’ by States. Hence, such a proposal is perhaps
too idealistic right now.
65 Nathwani, above n 44, p. 367, citing Otto Kimminich, Der Internationale Rechtsstatus des Fluchtlings (1962).
66 Hathaway, above n 2, p. v.
67 Collinson, Beyond Borders: Western European Migration Policy Towards the 21st Century (1993), p. 59.
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The determination and review
process for migration and refugee
decisions

19.1 Merits review

An administrative review tribunal ‘stands in the shoes of the original decision
maker’. It reconsiders an administrative decision with the objective of making
the correct or preferable decision based on the facts before it, and in accordance
with the applicable law. It is axiomatic to merits review that an administrative
review tribunal has power to substitute its decision for that of the original decision
maker.

Primary decisions about migration and refugee visa applications are made
under the Migration Act by the Minister for Immigration or DIMIA officials acting
as the Minister’s delegates. Subject to a few exceptions mentioned below, those
decisions are subject to merits review by the Migration Review Tribunal (MRT),
the Refugee Review Tribunal (RRT) or the Administrative Appeals Tribunal
(AAT).

19.2 Decisions reviewable by the MRT, RRT and AAT

The MRT reviews: decisions to refuse visas to applicants in Australia (other than
protection visas); decisions to refuse visas to overseas applicants who have an
Australian sponsor, nominator, or close family member; decisions to cancel visas
within Australia; and decisions concerning certain business nominations and
sponsorships.1

1 See s 338 of the Migration Act.
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Decisions to refuse or cancel protection visas in relation to applicants in
Australia are reviewed by the RRT.2 That tribunal has no jurisdiction to review
refugee decisions that are made offshore, including those made in relation to
asylum seekers who arrived in parts of Australia that have been excised from the
migration zone and have been held on various islands.3 Nor does it have juris-
diction to make decisions on humanitarian or compassionate grounds if those
grounds are not related to the Refugees Convention.

The AAT reviews decisions to refuse protection visas or to cancel protection
visas on criminal and character grounds, including the basis of exclusion under
articles 1F, 32 or 33 of the Refugees Convention; decisions to order the depor-
tation of a non-citizen convicted of certain crimes; and decisions to refuse or to
cancel visas on the basis that the non-citizen does not pass the character test. In
addition, it reviews decisions to cancel business permits or visas.4

19.3 Judicial review

Decisions made by the MRT, the RRT and the AAT are subject to judicial review by
the Federal Magistrates Court, the Federal Court and the High Court. In reviewing
an administrative Tribunal decision, a Court is not concerned with the merits of
the Tribunal’s decision but with the question of whether the tribunal has made
an error of law.

The Migration Act contains cumbersome provisions for the ‘handing down’ of
RRT and MRT decisions that have been the subject of judicial review.5 In the case
of Inderjit Singh v MIMA, the Federal Court found that an RRT decision is not
finalised until the decision is ‘handed down’.6 In that case, the RRT had signed
its decision on 28 March 2000 and informed the applicant that it had made a
decision that would be handed down on 14 April 2000. On 13 April 2000, the
applicant submitted relevant material to the RRT which was not considered by
the RRT member. On the basis of section 430B(4), which provides that ‘[t]he
date of the decision is the date on which the decision is handed down’, the Court
found that the RRT had ‘erred in law in considering itself functus officio when
it was not’, and that it had ignored relevant material submitted to it on 13 April
2000 without a lawful reason.7

The decision of the Federal Court in Inderjit Singh can be contrasted with
another decision of the Federal Court concerning a decision of a primary decision-
maker in which the Court found that a draft decision record, undated but signed
by a DIMIA delegate and sent to a superior officer for review was, in law, a finalised
decision for the purposes of s 65(1) and s 67 of the Act.8

2 ibid., s 411.
3 See chapter 13 ‘Onshore applications’.
4 ibid., sections 134 and 501.
5 Sections 368A and 368B in relation to the MRT and sections 430A and 430B in relation to the RRT.
6 [2001] FCA 73 (Merkel J).
7 ibid., at [51].
8 VHAF v MIMA [2002] FCA 1243.
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The judiciary does not have jurisdiction to review decisions of the Minister
not to exercise, or not to consider the exercise, of the Minister’s power under
section 37A(2) or (3) (altering the period of validity of a safe haven visa); 48B
(allowing a further protection visa application); 72(1)(c) (determining a person
to be an ‘eligible non-citizen’); 91F, 91L and 91Q (relating to permitting visa
applications that would otherwise not be valid); and 345, 351, 391, 417 or 454
(substituting negative decisions of merits review tribunals).9

19.4 Original jurisdiction of the High Court

Section 75(v) of the Constitution (Cth) confers original jurisdiction on the High
Court in all matters in which a writ of mandamus or prohibition or an injunction
is sought against an officer of the Commonwealth. This means that the High
Court has original jurisdiction to review decisions of members of the MRT, the
RRT and the AAT, against which such remedies are sought. The Commonwealth
Parliament cannot enact legislation to restrict the High Court’s jurisdiction under
s 75(v).

19.5 Background to enactment of privative clause

When the Federal Government’s migration policy was codified in the Act in 1989,
judicial review of administrative decisions was conducted under the Administra-
tive Decisions (Judicial Review) Act 1977 (the ADJR Act). However, successive
governments perceived that some members of the judiciary were engaging in
merits review of tribunal decisions under the ADJR Act. On 1 September 1994,
Part 8 of the Act was introduced as a result of the Migration Reform Act 1992 (Cth).
Part 8 contained provisions that sought to exclude judicial review of decisions
of the Immigration Review Tribunal (the precursor to the MRT) and the RRT10

by the Federal Court on grounds that included a breach of the rules of natural
justice;11 Wednesbury unreasonableness;12 taking irrelevant considerations into
account;13 and failing to take relevant considerations into account.14

The Federal Government’s motivation in seeking to restrict judicial review was
bluntly explained by the then-Minister for Immigration:

There are people who are intent on bypassing the established categories of entry into
this country. Some do this by trying to avoid immigration processing altogether by
arriving in Australia without authority. The boat people are a good example. Owing
to weaknesses which have been inherent in our migration laws for many years, these

9 See chapter 10 ‘Ministerial Intervention’.
10 See s 475(1) of the Act.
11 Section 476(2)(a) of the Act.
12 Section 476(2)(b) of the Act and see Associated Provincial Picture Houses v Wednesbury Corporation [1948]
1 KB 223 at 230.
13 Section 476(3)(d) of the Act.
14 Section 476(3)(e) of the Act.
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people are often successful. Many manage to stay here, even though they do not fall
within the specific visa categories, which is the only lawful way to enter and stay in
Australia. At the very least, many manage to delay the substantive decision on their case
and, as a consequence, their departure, by using the courts to exploit any weaknesses
they can find in our immigration law. This must stop. . . .

The Reform Bill proposes significant extensions to the current system for review of
migration decisions. Credible independent merits review will ensure that the Govern-
ment’s clear intentions in relation to controlling entry to Australia, as set out in the
Migration Act, are not eroded by narrow judicial interpretations. Under the Reform
Bill, the following people who are adversely affected by a decision will be entitled to
independent merits review: onshore refugee claimants; onshore cancelled visa hold-
ers, except those cancelled at the border; onshore applicants for a visa, except those
detected at the border; and an Australian sponsor of an offshore applicant for a visa. . .
.

As I have indicated, the Government wishes to make the application of the legal
concepts of migration decision making predictable. Judicial review rights for decisions
on the grant or cancellation of a visa will be set out in the Migration Act. Judicial review
will only be possible after the applicant has pursued all merits review rights or where
merits review is not available. Grounds for review will include failure to follow the
codified decision making procedures set out in the Act. As the codified procedures will
allow an applicant a fair opportunity to present his or her claims, failure to observe the
rules of natural justice and unreasonableness will not be grounds for review.15

Ironically, Part 8 has been described in retrospect as ‘the engine room of the 1990s
for the growth and extension of administrative law principles in Australia’.16

Part 8 was the subject of judgments by the High Court in Abebe v Common-
wealth17 and in MIMA v Eshetu.18 In Abebe, the High Court found that it was
within the power of the Commonwealth Parliament to restrict the Federal Court’s
jurisdiction to review tribunal decisions by the provisions of Part 8 of the Act. A
month after that judgement, the High Court decided in Eshetu that s 420 of the
Act19 did not override section 476(2)(b) so as to enable judicial review of tribunal
decisions by the Federal Court on the ground of Wednesbury unreasonableness20;
nor did it enable judicial review by the Federal Court for a breach of the rules of
natural justice.21

In the case of MIMA v Yusuf,22 the High Court held23 that a failure by the RRT
to comply with section 430 of the Act24 was not a ground for judicial review by the
Federal Court under Part 8. Nevertheless, the judgment of McHugh, Gummow

15 Commonwealth, Second Reading Speech, Migration Reform Bill 1992, House of Representatives, 4 Novem-
ber 1992, 2620 (Gerry Hand, Minister for Immigration, Local Government and Ethnic Affairs).
16 John McMillan, ‘Judicial Restraint and Activism in Administrative Law’, [2002] Federal Law Review 12.
17 (1999) 162 ALR 1.
18 [1999] HCA 21(13 May 1999).
19 Section 420 provides that the RRT is to provide ‘a mechanism of review that is fair, just, economical,
informal and quick’ and that it ‘must act according to substantial justice and the merits of the case’.
20 ibid., at [48] (Gleeson CJ and McHugh J) and at [74] (Gaudron and Kirby JJ), and see above n 6.
21 ibid., at [77] (Gaudron and Kirby JJ).
22 (2001) 206 CLR 323.
23 Kirby J dissented.
24 Section 430(1) requires the Tribunal to prepare a written statement setting out its decision, the reasons for
its decision, the findings on any material questions of fact, and references to evidence on which the findings
were based.
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and Hayne JJ indicated somewhat cryptically that judicial review would be avail-
able on broader grounds derived from ‘jurisdictional error’ under general law:

‘Jurisdictional error’ can thus be seen to embrace a number of different kinds of error,
the list of which, in the passage cited from Craig, is not exhaustive. Those different kinds
of error may well overlap. The circumstances of a particular case may permit more than
one characterisation of the error identified, for example, as the decision-maker both
asking the wrong question and ignoring relevant material. What is important, however,
is that identifying a wrong issue, asking a wrong question, ignoring relevant material
or relying on irrelevant material in a way that affects the exercise of power is to make an
error of law. Further, doing so results in the decision-maker exceeding the authority or
powers given by the relevant statute. In other words, if an error of those types is made,
the decision-maker did not have authority to make the decision that was made; he or
she did not have jurisdiction to make it. Nothing in the Act suggests that the Tribunal
is given authority to authoritatively determine questions of law or to make a decision
otherwise than in accordance with the law.

No doubt full weight must be given to s 476(3) and the limitations which it pre-
scribes in the construction of improper exercise of power in par (d) of s 476(1). Equally,
however, it is important to recognise that these limitations, unlike those prescribed by
s 476(2), are limitations on only one of the grounds specified in s 476(1). All this being
so, there is no reason to give either par (b) or par (c) of s 476(1) some meaning nar-
rower than the meaning conveyed by the ordinary usage of the words of each of those
paragraphs. In particular, it is important to recognise that, if the Tribunal identifies a
wrong issue, asks a wrong question, ignores relevant material or relies on irrelevant
material, it ‘exceeds its authority or powers’. If that is so, the person who purported to
make the decision ‘did not have jurisdiction’ to make the decision he or she made, and
the decision ‘was not authorised’ by the Act.

Moreover, in such a case, the decision may well, within the meaning of par (e)
of s 476(1), involve an error of law which involves an incorrect interpretation of the
applicable law or an incorrect application of the law to the facts as found. That it cannot
be said to be an improper exercise of power (as that expression is to be understood
in s 476(1)(d), read in light of s 476(3)) is not to the point. No doubt it must be
recognised that the ground stated in par (e) is not described simply as making an
error of law. The qualification added is that the error of law involves an incorrect
interpretation of the applicable law or an incorrect application of the law to the facts as
found. That qualification emphasises that factual error by the Tribunal will not found
review. Adopting what was said in Craig, making an erroneous finding or reaching
a mistaken conclusion is not to make an error of law of the kind with which par (e)
deals. That having been said, the addition of the qualification to par (e) is no reason
to read the ground as a whole otherwise than according to the ordinary meaning of its
language. If the Tribunal identifies a wrong issue, asks itself a wrong question, ignores
relevant material or relies on irrelevant material in such a way as affects the exercise of
its powers, that will very often reveal that it has made an error in its understanding of
the applicable law or has failed to apply that law correctly to the facts it found. If that
is so, the ground in s 476 (1)(e) is made out.25 (footnotes omitted)

A new judicial review scheme for visa-related decisions was introduced in October
2001. The old Part 8 judicial review scheme was repealed and replaced by Parts 8

25 MIMA v Yusuf [2001] HCA 30 (31 May 2001) at [82]–[84]. See Rebikoff, ‘MIMA v Yusuf: One Door Closed,
Another Opened?’, (2001) 29 Federal Law Review 453.
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and 8A. During the second reading of the Migration Legislation Amendment
(Judicial Review) Bill 2001 (Cth), the then-Minister for Immigration detailed
the reasons why the Federal Government sought to insert a privative clause into
the Act:

The bill gives legislative effect to the government’s longstanding commitment to intro-
duce legislation that in migration matters will restrict access to judicial review in all but
exceptional circumstances. This commitment was made in light of the extensive merits
review rights in the migration legislation and concerns about the growing cost and
incidence of migration litigation and the associated delays in removal of non-citizens
with no right to remain in Australia.

The bill introduces a new judicial review scheme for decisions made under the
Migration Act relating to the entry to, and stay in, Australia of non-citizens of Australia.
The key mechanism in the new scheme is the privative clause provision at new
section 474.

The privative clause, and the related provisions, will replace the existing judicial
review scheme at part 8 of the Migration Act. Unlike the existing scheme, the new
judicial review scheme will also apply to the High Court and not just the Federal
Court.

The privative clause does not mean that access to the courts is denied, nor that only
the High Court can hear migration matters. Both the Federal Court and the High Court
can hear migration matters, but the grounds of judicial review before either court have
been limited. . . .

Counsels’ advice was that a privative clause would have the effect of narrowing
the scope of judicial review by the High Court and of course the Federal Court. That
advice was largely based on the High Court’s own interpretation of such clauses in cases
following the seminal High Court case of Hickman in 1945. The privative clause in the
bill is based on a very similar clause in Hickman’s case.

The High Court has not since, despite opportunities to do so, repudiated the Hickman
principle as formulated by Justice Dixon in Hickman’s case. Indeed, that principle was
described as ‘classical’ in a later High Court case.

Members may be aware that the effect of a privative clause such as that used in
Hickman’s case is to expand the legal validity of the acts done and the decisions made
by decision makers. The result is to give decision makers wider lawful operation for their
decisions, and this means that the grounds on which those decisions can be challenged
in the Federal and High Courts are narrower than currently.

In practice, the decision is lawful provided:
the decision maker is acting in good faith;
the decision is reasonably capable of reference to the power given to the decision

maker – that is, the decision maker had been given the authority to make the decision
concerned, for example, had the authority delegated to him or her by the MIMA, or had
been properly appointed as a tribunal member;

the decision relates to the subject matter of the legislation – it is highly unlikely that
this ground would be transgressed when making decisions about visas since the major
purpose of the Migration Act is dealing with visa decisions; and

constitutional limits are not exceeded – given the clear constitutional basis for visa
decision making in the Migration Act, this is highly unlikely to arise. . . .

Under the reforms in this bill, unlike today, there will be no advantage in sidestepping
the Federal Court and going straight to the High Court in its original jurisdiction. This
is because the same grounds of review will apply in either the Federal Court or the High
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Court. It will be open to the High Court to remit all matters to the Federal Court if it
wishes. It cannot do so today under the current judicial review scheme because of the
disparity between the High Court’s original jurisdiction and that of the Federal Court.26

19.6 Privative clause

The new scheme does not prevent applications from being made to review courts,
but seeks to restrict the available grounds on which judicial review may be sought.
The provisions for judicial review that are now set out in Part 8 of the Act include
section 474.27 Section 474(2) defines a ‘privative clause decision’ as:

. . . a decision of an administrative character made, proposed to be made, or required to
be made, as the case may be, under this Act or under a regulation or other instrument
made under this Act (whether in the exercise of a discretion or not), other than a
decision referred to in subsection (4) or (5).

Section 474(1) of the Act provides that a privative clause decision:

(a) is final and conclusive; and
(b) must not be challenged, appealed against, reviewed, quashed or called into ques-

tion in any court; and
(c) is not subject to prohibition, mandamus, injunction, declaration or certiorari in

any court on any account.

The constitutional validity of the privative clause was unsuccessfully chal-
lenged in the High Court case of S157/2002 v Commonwealth.28 However, the
High Court interpreted the privative clause narrowly to find that it did not apply to
judicial review of decisions affected by jurisdictional error.29 In a joint judgment,
Gaudron, McHugh, Gummow, Kirby and Hayne JJ stated that a breach of the
rules of natural justice would constitute jurisdictional error under section 75(v)
of the Constitution (Cth).30

The judicial review ground of ‘natural justice’ has been the focus of attention
for reform. Despite a procedural code being included in the Act, in MIMA; Ex parte
Miah,31 the Court found that the code had not clearly and explicitly replaced the
common law or natural justice ‘hearing rule’. The Migration Legislation Amend-
ment (Procedural Fairness) Act 2002 was subsequently enacted so that specified
codes of procedure (such as subdivision AB of the Migration Act) exhaustively
replace the ‘hearing rule’ in natural justice.

In Re MIMA; Ex parte Applicant S20/2002,32 McHugh and Gummow JJ left
open the question of whether Wednesbury unreasonableness could constitute

26 Commonwealth, Second Reading Speech, Migration Legislation Amendment (Judicial Review) Bill (Cth),
House of Representatives, 26 September 2001, 31559 (Philip Ruddock, MIMA).
27 Inserted into the Act by Migration Legislation Amendment (Judicial Review) Act 2001 (Cth) which came
into effect on 2 October 2001.
28 [2003] HCA 2 (4 February 2003).
29 See ibid., at [87](Gaudron, McHugh, Gummow, Kirby and Hayne JJ).
30 ibid., at [45]. See also MIMA v SGLB [2004] HCA 32 (17 June 2004).
31 [2001] HCA 22 (3 May 2001).
32 [2003] HCA 30 (17 June 2003).
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jurisdictional error in this context.33 Nevertheless, their Honours considered
the scope of jurisdictional error in the context of the appellant’s claim that the
RRT’s decision had been affected by jurisdictional error because it ‘was illogical,
irrational, or was not based on findings or inferences of fact supported by logical
grounds’. In the course of their reasons for dismissing the appellant’s claim on this
basis, their Honours distinguished between discretionary decisions and decisions
concerning findings of fact essential to the exercise of jurisdiction:

. . . the Minister urged the rejection of the appellant’s claims to relief under s 75(v) of
the Constitution and that this be done by treating distinctions between legal and factual
errors as providing the decisive discrimen. The Minister submitted that the ‘ultimate’
question for the Tribunal was its satisfaction (or lack of it) respecting the appellant’s
well-founded fear of persecution for a Convention reason, whereas at the ‘lower level’
there were questions of ‘primary fact’. Further, it was submitted that (i) want of logic
in making findings of such primary facts does not constitute an ‘error of law’ and
(ii) the presence of an ‘error of law’ is essential for a finding of jurisdictional error for
s 75(v). . . .

In Re MIMA; Ex parte Lam, we emphasised that the distinction between jurisdictional
and non-jurisdictional error which informs s 75(v) manifests the separation between
the judicial power and the legislative function of translating policy into statutory form
and the executive function of administration of those laws. In this Australian consti-
tutional setting, there is added significance to the point that the English common law
courts ‘always disowned judicial review for error of fact’ and ‘jurisdictional fact review
proceeds on the basis that it is a jurisdictional error of law for someone to exercise
public power in the absence of a jurisdictional fact’.

These considerations militate against acceptance of the Minister’s submissions.
On the other hand, they also caution against the introduction into the constitutional
jurisprudence attending s 75(v) of broader views of the scope for consideration of fac-
tual error in ‘appeals’ on questions of law which are created by statute, or in legislatively
created systems of judicial review. There, what is engaged are principles of statutory,
not constitutional, construction.34 (footnotes omitted)

19.7 Ministerial intervention

Under sections 345, 351, 391, 417, 454 and 501J of the Act, the Immigration
Minister has the power to substitute, for a decision made by one of the review
tribunals,35 a decision that is more favourable to the visa applicant(s), if he or
she considers it is in the public interest to do so. That is, ministerial intervention
is contingent on an applicant passing through a merits review procedure. The
relevant sections provide that it is a non-compellable power and the Minister has
no obligation to exercise discretion to consider a request for intervention. Policy

33 ibid., at [67].
34 ibid., at [53] and [59]–[60].
35 The former Migration Internal Review Office (MIRO – ceased operation on 31 May 1999); the former
Immigration Review Tribunal (IRT – ceased operation on 31 May 1999); the Migration Review Tribunal
(MRT – commenced operation on 1 June 1999); the Refugee Review Tribunal (RRT); and the Administrative
Appeals Tribunal (AAT).
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is that the power will only be exercised in ‘unique or exceptional circumstances’.36

Those circumstances are considered in the light of international human rights
conventions and other strong compassionate circumstances that might affect the
applicant.

19.8 Commentary on current state of judicial
review of migration and refugee decisions

In light of such judgments by the High Court, it is hardly surprising that judi-
cial review of migration and refugee decisions is seen as being ‘undertaken in
a climate of doctrinal ambiguity’.37 John McMillan has also made the following
observations on de facto merits review being undertaken by the Federal Court:

Immigration litigation is thus an area of special challenge. On any objective view it
has been handled by the Federal Court in a customary judicial fashion by the assid-
uous application of legal method. That said, the role of the Court has not been free
of difficulty. In an earlier article I wrote that a problem of ‘judicial merits review’ and
‘judicial overreach’ has patterned the work of the Court for more than a decade. The
problem, indisputably, has not been pervasive, and can be traced to a small minority
of judgments. Unquestionably, too, the Court is alert to the emergence of such a trend,
particularly in a court of nearly fifty members in areas as vexed as review of deporta-
tion and refugee decisions: in a very public way members of the Court have confronted
and discussed the dangers of judicial merits review in judgments and extra-curial writ-
ings. Yet, the problem is real, and it persists. It illustrates an underlying theme of this
paper, that exceptional, one-off and single judge decisions of a court often have greater
impact in defining the dynamics of a legal system than the large body of consistent and
less-talked about jurisprudence.38 (footnotes omitted)

And in defence of the complex task confronted by judges in reviewing migration
and refugee decisions, Sackville J has referred to one factor that has contributed
to tensions between the judiciary and the executive as:

. . . the reliance by Parliament on repeated legislative amendments to overturn unwel-
come judicial decisions or to curtail the scope of judicial review, without proponents
of the legislation appreciating the profound difference between their subjective inten-
tions and the intention to be attributed to Parliament by the courts when applying well
established techniques of statutory interpretation.39 (footnotes omitted)

Legislative provisions for determining visa applications create some inherent
tensions. Onshore applicants have more or less unlimited rights to seek judicial
review, irrespective of parliamentary attempts to curtail their grounds or review
and, from their point of view, their chances of success. Applying for a protection
visa is often a last resort for people who cannot make a valid application for any

36 MSI No. 386, 14 August 2003 section 4.2.
37 ibid., at n 14.
38 ibid.
39 ‘Refugee Law: The Shifting Balance’, [2004] 26 Sydney Law Review 37.
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other visa and is, therefore, open to abuse, even if only by a few applicants. Those
circumstances provide opportunities for applicants who merely wish to buy time
to remain in Australia. A reading of the case-law suggests such applicants are in
a small minority.

In addition, some people who have genuinely compelling grounds for remain-
ing in Australia but do not meet any visa criteria can only have genuine consider-
ation of their claims by the Minister (rather than delegates or tribunal members)
but must proceed through the merits primary application and review procedures
to have their cases heard.40 This takes time and is an apparent waste of the deter-
mination process, but it is a legitimate exercise permitted and encouraged by the
legislation.

No doubt, there will be continuing friction between parliament and the judi-
ciary as some politicians view some judges as intervening in the fact-finding pro-
cess, notwithstanding that the vast majority of judicial review decisions uphold
the determinations made by administrative decision-makers. The review system
may be cumbersome, drawn out and expensive, and it can create anomalies such
as long-term detention for applicants seeking judicial review, along with their
children. It could be streamlined and may also be open to abuse by some appli-
cants but, as it currently operates, it ensures that those applicants are able to
exhaust a comprehensive legislative scheme to make their cases.

40 See chapter 10 ‘Ministerial Intervention’.
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criminal justice, see Criminal Justice visa
criteria, locating current 29
criteria of, generally 25–28
eligibility criteria generally, see eligibility

criteria for visas generally
emergency, see emergency visas
entry permit, replacement of 22
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evidence of 50
ex-citizen, see ex-citizen visas
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visas, see family and interdependent
relationship visas

granting of, see granting of visas
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meaning of 24
parent visas, see parent visas
permanent or temporary, generally 24
refugee and humanitarian, see refugee and
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refusal or cancellation of, see refusal or
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resident return, see Resident Return visas
skill-based visas, see skill-based visas
special purpose, see special purpose visa
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temporary visas, see temporary visas
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visitor, see visitors visas

visitors visas 141–142

well-founded fear of persecution 254–262
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changed circumstances in the country of
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258
Migration Act 1958 s. 91R(3), effect of

260
mistakenly no longer feared persecution
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