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Introduction

The juvenile court of the twenty-first century displays a puzzling
contrast between the wide popularity of its institutions and the lack
of broadly accepted theoretical justifications for its separate func-
tions. Invented in 1899 in Illinois, this American idea has achieved a
worldwide popularity larger than any other Anglo-American innova-
tion. There are juvenile courts throughout the world, and the Ameri-
can model is the basic structure emulated in a vast number of legal
systems in both the developed and developing world.

But this most successful of American legal innovations has been
without a formal jurisprudence since the U.S. Supreme Court issued
its decision in In re Gault in 1967. The original theory of governmen-
tal beneficence and childhood dependence that Gault rejected almost
four decades ago has not been replaced with any substantial frame-
work of basic legal principles. For my entire professional life, the
delinquency jurisdiction of juvenile justice has been a practice in
search of a theory, an important challenge to theorists and practition-
ers to provide a sound legal theory for juvenile courts, and to apply
such a theory consistently in confronting the large variety of policy
problems that crop up in modern practice. What are the basic reasons
for a separate court for young offenders? How should these princi-
ples produce policy on teenage pregnancy? On transfer to criminal
courts? On gun access for minors? On punishment of 16-year-olds
who kill? 

For some time now, I have been writing a book on the installment
plan on the relations between principle and practice in American ju-
venile justice. A cluster of essays on individual topics pursued over
the last decade turns out also to be a larger project, a book about the
theoretical foundations of a separate legal system for juvenile offend-
ers. Here is that book!

This book is about four closely connected topics. The first is the
emergence of adolescence as a distinctive legal and social phenome-
non in the United States. Everything we debate about juvenile justice
is a consequence of the special problems and ambitions of legal 
policy toward adolescent development. The first section of this book



provides three short essays on adolescence as a legal concept and as
a stage of development.

The second major topic is the general legal policy of juvenile
courts toward adolescents who violate legal rules, the jurisprudence
of delinquency in American juvenile courts. Part II contains two es-
says that attempt to summarize the legal theories and policy priori-
ties of responding to delinquents. This is my version of the theoreti-
cal core of juvenile justice in America.

The third major concern of this book is the empirical reality of
modern youth crime. Chapter 6 shows the distinctive importance of
group involvement in adolescent crime. Chapter 7 (coauthored with
Jeffrey Fagan) traces the increase and decrease in arrest rates during
youth and adulthood for a variety of different offenses. Chapter 8
shows the uses and abuses of demographic projections in predicting
levels of youth crime.

The fourth major concern is creating strategies of policy analysis
for selecting appropriate legal rules. Part IV collects policy profiles of
issues as diverse as transfer of juveniles to criminal court, teenage
pregnancy, legal policy toward adolescent handgun ownership and
use, penalties for young offenders who kill, and correcting the harms
of minority overrepresentation in juvenile justice. The chapters in
this section apply the general perspectives and statistical learning of
the first parts of the book to different types of policy choice.

Drawing all of these essays into a single collection serves three
purposes. First, it attempts to demonstrate the virtues of empirically
informed legal theory as a way of evaluating juvenile justice policy.
Second, this collection can be used as teaching materials for courses
in juvenile justice that all too often lack any sustained legal theory
content. Third, the cumulative impact of these essays approaches a
systemic theory of juvenile justice, or at least comes as close to that
as my style of thinking permits.

xii INTRODUCTION



AMERICAN

JUVENILE

JUSTICE



This page intentionally left blank 



3

Part I

ADOLESCENCE: SOCIAL FACTS
AND LEGAL THEORY

At some point in Anglo-American legal history, it may have been reasonable to

divide the legal status of persons merely into children and adults, and to with-

hold any recognition of legal autonomy until the age of adulthood was reached,

but that time was long removed from the twentieth century. There are two rea-

sons why modern legal systems must recognize a minor’s autonomy long before

he or she has finished growing up. The first reason is that the later stages of

childhood now involve big, strong, and sophisticated young people for whom a

wholly dependent legal status is plainly inappropriate. The second reason we

must give adolescents the power to make some independent choices before

they are fully mature is that the only way to learn how to be free is through the

experience of making choices.

The three short chapters collected in this introductory part concern the his-

torical development of and legal justification for adolescence as a period of de-

velopment when kids begin to be given the power to make choices on their

own. Chapter 1 shows how social developments during the twentieth century

changed the location and content of the experience of adolescence. While 

children become better educated and somewhat more mobile at a young age,

the period of expected education expanded from common school to high

school. The 15- and 16-year-olds in high school were neither wholly dependent

children requiring adult supervision in every detail of their lives nor fully 

autonomous adults. 

Chapter 2 argues for the central importance of free choice in the process of

growing up in a free society. The only way that young persons can learn to

make their own decisions is to acquire experience in making choices. We thus

must provide the young with some practice in free choice before they are fully

mature. Chapter 3 shows how various legal strategies can cope with the fact

that different kids grow up at different times. 

Why begin a book on juvenile justice with materials on the content of mod-

ern adolescence? The relationship of privilege, maturity, and responsibility is

central to modern arguments about the proper age for penal responsibility, as

chapter 2 illustrates. Further, policy toward adolescence is central to every deci-

sion that concerns the delinquency jurisdiction of American juvenile courts.
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5

O N E

Childhood and Public Law 
before the Revolution

When a comprehensive history of the United States in
the 1970s is written, it will report that in 1974 Con-

gress passed a law designed to persuade the states that 14- and 15-
year-old boys and girls should not be detained in secure institutions
that much resemble prisons because they disobey their parents or ab-
sent themselves from school.1 Implementation of this legislation
proved controversial.

That law, and many other recent reforms, cannot be compre-
hended without reference to the theories and institutions that pre-
ceded it. How did it come to pass that children who disobey their
parents could be locked up in “state training schools”? What legal
theory of adolescence could justify such an intervention? What kind
of policy was being pursued? The theory was one of public responsi-
bility for childhood care, custody, and discipline. The policy pur-
sued was that the welfare of the children became the responsibility
of the state. This theory of state responsibility was a liberal reform
widely acclaimed and pursued with sincerity by a number of ad-
mirable figures.

This chapter will argue that recent changes in law were a delayed
reaction to changes in the social meaning of adolescence throughout
the twentieth century. I begin by describing briefly the institutions
and mission of the child-saving movement at the turn of the century,
passing next to the theory of youth that supported these reforms, the
“jurisprudence of juvenility.” Finally, I survey the changes in the so-
cial meanings of adolescence that forced the legal reforms of recent
years.

Child Saving

The formal justification for the child protective reforms of the early
twentieth century was a doctrine of parens patriae, a construction



only loosely related to earlier common law doctrine.2 This new
theory, dominant for most of the twentieth century, rested on three
postulates, as follows: (1) that childhood is a period of dependency
and risk in which supervision is essential for survival; (2) that the
family is of primary importance in the supervision of children, but
the state should play a primary role in the education of children and
intervene forcefully whenever the family setting fails to provide ade-
quate nurture, moral training, or supervision; and (3) that when a
child is at risk, the appropriate authority to decide what is in the
child’s best interest is a public official.

The institutions that gave expression to this theory included public
schools, juvenile courts, public and private agencies of philanthropy,
youth groups such as the Boy Scouts, and institutions for the housing
and training of the young. Most of these institutions had historical an-
tecedents, but the public optimism of the “progressive era” provided a
mandate for expansion and change. Some form of public grade school
education was common at the turn of the century, but fewer than 7
percent of all 17-year-olds graduated from high school in 1900.3 Juve-
nile reformatories and child-oriented urban philanthropic outposts
had an extensive nineteenth-century pedigree.

New legislation gave these institutions a twentieth-century man-
date and a legitimating legal philosophy. Public institutions were to
provide what boys and girls needed: training and control. The public
common school was to provide basic training; soon, the public high
school was enlisted as a supplement, and the age of compulsory edu-
cation was increased. By 1940, 51 percent of all adolescents finished
high school; by 1960, the percentage had increased to 63.4

The juvenile court was to pursue child welfare when children
were at risk by using the agencies of state government to ensure that
“the care, custody and discipline of the child shall approximate . . .
that which should be given by its parents.”5 This most famous ex-
cerpt from the Juvenile Court Act of 1899 was the goal of the new
state role in child rearing.

Public schools, public values, parents, and voluntary agencies
would get the job done in most cases. When these institutions were
insufficient to the task, the juvenile court would intervene.

This new court for children was granted jurisdiction in cases
where minors were found to be neglected, dependent, or delinquent.
If a child was at risk and it was the family’s fault, that child was ne-
glected. If the child was at risk and it was nobody’s fault, he or she
was dependent. If the child had committed a crime, or was in danger

6 ADOLESCENCE: SOCIAL FACTS AND LEGAL THEORY



of leading an immoral life, or wasn’t attending school, he or she was
delinquent. The end result of this new legislation was quite simple:
no matter what the cause, no matter who was at fault, state power
could and should be invoked to save children. In theory, the par-
ticular label that justified state intervention had no relevance to the
state’s mission: the objective of the juvenile court was to provide as-
sistance to all children within its jurisdiction. The degree of state in-
tervention lay within the discretion of the judge. Wide discretion,
broad jurisdictional categories, and informal processes were of cen-
tral importance in furthering the purposes of the new legislation. The
broader the definitions of delinquency, dependency, and neglect, the
more kids would be eligible for aid. Since no children were to be
punished, there was no need to distinguish between criminal and
noncriminal acts in designating a child as “delinquent.” And be-
cause the court was to be guided solely by the child’s best interest,
formal processes of fact finding were viewed as unnecessary.

This set of assumptions continued to inform the jurisprudence of
juvenile courts through most of the 1900s. The basic nomenclature
and jurisdictional rubrics of the original legislation remained almost
intact during the first two-thirds of the twentieth century. Mean-
while, juvenile justice emerged as a major industry in every Ameri-
can state.6

The conceptions of family and youth that emerge from the expan-
sive state role in child rearing deserve separate attention. The pre-
sumed governmental role in the supervision of children during the
progressive era bears a striking resemblance to the allocation of
power created during that period for other regulated industries.
Families, like railroads, were free to pursue private motives only in-
sofar as they adhered to public standards. For families, this meant
standards of child welfare. Consumer interests, in this case those of 
children, were to be protected by administrative agencies operating
within broad grants of discretionary power. But three instances
where the analogy between railroad regulation and family regulation
might break down also prove instructive.

First, the discretion of most regulatory agencies was far more
structured and regularized than that exercised by teachers, princi-
pals, juvenile court judges, and probation officers. Except in the
schools, there was little rule-making. There were very few rules of
general applicability in the juvenile court; individualized justice
meant individualized decisions.

Second, it was assumed that the state was taking power from the

CHILDHOOD AND PUBLIC LAW BEFORE THE REVOLUTION 7



corporate world when it regulated railroads. The redistribution of
power envisioned by the authors of family regulation was more com-
plicated. In matters such as compulsory education, power was taken
from both parent and child. Broad definitions of neglect were chiefly
a reallocation from family decision-making to public standards.
Regulation of adolescents “beyond control” came principally at the
expense of the child, who could previously vote with his or her feet.
State power to treat “ungovernable children” thus enhanced parental
power: it added a powerful “or else” to the phrase “you had better
behave.”7

Third, in the case of education, the proper analogy is state enter-
prise rather than regulation. In the progressive view, family choice
was to play a minimal role in primary education. The government’s
near monopoly of institutions of education was viewed as a positive—
not merely necessary—aspect of child welfare. Thus, the ideology of
public education was that of special-case socialism, at a time when so-
cialism was a dirty word. And it was a rather authoritarian socialism
at that, particularly with regard to the children it was to serve.8

The Jurisprudence of Juvenility

The image of the adolescent in public law was one of absolute de-
pendency. This was the case, for “unemancipated” minors, in a great
variety of settings. It is most obvious in the jurisprudence of the new
court for children.

In Professor Robert Burt’s phrase, the court was pursuing rights for
children, intervening whether or not the particular minor wanted
help, if that minor needed help.9 In pursuing rights for children, the
juvenile court was to do what was best for the child with or without
his or her consent. To honor the rights of the child, by contrast,
would have meant allowing a minor’s will to prevail over the opin-
ions of others in determining where his or her own best interests
might lie.

In choosing between the child’s will and his or her welfare, the phi-
losophy of the juvenile court was unambiguous and consistent. The
“minor” who was the subject of the juvenile court’s concern was im-
mature and thus in need of coercive guidance for his or her best inter-
est. Delivering “care, custody and supervision,” after all, requires a
hell of a lot of power. The child’s immaturity was viewed as outweigh-
ing both his or her will—and thus his or her responsibility—and crime

8 ADOLESCENCE: SOCIAL FACTS AND LEGAL THEORY



control considerations in determining appropriate responses to young
persons who violated the law, at least in theory.

The same image of immaturity and need for supervision justified
the age-specific prohibitions and duties that were later to be labeled
“status offenses.” Minors could not drink, smoke, willfully absent
themselves from school, or stay out late, since they were regarded 
as too young to exercise appropriate judgments in these matters. 
The young could not disobey their parents, educators, or the court, 
because such disobedience would put the child’s welfare at risk. 
In the mindset of the original reformers, what was called “the right 
to custody” was the central factor in child welfare; the custodial
agent was expected to subordinate the minor’s wants to the minor’s
needs.

Much has been written about the motives of those who were re-
sponsible for this dependent image of youth, and about the institu-
tions and constraints this philosophy justified. It has been noted that
the values of the “child saving” movement were based on middle-
class images of youth that “denied . . . [young people] the option of
withdrawing from or changing the institutions that governed their
lives.”10 And there is ample evidence that expansive state power was
used to pursue punitive as well as protective agendas from the earli-
est days of juvenile courts and extended compulsory schooling.
Child labor laws were early conceived of as ways to protect not only
children but also adult jobs and wages.

But it is a flight of fancy to view the progressive era child-savers as
part of an antiyouth cabal. Many of the key figures of child welfare
and juvenile court movements were sincerely dedicated to youth
welfare. It is difficult, even with the hindsight provided by history, to
fault the motives of Jane Addams, a prominent advocate of the new
court. And while his attitude toward youth might be called “middle
class,” Denver’s Judge Ben Lindsey, the “Johnny Appleseed” of the
juvenile court movement, was in reality a muckraking champion 
of the poor and the working class throughout the period he served 
as supersalesman for the children’s court. Early in the century he 
became the eighth-most-admired man in America—a distinction as
yet unequaled by any other member of the juvenile judiciary. He
preached the virtues of community treatment, probation, and a juve-
nile court fueled by optimistic compassion.11

The Annual Report of Judge Lindsey’s court contains compelling
evidence of people caring about children. At least that is my reading
of table 1.1. 

CHILDHOOD AND PUBLIC LAW BEFORE THE REVOLUTION 9



Thus, evidence of early twentieth-century romantic and authori-
tarian images of youth should not be taken at face value by the histo-
rian or the law reformer. In fact, early reformers were not unmindful
of the values of youth autonomy. Many of those who sought the 
establishment of juvenile courts, compulsory public education, 
and child labor laws did use the rhetoric of helplessness and depen-
dency in arguing for an awakened public conscience and increased
public investment in youth services. But many of the same reformer-
professionals recognized the value of self-reliance in adolescents and
of the exercise of independent judgment when dealing with kids.12

The darker side of this gap between rhetoric and reality concerned
the treatment of 14-year-old armed robbers and twice-convicted bur-
glars. Writing in 1909, Judge Julian Mack declared that the purpose
of the juvenile court was “not so much to punish as to reform, not to

10 ADOLESCENCE: SOCIAL FACTS AND LEGAL THEORY

Table 1.1. Loving the American Delinquent: “Facts and Figures” from the 
Annual Report of the Denver Juvenile Court, 1903.

1903 Total

Number of reports from probationers 2,275
received from school teachers 
during the year
Total reports received (each report 3,139
represents a personal interview 
between the Judge of the Court 
and probationer)
Baths given probationers during 1,150
the year
Positions secured during the year 252
Boys sent to the beet fields for 77
the summer
Needy children relieved 175
Number of garments supplied 175
(second hand)
Number of garments supplied (new) 220
Total garments supplied 395

Source: Report of the Denver Juvenile Court (1903).



degrade but to uplift, not to crush but to develop, not to make him a
criminal but a worthy citizen.13 But two years earlier, the annual re-
port of Judge Mack’s juvenile court reminded us: 

All right-minded people are willing to have boys and girls have
chances to do the right thing, but after they persistently throw
chances away the same people would have a right to insist that
these young people be really controlled, even if it takes the
criminal court process to do it.14

Judge Lindsey struck a more authentic chord in drafting legislation
providing that “as far as practicable any delinquent child should be
treated, not as a criminal, but as misdirected and misguided and
needing aid, encouragement, and help and assistance.”15

What Lindsey had in mind from the start was the protection of
youth “as far as practicable.” In the case of young burglars, we have
spent decades, and will doubtless spend decades more, discussing
just how far that is.

There is one further factor that is indispensable to understanding
what I have called the jurisprudence of juvenility. The “boys and
girls” who were the objects of public education and juvenile court
control near the beginning of this century were younger than the cur-
rent clientele of these institutions. Compulsory education spanned,
at its inception, only the primary school years. High school gradua-
tion was a mark of distinction. The jurisdiction of Judge Lindsey’s ju-
venile court ended at the sixteenth birthday, and the peak age for
delinquency referral in Denver in 1903 was 12.16

By the time the revolution in juvenile justice was launched, we
were living in a world where almost everyone went to high school,
and the juvenile court’s delinquency jurisdiction had been elevated
in the majority of American states to the eighteenth birthday.

Just before the “Revolution”

The most amazing feature of the dependent legal theory of youth was
not so much its early twentieth-century innocence as its capacity to
persist unmolested in the face of rapid social and political change.
What I have called the jurisprudence of juvenility was not merely a
quaint feature of the early 1900s; it was the dominant legal concep-
tion of the teen years well into the 1960s. The social dimensions of

CHILDHOOD AND PUBLIC LAW BEFORE THE REVOLUTION 11



adolescence changed dramatically through the first six decades of the
twentieth century, but the legal image of growing up in the years just
preceding adulthood remained static. Most of the distinctive features
of modern adolescence developed without any major change in legal
theory.

Consider the following short list of some social changes during
this period of legal immobility. 

High School and College

At the turn of the century, fewer than one out of twelve males would
graduate from high school and less than 5 percent of the population
between 18 and 22 attended college. By 1960, well over 60 percent of
all American teenagers graduated from high school, more than half
continued education at the college level, and 41 percent of the popu-
lation between 18 and 21 were still pursuing some form of higher 
education by 1965.17

The social and economic impact of this shift cannot be overstated.
In post-midcentury society, a high school diploma was a minimum
condition for respectable entry into the work force. The high school
“dropout” in metropolitan areas was marked with a social stigma
only slightly less onerous than that associated with a criminal rec-
ord. And high school was more than a credential; it was thousands of
hours spent away from home or work in the age-segregated institu-
tion that spawned the “adolescent society.”18 The social demand for
high school and college training also lengthened the period of eco-
nomic dependency for those who in earlier years would have already
entered the world of work.

Urbanization

In 1900, three-quarters of our population under 20 lived in rural
areas, or towns under 25,000. The pace of urbanization was swift as
the century progressed, as shown in figure 1.1.

Where kids grow up has a substantial impact on how they grow
up and what kinds of adults they aspire to become. In the decades
after 1920, dramatic migration occurred in the United States, as a
predominantly rural and small-town populace shifted to cities and
suburbs of metropolitan areas.

12 ADOLESCENCE: SOCIAL FACTS AND LEGAL THEORY



The “Family” Car and the “Family” Telephone

The telephone and the automobile were turn-of-the-century luxuries.
By the late 1920s, both were transforming the character of American
middle-class life, including the life patterns of the middle-class
teenagers.19 By 1960, the “average” American family couldn’t be 
average without one or more telephones and one or more cars. Figure
1.2 tells the statistical story.

As the 1950s ended, there were four telephones and four cars for
every 10 people in the United States, more than one per household.
Well before this point, telephones and cars had become standard ac-
cessories to the American teen years, each important and together
overpowering. The family telephone provides a means of leaving
home while staying put, a method of reaching the outside world that
favors communication outside the nuclear family to the detriment of
communication within the family.

But the telephone had a relatively weak influence on adolescent
development compared to that of the family car (or cars) and the
teenage culture that revolved around access to the automobile. A car
is not merely a means of leaving home; it is a mobile home for the kid
lucky enough to have one, or to have a friend with one. And “four

CHILDHOOD AND PUBLIC LAW BEFORE THE REVOLUTION 13

Figure 1.1. Percent of population under 20 living in urban areas, 1900–
1975. Source: U.S. Bureau of the Census, Decennial Census Reports,
from 1900 to 1970.



cars for every 10 people” suggests a nation with millions of lucky
kids. The availability of cars rearranged adolescent life patterns in
ways that had profound impact on parental control over teenage be-
havior. Consider, for one example, the consequences in metropolitan
areas of shifting the arena of sexual experiment from the front parlor
to the back seat of Dad’s car!

For present purposes, it will not be necessary to discuss the addi-
tional impact of two world wars, radio, television, enormous growth
in median family income, residential mobility, suburban develop-
ment, the New Deal, the changing role of women, the baby boom, or
the atomic age. By the mid-1950s, all of these and more had con-
tributed to what sociologists were calling “the adolescent society.”
This was and is a social order in which kids look to other kids as
much as to their parents for habits, values, and aspirations. It is a
form of social organization in which 90 percent of urban high school
boys interviewed in one study did not want to have the same kind of
job that Dad held.20

14 ADOLESCENCE: SOCIAL FACTS AND LEGAL THEORY

Figure 1.2. Motor vehicles and telephones per 1,000 people, 1900–
1975. Source: For motor vehicles, U.S. Bureau of Highways, Highway
Statistics–1975 (Washington, DC: Government Printing Office, 1977) and
U.S. Bureau of the Census, Historical Statistics of the United States,
Colonial Times to 1970 and Statistical Abstract of the United States 
1976 (Washington, DC: Government Printing Office). For telephones,
U.S. Bureau of the Census, op. cit.



And all of these changes took place before the legal changes that
are the subject of this chapter. While the legal theory of youthful de-
pendency stood still, the essential elements of modern adolescence
fell into place: prolonged economic dependence, age segregation,
and tremendous physical mobility. In the period after World War II,
the terms “teenager” and “peer group” entered our language to stay.
The mixture of power and dependence that is the essence of semi-
autonomy had become a fixture of American society by midcentury.
Family controls had weakened to the point where a whole generation
of kids could run away from home without packing a suitcase.

How such momentous change could leave the essential legal con-
ception of youth untouched is a puzzle I will not attempt to resolve.
The central point of my argument from history is this: the legal
changes I will study here were reactions to changes in social reality
that had been in process for some time. Often there is a tendency to
regard rapid legal changes as attempts by courts and legislatures to
play leadership roles in reshaping the social order. In this instance, it
is more accurate to view the 15 years after 1967 as a period in which
the law attempted to catch up with the world, to fashion solutions
for problems that had grown out of a half-century of social change.

But what’s wrong with paternalism? Why shouldn’t teachers be
able to order kids to get haircuts? When all else fails, isn’t it proper to
lock up a 15-year-old who refuses to go to school? The following
chapters attempt to provide a contemporary explanation of how we
have come to appreciate the values of liberty and limits of bureau-
cratic paternalism.
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T W O

Modern Adolescence as 
a Learner’s Permit

Here are a few of the things we cannot learn to do well
without practice: making decisions, making love, driv-

ing, flying, practicing law, parenting, taking risks, saying no, and—
most important—choosing the path of our lives in a free society.

Being mature takes practice. To know this is to suppose still an-
other justification for extending privileges in public law and family
life to those who have not yet reached full maturity. We gamble when
we extend choices to the not-yet-adult. If we win, the experience
gained in decision-making becomes an integral part of a process of
achieving adulthood. If we lose, harm can come to the adolescent
and the community. But in positing contemporary adolescence as a
“learner’s permit” period of life, we can learn much about the dimen-
sions of public policy that this kind of gambling requires.

Choice, Change, and Adolescent Liberty

In all societies, many of the skills of adulthood can best be achieved
by adults training the young. In traditional societies, the skills, ritu-
als, and roles are passed on from the adult to the child in family,
clan, or tribal settings. If the skills and social meanings of adulthood
are uniform and stable, the entire transition to adulthood can be pro-
grammed by an adult society in an orderly fashion.1 The Amish
farmer trains his children, and all is well, as long as the children re-
main on the farm. This is particularly the case when there is consen-
sus about what types of adults individual children should become. If
every boy wants to be “just like Dad” and every girl the spitting
image of her mother, adult roles can be taught at low tuition, begin-
ning at an early age. If nine out of ten kids don’t wish to be “just like”
their parents, life gets more complicated.

Today’s high specialization and rapid change make training the
young a more difficult and more specialized task.2 The skills of one



generation are generally not those that will be required of the next.
But the larger society can provide more centralized training for social
change, particularly if the nature of the change in adult roles can be
anticipated. If parents are “inappropriate role models,” other adults
can be used to program the young for a very different future. This
strategy was part of the agenda of the compulsory public high school
movement during the Progressive era.3 More recently, societies with
less respect for individual liberty than ours have performed more
radical experiments in training for change.4

But how do we train young people to be free? If the exercise of in-
dependent choice is an essential element of maturity, part of the
process of becoming mature is learning to make independent deci-
sions. This type of liberty cannot be taught; it can only be learned.
And learning to make independent judgments is inevitably a risky
process for the pupil and the larger society.

As in any gambling enterprise, we wish to maximize our gains and
keep our losses small. The stakes are high.

And the calculus for determining” gains” and “losses” is some-
what more complicated than cursory inspection would suggest. In
blackjack, an ideal “career” is never to lose a hand. In the game of
learning to make free choices, winning every hand is poor prepara-
tion for the modern world, just as winning every hand is a terrible
way to learn to play blackjack. We want adolescents to make mis-
takes, but we hope they make the right kinds of mistakes. An unsuc-
cessful date may teach our child important lessons about his or her
relations with the opposite sex at a far lower cost than an unsuccess-
ful marriage.

An important part of cutting our losses during this period of de-
velopment is minimizing the harm young persons do themselves,
and keeping to a minimum the harm we inflict on them when they
have abused opportunities in ways that harm the community. Above
almost all else, we seek a legal policy that preserves the life chances
for those who make serious mistakes, as well as preserving choices
for their more fortunate (and more virtuous) contemporaries.

This learner’s permit perspective is a splendid illustration of the
limits of law as an instrument of social change. Nothing I have said
has addressed the question of when our children should grow up.
That is a question, hotly contested by theoreticians, which is in an
important sense beyond the control of the state legislature. At pre-
sent, we endure enormous social costs because so much “learning by
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experience” is centered in adolescence.5 Some take this as evidence
that youth is wasted on the young and learning experiences should
be postponed.6 Others preach that the best way of dispersing the
process of learning by experience is to teach some of life’s lessons
earlier.7 These two perspectives may in fact be consistent rather than
contradictory. Some learning might occur earlier in a social universe
that would also postpone certain more permanent decisions until
later in life.

But one cannot legislate maturity. And our opportunities to con-
trol legally when children begin to “commit experience” are limited
in the short run both by the mobility of kids and by the values of
adult freedom and liberal Western democracy. Peer orientation, fool-
hardy attitudes toward risk, and the powerful combination of social
immaturity and physical mobility make middle adolescence into a
minefield. But the costs of attempting to defer learning periods be-
yond these years are also substantial, and the fact that many of the
negative characteristics of adolescence are, in Arlene Skolnick’s
words, “merely social” makes them even less susceptible to legal
control.8

To ask how old is old enough to date or to drive is, in this view, to
ask the wrong questions. Instead, we must ask how old is old enough
to learn to drive; to start a process, such as dating, that ends at com-
petence if we’re lucky; to invest, taking transitional risks, hoping that
the result will be the right kind of adult.

This perspective provides general guidance on the goals pursued
by legal policy toward youth, but no precise prescriptions for how
these goals can be translated into effective programs or what price
the general public should be willing to pay in the name of youth wel-
fare. We want kids to participate in decisions about their education,
but not at the price of sacrificing long-term opportunities to avoid
short-term burdens. Work experience in younger years is a valuable
preparation for later work, but unskilled labor should not be permit-
ted to shut out educational experience that provides basic skills and
the opportunity for later mobility. Part-time work at the local fast
food emporium is valuable experience, but a lifetime behind the
french-fry counter is too high a price to pay for teenage freedom of
choice. Similarly, we want to give young law violators the chance to
survive our legal system with their life opportunities still intact, but
at what price and for how long? At the tactical level, the implications
of a learner’s permit perspective are distressingly inexact.
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There is one issue, however, where this conception of adolescent
development has decisive impact: the relationship between liberty
and responsibility during the growing years. This can best be illus-
trated by analyzing the argument of Richard Kuh, objecting to a se-
ries of recommendations for sentencing young offenders:

In its consideration of “youth crime” the task force construes
the word “youth” very broadly. Were the term applied solely to
those who I have heretofore regarded as juveniles—youngsters
who have not reached puberty or those who have obtained it
within three or four years—I would have no problems with
such a lenient approach. But the task force has applied the term
to individuals as old as twenty.9

Mr. Kuh wants to be lenient with youngsters for three or four years
past puberty but no later. Why? Because of

the fact that 18-year-olds today can vote and those between
eighteen and twenty-one both typically are working or able to
work or completing college, are sexually and physically mature
(and mentally as close to being mature as they ever will be),
and are in many cases married or the equivalent.10

The distinguished former district attorney of Manhattan is making
one of two arguments. Either he is arguing that kids are fully mature
by the time they reach their eighteenth birthday, or he is proposing
that those given rights and privileges should, as a matter of quid pro
quo, pay the full price when they violate the law. To see adolescence
as a learner’s permit is to reject both the evidence and the analysis he
provides.

First the evidence. Are kids fully mature at 18 because they can
vote, even if they don’t vote? Is that why we passed the Twenty-sixth
Amendment? Kids are “mentally as close to being mature as they
will ever be.” But doesn’t it take more than an I.Q. to make deci-
sions? Kids are married or “the equivalent.” Eighteen-year-olds go to
college and work, at least those lucky enough to find jobs or to fi-
nance an education. But, in my view, all of this is evidence that 18-
year-olds are in the process of becoming adult. For that reason, using
this kind of evidence to “prove” adulthood is like assuming a flight is
over the moment the plane has left the ground. To impose full re-
sponsibility because adolescents have begun to make life choices is
much like expecting every new bride to be an instant Betty Crocker.
It isn’t realistic and it isn’t fair.
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In Rights Begin Responsibilities?

But what about the quid pro quo argument: since they can vote, they
should pay the full price for committing transgressions. At the out-
set, we must recall the special danger of this kind of argument when
dealing with what should be called “least harm” reforms. We should
never use the constitutional right to vaginal foam, extended only to
protect immature kids from great harm, as the basis for making any
kind of judgment about the penal responsibility of 14-year-olds.

Many adolescents are working or going to college or exercising
their voting rights while they are in transition to full adulthood—
while they are using their learner’s permit. What sentence is appro-
priate for a 17-year-old burglar, if his 25-year-old brother would re-
ceive one year in prison for the same offense? Equal treatment for
wrongdoing seems inappropriate to the transitional status of the
learner. 

Of course, no learning role is complete without, in some measure,
learning responsibility for conduct. Thus, part of the initiation into
the adult role is building toward adult responsibilities. Just as the
learning theory of adolescence implies a transition toward adulthood,
so, too, it also implies a progression toward adult levels of responsi-
bility. The adolescent must be protected from the full burden of adult
responsibilities, but pushed along by degrees toward the moral and
legal accountability that we consider appropriate to adulthood.

Conclusion

Growing up in modern Western nations is a process of learning to
choose freely the path of our lives. But the only way to learn free
choice is to experience firsthand making choices and living with the
consequences of those choices. This learning period is concentrated
in modern adolescence, a period of time when privileges are gradu-
ally extended. It is inevitable that young people with less experience
in making decisions will make more mistakes as a result. These are
the necessary hazards of growing up in a free society.

The empirical studies in Part III of this book will show that the
youth crimes that fill the dockets of America’s juvenile courts are not
spread evenly over the years of childhood but are clustered in the
years after puberty. So one defining feature of modern juvenile jus-
tice is to fashion policy toward the harmful mistakes of those who
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the system hopes are growing through and will grow out of law vio-
lating. So the major focus of juvenile courts is dealing with the mis-
deeds of youth in a learner’s permit transition to adulthood. What 
responses are consistent with both the need to condemn wrong-
doing and the interest in facilitating the opportunity to grow up nor-
mally? Just as the development of the juvenile court was linked to
the emergence of modern adolescence, any rational theory for deal-
ing with delinquent youth must learn from the general principles of
legal policy toward adolescent development.
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T H R E E

The Problem of Individual Variation

Afurther problem haunts any jurisprudence of adoles-
cence, one we can grapple with but never really solve.

We observe it whenever we walk into an eighth-grade gym class. We
confront it whenever we talk at length with a group of college fresh-
men. We see it in our children’s lives and the lives of their friends.
This is the problem of individual variation. Human beings simply
don’t all grow up the same way. Competencies are acquired at differ-
ent levels and in different orders. Kids vary enormously. 

Because this is so, a perfect fit between the realities of adolescent
development and the law’s response to growing up would give each
individual child his or her own personal statute book, designed to 
respond to individual developmental events with precisely timed
changes in legal status. This, of course, will never happen. Instead,
we must choose among or mix three strategies: age-grading, indi-
vidual competence testing, and decentralized discretion.

Age-grading is the tidiest, most “legal” response to the problem of
individual variation. It should therefore come as no surprise that 
it “solves” the problem of individual variation by ignoring it. Nobody
is old enough to vote at 17, and everybody is on his or her eighteenth
birthday. Twelve-year-olds who read the Political Science Quarterly
can’t vote, but 19-year-olds who read Mad magazine are enfranchised.

In sharp contrast, a pure “competence” approach would attempt
to design a test of political literacy, struggle toward a rough sense of
what should be a passing score, and make anybody, at any age, pass
the test once as a precondition to the franchise. Smart kids could
vote at 10, and some of their classmates never. Competent drivers of
any age could get their licenses. Of course, there are problems. Do we
really know how to test political competence? Do we really know
how to set a passing score? Even if we could define appropriate lev-
els of minimal competence, what is to prevent our egalitarian sympa-
thies from pushing the passing score well below true competence?
Finally, what about the stigma of not passing the test? How does the
older brother feel when he flunks the test his sister passes? What
about those people who will never vote?



If objective standards are difficult to create, discretion provides an
alternative approach to individual variation. Since every kid is
unique, have another human being examine the individual and make
a decision. Since there are millions of kids, this discretion will be de-
centralized. This is the least “legal” solution to the problem. It is a
government of people, not laws. In its pure form, it carries unaccept-
able dangers of abuse.

But elements of discretion, when mixed with other mechanisms,
are indispensable to a decently operating legal system. The tyranny
of unguided discretion is why we have retreated from the lawless-
ness of the original juvenile court. The necessity of discretion is the
mother of a number of legal inventions: the presumption of family
liberty, the “emancipated” minor, the “special cases” exceptions to
minimum ages for marriage.1 The cost of living in a world of rules
without exceptions is very high.2

Sometimes three wrongs can make a right. Each of the coping
strategies I have described is imperfect. But systems that mix these
three strategies—age-grading, competency testing, and discretion—
may be less imperfect. Consider the case of driving, a privilege that is
usually rationed by a system that uses all three strategies.

The age-grading is straightforward. My child has to be 15 and a
half or 16 before he can get a learner’s permit and 16 before he gets
his license.3 But age alone is not enough. He also has to pass a com-
petency test. If the testing system is not corrupt, the public interest in
avoiding incompetent drivers will keep the standards for driving
from falling too low. But the Department of Motor Vehicles can only
test driving ability, not personal judgment or the willingness to abide
by the law. During adolescence, this kind of drivers’ testing deals
with a fraction of what it takes to be a safe driver. Age-grading and
discretion will thus be necessary supplements if the system of allo-
cating drivers’ licenses protects kids and the public.

The discretions in the current system are many. Parental consent
is frequently a legal necessity and almost always an economic pre-
condition to teenage driving.4 Legal requirements of liability insur-
ance permit insurance companies as well as parents to discourage
driving by setting high-risk rates.5 The fact that human beings grade
driving tests is yet another loophole, unless you truly believe that a
55-year-old widow new to driving and a 16-year-old boy will be held
to identical skill standards on parallel parking by the person admin-
istering the test.

But why couldn’t the system work just as well without age-
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grading? Pass the test, get Mom and Dad’s permission, buy insurance,
and drive at any age. My first problem with such a system is the
added burden it would put on parents of the 14- and 15-year-old kids
who would turn up the heat on Mom and Dad the minute the law
was changed. Age-grading in law, in theory, usurps parental au-
thority; in practice, millions of parents bless it as the good reason
they need to postpone what they believe should be postponed. Age
limits help strong parents avoid saying no and protect weak parents
from saying yes.

The fact that we live in a world with weak as well as strong par-
ents suggests another reason why minimum ages make social and
legal sense—the “leakage” problem. If I’m weak-willed and my son
passes the test, your daughter may be riding in the front seat of the
car. Because this is so, the minimum age for driving has yet another
public purpose: it protects other peoples’ children from the conse-
quences of inappropriate parental discretion. This is not a small mat-
ter. Data on traffic deaths provide two convincing demonstrations
that the hazards of driving are socially spread among adolescents.
The first evidence concerns the downward spread of driving risks.
For males, the peak age group of traffic fatality is 20 through 24. For
females (with lower risks), the highest risk age group is 15 through
19.6 These data, and the high proportion of girls who die as passen-
gers, suggest that risks generated by older drivers are a major threat
to younger passengers. Nor are girls the only group at risk. Of the
4,010 boys between 15 and 19 killed in traffic accidents during 1976,
1,630 (41 percent of the total) died as passengers.7 And not even the
strongest parent can guard against the possibility of his or her child
riding in a friend’s car without fantastic curtailment of the child’s
freedom of movement. What economists call the “externalities” of
weak parental discretion in making decisions about adolescent driv-
ing are substantial indeed!

There are other ways in which youth welfare is served by waiting
in line until a specific birthday for the privilege of driving. Imagine
the status symbol that a driver’s license would become in a world
without age-grading. All 14-year-olds would envy the lucky few. The
children of strong parents would look up to the children of the weak.
And since we can’t judge judgment, more of our kids would drive,
and more of our kids would die.

Further, many of our children would suffer a fate, to them, worse
than death—the stigma of not driving when other kids their age are
driving. They would resent the unequal treatment of 14-year-olds be-
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cause they believe that age is important. If anything, 16 is too young
to drive. If anything, further downward extensions of driving would
make things worse for kids, family, and society.

Permit me one more excursion before imposing some discipline
on discussing the problem of individual variation, an excursion into
the mix of strategies we use to determine what motion pictures our
children can and cannot see. The current industry system for rating
motion pictures is one of the most familiar and fully articulated ap-
proaches to the problem of individual difference, family choice, and
age-grading for youth. “G” pictures are made for kids, and on occa-
sion, their parents might enjoy a “G” picture as well. But “G” ratings
are the stuff of Walt Disney and Saturday matinees. A “PG” rating is
the essence of family liberty theory: my child can see the film if I
don’t mind, whether he is 4 or 14. But if I am a conscientious parent,
the Parental Guidance rating advises me to do some research. There
is something about the film that may be inappropriate for my child.
The people at the movie theatre won’t stop my child from seeing it,
but perhaps I should.

In contrast, the “R” rating is the motion-picture equivalent of noc-
turnal juvenile curfew. My kids can see an “R”-rated film only if I’m
there, too. Unlike the “PG” rating, where parental guidance is re-
quested, the Motion Picture Association demands an adult’s personal
participation in any decision to allow my child to see the film.

The final stage in this fine-tuned regulation is the “NC” rating.
And here, Father does not know best. If you’re under 18, no movie,
even if Dad says yes. Of course, particular films may be misclassified,
and parents may make mistakes. Movie censorship may not be ap-
propriate for 16-year-olds. But the design of the system is an eclectic
wonder.

Choosing Strategies

Are there general principles to guide us on the matter of when differ-
ent strategies for coping with the problem of individual variation are
appropriately used? There are, in my view, a few such principles.
Competence testing makes sense in public law when one of two con-
ditions is met: (1) extending a privilege creates a danger to the user
and to others, or (2) A special privilege is requested—for example,
entering practice as a doctor, lawyer, or accountant. Even in these cir-
cumstances, because our capacities to test competence are limited,
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testing alone should rarely be a sufficient condition for allowing a
dangerous privilege.

Discretion, particularly parental discretion, is an important part of
a well-conceived regulatory scheme, unless there is a good reason to
exclude it. This is why we live in a world where 15-year-olds need
parental consent for plastic surgery but not for treatment of venereal
disease. But parental consent is in many cases not a sufficient condi-
tion for granting liberty. The law must allow for stupid parents as
well as wise ones, weak as well as strong.

Age-grading within adolescence is particularly appropriate when
the capacity to test competence is weak and the consequences of mis-
takes threaten the individual or others in the community with sub-
stantial harm. In such cases, minimum ages may also be necessary to
ensure that kids grow up a bit before they risk making the wrong kind
of mistakes. Age-grading isn’t so bad after all, if we don’t misuse it!
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CONCLUSION TO PART I

The three chapters in this brief introduction have discussed three related aspects

of modern adolescence as a concern of public law. Chapter 1 showed how

changing conditions in American life—urbanization, expanding the reach of

public education and the increasing availability of the machinery of physical 

mobility—created the social changes that produced adolescence before the law

changed to accommodate this new reality. Chapter 2 outlined a central concep-

tion of adolescence in a free society, as a learner’s permit period when semi-

autonomous young people push toward maturity by making decisions on an in-

creasing range of subjects. This trial and error system is a necessary part of the

preparation to an adulthood of mature free choice. Chapter 3 concerned legal

tactics for how young persons can be evaluated during adolescence, a period

when kids vary enormously in their skills and maturity. Age grading is one of sev-

eral methods of allocating privileges but it is probably a necessary element in

any rational governance of adolescent development.

What does all this mean for juvenile courts and juvenile justice? Plenty. It

turns out that the juvenile court itself is an “age-graded” institution, restricted to

adolescents and mixing the same elements of age grading, individual discretion

and competency testing in treating the youth who appear before it. And the

theory of adolescence is at the core of why a separate institution is required

when criminal offenders are adolescent.

Those wishing a more extensive exposure to the jurisprudence of adoles-

cence are invited to consult Zimring, The Changing Legal World of Adolescence,

from which the material in Part I was excerpted.
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Part II

A RATIONALE FOR AMERICAN
JUVENILE JUSTICE

The two essays in this part deal with the central mission of the juvenile court in

delinquency cases and with those aspects of youthfulness that require separate

policy from any legal institutions that deal responsibly with youth crime. Chap-

ter 4 is a revisionist history of the juvenile court. I argue that the juvenile court

was founded not mainly as a means of facilitating intervention in the lives of

young offenders but rather as a means of diverting juveniles under arrest from

the harms inflicted by jails and criminal courts. From Day One, those who cre-

ated the court thought that the best cure for youth crime was the normal

process of growing up in the community. What kids who offended needed most

was not massive intervention but patient supervision and normal education.

Keeping young offenders in community settings was the original aim of the

court and has been a consistent goal for over a century. The last years of the

twentieth century may have been the juvenile court’s most effective era as a di-

version from the harms of the criminal system. Chapter 5 explores two strands

of legal theory that complement the diversionary institutional strategy that

chapter 4 has outlined. The first rationale for smaller punishments for youth is

the criminal law notion of diminished responsibility because of immaturity.

Young law violators are less culpable, and thus deserve less punishment—no

matter what kind of court might try and sentence them. For this reason, imma-

turity should produce reduction in punishment in either juvenile or criminal

courts. Youth and immaturity make young offenders deserve less punishment

even though they must be punished. A second legal policy—what chapter 5

calls “room to reform”—is a special opportunity to straighten out that the law

extends to the young because of the high value it places on kids receiving every

chance to grow up into productive adults. Second and third chances are not

merely the result of lesser culpability for youth but also a reflection of the

tremendous social benefits that result when offending careers can naturally

abate into positive adult behavior. The chances that the legal system takes with

young drivers, young drinkers, and young offenders are a long-term investment

not merely in the welfare of youth but also in the health of the social system that

will depend on the good citizens we hope they will become. The two chapters

in this part combine to explain both the institutional strategy of juvenile courts

and the jurisprudential principles that justify the strategy of diversion from



greater harm. Chapter 4 shows the consistency of the court’s strategy of diver-

sion from 1899 to current times. Chapter 5 provides the theoretical justification

for diversion—equal parts of reducing punishment because of immaturity and

keeping kids away from destructive punishments so that normal development

might continue. Both of these chapters depend on the theory of adolescence

explored in Part I. Giving young persons “room to reform” into normal adult-

hood by diverting them from punishments that threaten to interrupt develop-

ment is using the tools of a special court for the young to facilitate a learner’s

permit theory of adolescence. 
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F O U R

The Common Thread
Diversion in Juvenile Justice

The first idea that should be grasped concerning
the juvenile court is that it came into the world to
prevent children from being treated as criminals.

Miriam Van Waters, 1925 

The reputation of the American juvenile court at the be-
ginning of its second century in America reflects a mix of

practical success and theoretical incoherence. On the one hand, the
institution has been a spectacular success in the United States and
throughout much of the world. A juvenile court exists to deal with
youthful law violators in all 50 states. No developed nation tries its
youngest offenders in its regular criminal courts, and almost all the
institutions that have been created in Europe, Japan, and the Com-
monwealth nations have been explicitly modeled in their language,
procedures and objectives on the American juvenile court. No legal
institution in Anglo-American legal history has achieved such uni-
versal acceptance among the diverse legal systems of the industrial
democracies.

On the other hand, the philosophy of state intervention that has
been most prominently associated with the creation of the juvenile
court had been effectively discredited for at least a generation before
the centenary. Variously called “child saving,” “the omnibus theory
of delinquency,” and, most memorably, “the rehabilitative ideal,” the
original justification we remember for the juvenile court was as an
institution that would intervene forcefully in the lives of all children
at risk to effect a rescue.1 Informal proceedings were preferred to for-
mal ones so that the delinquent’s needs could be determined. Broad
and vague definitions of delinquency were favored, so that all chil-
dren who needed help would fall within the new court’s jurisdiction.
Large powers could be exercised in all cases, so that help could be
delivered to the deserving.

By the mid-1960s, the naive arrogance of the rehabilitative ideal



had been exposed, never again to rule unchallenged in the juvenile
courts.2 Yet the court has thrived since the 1960s, just as it did be-
fore. Was this post–child-saving juvenile court just an empty shell,
an institution that had outlived its mission but continued to function
on sheer momentum? Or is the juvenile court a chameleon, taking on
new justifications and theories of function as old theories die? If so,
why is this particular judicial weathervane so universally popular?

In my view, a substantial step toward understanding both the in-
stitutional status and justifying rationale of the modern juvenile
court is to revise our view of the original justifications of the new
court for delinquent children. I think that two justifications existed
from the start for creating a juvenile court, and I shall call these two
different policies the interventionist and diversionary justifications
for a separate children’s court. The diversionary justification for juve-
nile court was always the most important of the two rationales, and it
remains so today.

In the foundational period of the juvenile court, when different
groups formed coalitions for different reasons, and when many re-
formers had multiple reasons to support a new court, the diver-
sionary critique of criminal court processing of minors was always
stronger and more widely accepted than the interventionist vision of
the court. When it much later became apparent that the intervention-
ist justification was in conflict with both the realities of court func-
tion and with the principles of legality and proportionality, the di-
versionary rationale for the court emerged as the central explanation
for the court’s separate operation. Diversionary principles of juvenile
justice are well suited both to a modern theory of adolescent devel-
opment and to concern about procedural fairness and proportion-
ality in legal response to youth crime. My intention here is to show
both continuity and coherence to the diversionary rationale for juve-
nile courts through the first hundred years of their history.

The first section of this essay sets out the two discrete justifica-
tions for creation of a juvenile court and documents the diversionary
agenda of turn-of-the-century reformers. The second section shows
the extent to which the major programmatic elements of early juve-
nile justice were consistent with diversionary justifications and
methods. Much of the work of the juvenile court, in its early as well
as later years, was aimed at allowing kids to grow up in community
settings. The third section addresses the modern concept of juvenile
justice as reflected in two leading Supreme Court cases.3 It was a di-
versionary theory of juvenile court that could accommodate due
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process rules without sacrifices of youth welfare. The fourth section
concerns the contemporary understanding of juvenile justice as a
passive virtue. I show that the effectiveness of juvenile courts in pro-
tecting youth from full criminal punishment is the heart of the rea-
son the court has so many contemporary enemies.

Two Theories of Change

Those who put their hopes in a new juvenile court that would as-
sume responsibility over young offenders had two reasons to assume
the new court would be an improvement on the criminal processing
of children. The first belief was that a child-centered juvenile court
could avoid the many harms that criminal punishment visited on the
young. The reformers believed that penalties were unnecessarily
harsh and places of confinement were schools for crime where the
innocent were corrupted and the redeemable were instead confirmed
in the path of chronic criminality. From this perspective, the first
great virtue of the juvenile court was that it would not continue the
destructive impact of the criminal justice system on children. I call
this theory of justification for juvenile court a diversionary rationale,
an argument that the new court could do good by doing less harm
than criminal processes. And those who believed the criminal courts
to be destructive instruments that were best avoided included every
one of the new court’s prominent supporters. 

The signal characteristic of a diversionary argument for juvenile
justice is its attention to the harmful nature of criminal punishment
for the young. A classic and nearly complete litany of the harms of
the criminal law comes on the first page of juvenile court judge
Richard S. Tuthill’s 1904 account of the treatment of delinquents
prior to reform: 

Prior to 1899 little was done in Illinois, and, so far as I know, in
any other State in the Union, that was not wrongly done by the
State toward caring for the delinquent children of the State. No
matter how young, these children were indicted, prosecuted,
and confined as criminals, in prisons, just the same as were
adults pending and after a hearing, and thus were branded as
criminals before they knew what crime was. The State kept
these little ones in police cells and jails among the worst men
and women to be found in the vilest parts of the city and town.
Under such treatment they developed rapidly, and the natural
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result was that they were thus educated in crime and when dis-
charged were well fitted to become the expert criminals and
outlaws who have crowded our penitentiaries and jails. The
State had educated innocent children in crime, and the harvest
was great. The condition in Chicago became so bad that all who
were cognizant of this condition and were interested in correct-
ing it sought a remedy. A bill was prepared and presented 
to the legislature of the State, which, in due time, and after
overcoming much opposition, was enacted into a law known
throughout the world as the “juvenile-court law of Illinois.”4

A similar rhetoric is reflected in accounts of the criminal justice
system issued before and after the founding of the court by every one
of the major public figures in the movement. Among the more color-
ful examples was Judge Ben Lindsey’s characterization of the crimi-
nal court as an “outrage against childhood.”5 William Stead speaks
of a police station where “urchins of ten and twelve who have been
run in for juvenile delinquency have found the police cell the nurs-
ery cradle of the jail.”6 The criminal court was the common enemy
that launched juvenile courts in America.

The diversionary justification for juvenile court can easily be con-
trasted with what I wish to call the interventionist justification for
the new court. While the diversionary approach promised the avoid-
ance of the criminal court’s harms, the interventionist argument em-
phasized the positive good that new programs administered by child
welfare experts could achieve. A child-centered court was an oppor-
tunity to design positive programs that would simultaneously pro-
tect the community and cure the child. This was the notion of child
saving that made the court’s early justifications seem so extreme.
While the diversionary and interventionist justifications are con-
ceptually quite distinct, there seems to have been little awareness at
the juvenile court’s founding that these two approaches to justifying
the new court might be in any conflict. The same people who be-
lieved in the diversionary virtues of a new court affirmed its in-
terventionist potential as well.7 Because there was no contemporary
awareness of potential conflict, the court’s supporters did not have to
choose between these separate but attractive rationales for the new
institution.

But the diversionary rationale had several obvious advantages
over an interventionist theory as a justification for an untested re-
form. In the first place, the new court could be counted on to achieve
social good whether or not its treatment interventions worked.
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Avoiding the harms of the criminalization of children was a near-
term benefit, whatever the programmatic potential of the new court’s
interventions might prove to be. A second advantage of a diversion-
ary perspective was the way that doing less harm fit the shape and
orientation of the new court’s major tool, community-based proba-
tionary supervision. Community supervision is rarely a heroic inter-
vention; it does not take extensive power over the lives of young of-
fenders when compared to jails, prisons, and work camps. It is also,
in addition to its high moral principle, a method of responding to of-
ficial delinquency that is relatively cheap. 

At every level of discourse, then, from prochild rhetoric to eco-
nomic self-interest, the diversionary perspective was monumentally
attractive to those who were organizing a new court. It was an argu-
ment for juvenile courts without any known opponents or identified
disadvantages, a foundation for the new court that was too obvious to
be remembered clearly as a distinctive justification for change.

If the diversion of youth from the rigors of criminal punishment
was a dominant motive for the new court, why does this justification
not play a larger role in the historical accounts of the creation of the
court? While diversionary motives dominate the contemporary ac-
counts of the court’s early years, these efforts to reduce the gratuitous
harms of the criminal court do not receive much notice in the his-
torical critiques of the court that appeared in the 1960s and 1970s.8

Part of the reason later scholars give more attention to the inter-
ventionist theory of juvenile justice is that such a claim was both
novel and controversial, while child-protective sentiments are so
widely shared as to be without any singular importance at any par-
ticular historical moment. The diversionary sentiments of 1899 do
not set that era far off from 1940 or 1980. The claims of intervention-
ist prowess are considered by contrast a striking historical artifact by
the 1960s and 1970s, if not before.

One other historical element that produced more emphasis on in-
terventionist dogma than was otherwise justified was the fact that
many accounts of the court’s justifications were written by judges
with a vested interest in expanding the powers and prestige of this
new office. Avoiding harm for children is a modest objective, indeed,
when compared to the therapeutic rescue of those about to fall to the
lower depths. The rhetoric of Judge Julian Mack, for instance, seems
prone to such claims; even the writing of Judge Lindsey, a noninter-
ventionist for his time, was full of accounts of judicial rescue.9

However understandable the failure of those who study court 
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history to give sufficient attention to diversionary motives, this gap
has led to a variety of unfortunate consequences. First, much late
twentieth-century work underestimates the capacities and misrepre-
sents the motives of founding figures like Jane Addams and Julia
Lathrop.10 These were not naive maiden ladies who lacked respect
for the cultural roots of immigrant communities, as I shall show. Sec-
ond, the failure to give prominent attention to avoiding criminal
stigma for children leaves these later histories with no explanation
for the worldwide popularity of the juvenile court for delinquents. It
was beyond doubt the avoidance of criminal justice damage that
spread the juvenile court gospel across the world in the early years of
the century, not an interventionist claim to judicial power. The third
problem with ignoring the diversionary rationale for juvenile court is
that it makes it impossible to understand much of the developing na-
ture of juvenile justice in the first half of the twentieth century by re-
ferring to the court’s justification.

The Aims and Means of the Early Juvenile Courts

The early years of the twentieth century were not a period when new
forms of intensive behavioral therapies were applied to either adults
or juveniles brought before the Bar of Justice. The most serious of the
commitment options open to the juvenile court was the state refor-
matory or training school, an institution with a nineteenth-century
program and a zero reputation for innovation or behavioral impact.11

One searches the record in vain for major figures in creating the court
who put their hopes in state schools of the industrial variety as an
arena for child saving.12 The sole virtue of the reform school was the
fact that it was not a prison.

Where did the reformers rest their programmatic hopes in the first
quarter of the twentieth century? On social and educational change
generally and on community-based probationary supervision for 
the delinquent in his or her family setting. Compulsory education
and child labor laws were the major objectives of progressive youth
policy, not the operations of juvenile court. Within the juvenile
court, the major programmatic advantage was probation.13 The goal
of the reformers, in the words of Jane Addams, was “a determination
to understand the growing child and a sincere effort to find ways for
securing his orderly development in normal society.”14 The domi-
nant outcome of juvenile court process was probation as early as
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1908, when probation was twice as likely in Milwaukee as all other
court outcomes combined.15

The emphasis on probation and community-based supervision fits
nicely with a diversionary justification for juvenile courts. The job of
the court is first not to harm the youth and then to attempt help in
community settings. The same programmatic emphasis does not
mesh well with the romantic rhetoric of child saving. Probation is at
its essence an incremental social control strategy, one that relies on
the basic health and functionality of the subjects’ community life. 

Even the more ambitious plans of probation advocates to get in-
volved with families and schools amounted to low-intensity social
control, particularly given the tiny budgets and volunteer staffs char-
acteristic of the early years of the juvenile court. The only new pro-
grams that fit the profile of child saving were the secure Chicago
“parental schools” for truants, which hoped to marry coercive means
to educational objectives and juvenile detention.16 But this clearly
interventionist institution was not emulated in the proliferation of
juvenile courts. In this sense, the parental school may be the excep-
tion that proves the rule.

The other major increase in social control was the explicit exten-
sion of all juvenile court sanctions to noncriminal behavior, such as
disobedience of adults, truancy, and violation of curfew. Clearly, the
court was not extending jurisdiction in this direction in the name of
diversion. But it was the same jurisprudence of childhood depen-
dency that supported these powers for status offenders that also was
a foundation for keeping young offenders out of criminal courts.17

There is one final respect in which the role of the juvenile court was
more modest in the reform imagination than in some of the court’s in-
terventionist rhetoric. If child labor regulation and public education
are the important public law enterprises of the new order for the
young, both of these are centered in governmental operations that
stand apart from juvenile court, as does the settlement house created
by Jane Addams. To do less harm than criminal courts, the new legal
setting for delinquency did not need to be a superpower, and it was not.

The Juvenile Court and the Rule of Law

It took two-thirds of the twentieth century before the United States
Supreme Court considered the procedural protections that due
process required when accused delinquents were in jeopardy of se-
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cure confinement in state institutions. One important issue in In re
Gault, decided in 1967, was the need for informality if the court was
to achieve its child-saving mission.18 Justice John Harlan thought
that rigid due process could disserve traditional juvenile justice. Dis-
senting from the Gault majority, which held that due process re-
quires recognition of a privilege against self-incrimination, the right
to confront witnesses and the right to cross-examination, Harlan 
argued:

First, quite unlike notice, counsel, and a record, these require-
ments might radically alter the character of juvenile court pro-
ceedings. The evidence from which the Court reasons that they
would not is inconclusive, and other available evidence sug-
gests that they very likely would. At the least, it is plain that
these additional requirements would contribute materially to
the creation in these proceedings of the atmosphere of an ordi-
nary criminal trial, and would, even if they do no more, thereby
largely frustrate a central purpose of these specialized courts
[references deleted].19

His suggestion was that such procedures such as confronting wit-
nesses and cross-examination could jeopardize the substantive mis-
sion of the juvenile court. Yet, Justice Abe Fortas, writing the ma-
jority opinion, argued that there was no serious tension between the
therapeutic intentions of the juvenile court and procedural protec-
tions for the accused who come before it. He argued: 

While due process requirements will, in some instances, intro-
duce a degree of order and regularity to Juvenile Court proceed-
ings to determine delinquency, and in contested cases will in-
troduce some elements of the adversary system, nothing will
require that the conception of the kindly juvenile judge be re-
placed by its opposite.20

Procedural protections, in other words, would not, in his view, trans-
form juvenile court into a miniversion of adult criminal court with
all the tough sentencing that would apply.

Rather than take one side in this debate, I wish to argue that the
contrast between interventionist and diversionary theories of the
court will decide whether there is tension between the court’s objec-
tive and due process standards. For an informal and interventionist
juvenile court, standards of proof and defense lawyers are a major
drawback to identifying children in need and providing them with
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help. If that is the mission of the juvenile court, then due process
will be a major handicap to its achievement. But if saving kids from
the gratuitous harms inflicted by the criminal process is the aim,
there is no inherent conflict between due process and the court’s
main beneficial functions.

The best illustration of the tension between due process and an in-
terventionist court is the issue raised by the case of In re Winship in
1970. The state of New York allowed a petition alleging delinquency
to be sustained in juvenile court if the state proved such facts by a
preponderance of the evidence, the usual standard of proof in civil
trials.21 The appellants, using Gault as authority, argued that delin-
quency could only be established by proof of its constituent facts 
beyond a reasonable doubt. The Supreme Court agreed with this 
conclusion.22

But what is the justification for requiring proof beyond a reason-
able doubt in criminal cases? The usual law-day speech tells us that
erroneous acquittals are less socially harmful than erroneous con-
victions: “It is better that 10 guilty men go free than that one inno-
cent man gets convicted!” But if the juvenile court is there to help
delinquents, what is the sense in saying “It is better that ten kids who
need help do not get help than that one kid who does not need help
is erroneously assisted!” If the dominant purpose of juvenile jus-
tice was forceful intervention for the child’s own good, the rules in
Gault and Winship were a decisive rejection of the juvenile court’s
jurisprudence.

But every aspect of due process protection can be consistent with
a diversionary theory of juvenile justice. If the main benefit of juve-
nile court is that it keeps children from the destructive impact of the
criminal courts, this benefit may be provided whether or not the new
court makes a formal sanctioning decision in a particular case. A
high burden of proof and a lawyer to represent the youth will not
cost the court its diversionary function. There is also no threat to the
diversionary rationale of juvenile court from recognition that terms
like delinquent carry stigma and that juvenile court sanctions may
function as punishments. As long as the juvenile court can be seen 
as the lesser of evils, a diversionary view of the court can be quite
worldly and need not deny that punitive motives might color sanc-
tioning decisions in the children’s court. 

The interventionist view of court processes was always more frag-
ile. A positive characterization of juvenile court interventions is nec-
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essary to justifying the venture. To call what the juvenile court does
to delinquents a punishment is to deny the truth of a central premise
of the interventionist theory. Viewed in this light, the majority opin-
ion in Gault rejected one enduring rationale for a separate juvenile
court and elevated a second theory to supremacy. The juvenile court
that the United States Supreme Court approved protected children
chiefly by keeping them out of prisons and jails.23 Such an institu-
tion could be parsimonious with its own punishments—restricting
them to cases with strong evidence and fair procedures—without
threatening its own substantive mission. The arrogance of unquali-
fied judicial power was not necessary to this version of the court’s
purposes. After In re Gault in 1967, diversion was the approved 
version of juvenile justice in the United States and probably in the
rest of the developed world. Some juvenile court judges might have
shed a tear at the way Abe Fortas deconstructed the interventionist
facade of juvenile courts, but the Gault majority did not undo or
completely reorient the court that Grace Abbott, Julia Lathrop, and
Jane Addams supported. The diversionary institution they wished
for had passed the tests of In re Gault and In re Winship with flying
colors.

Diversion in the Modern Court

The twentieth century has seen many changes in the culture and 
institutions of the United States. The juvenile court, itself just an 
experiment at the beginning of the century, has witnessed changes 
to its clientele, to its political and legal constituencies, and in its 
operations.

Nevertheless, the core concern of the court “to prevent children
from being treated as criminals” was just as clear in 1999 as in 1899.
As the usual period of schooling and economic dependency in adoles-
cence lengthened over the twentieth century, the maximum age for ju-
venile court delinquency first drifted upward to the eighteenth birth-
day in most states and then stayed at 18 in most states, reflecting an
age boundary close to the mode for high school graduation. The period
of semiautonomy that now spans most of the teen years is spent for the
most part in the delinquency jurisdiction of juvenile courts.24 This
section will show that a consistent diversion orientation of juvenile
justice can be observed in recent policy developments.
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Modern Reform: The Juvenile Justice and 
Delinquency Prevention Act of 1974

The due process requirements discussed in the previous section
were closely followed by the first major federal legislation designed
to influence the substantive content of state juvenile justice policy by
providing financial rewards to state systems that met the federal
standards.25 The two major targets of the 1974 juvenile justice legis-
lation fit quite comfortably under a traditional diversionary view of
the court’s objectives. The first push of the federal law was to remove
minors from American jails and prisons.26 The protective segrega-
tion of children had been at the heart of the diversion agenda in
1899. While the original reformers would have been disturbed to find
that 75 years of American history had not yet achieved this primitive
reform, the continuing struggle to attain separate housing for chil-
dren in confinement was an essentialist diversionary reform in obvi-
ous accord with the original vision of the court.

So, too, was the second major objective of the 1974 legislation, the
deinstitutionalization of status offenders.27 The saga of the status of-
fender was one of the great failings of the interventionist theory of ju-
venile courts. In the original legislation, the noncriminal behaviors
later to be called status offenses were simply another behavior that
could justify a finding of delinquency, as well as any placement that
the juvenile court was justified in ordering for a delinquent.28 Kids
who ran away from home or were disobedient or truant could be
committed to the same institutions that were dispositional options
for the juvenile burglar and auto thief. Two problems were associated
with secure institutional confinement for noncriminal misbehavior:
it was grossly unfair, and it was manifestly ineffectual. By 1974, the
need to scale back on this branch of the rehabilitative ideal was a
near consensus among youth welfare professionals.29 The direct con-
flict between not allowing the juvenile courts to order secure institu-
tions for truants and an interventionist theory of the court is obvious.

But there is no necessary conflict between limits on the coercive
interventions allowed for noncriminal behaviors and a diversionary
theory of juvenile justice. Simply that reformers wish to keep adoles-
cent law violators out of prisons and jails does not mean that the
same observers support serious punishment for noncriminal kids.
Quite the opposite. While juvenile court treatments for young offend-
ers are found in most developed nations, the strong interventionist
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claim that produced training schools for truants was nowhere near as
widespread in popularity as the juvenile court itself. Foreign courts
did not adopt such policies, because diversionary theories did not re-
quire them. The federal legislation, like the constitutional cases that
preceded it, can be seen as endorsing diversion as the theory of the
modern court to the exclusion of interventionism.

Diversion and the Punitive Assault 
on Juvenile Justice

Perhaps the most dramatic evidence of the efficacy and importance
of diversionary policies in modern juvenile justice is the sustained
attack on the modern juvenile court by the political forces of law and
order. At the federal level, Republican legislative majorities have
been attempting to use federal financial incentives pioneered in the
juvenile justice and Delinquency Prevention Act of 1974 to push a
series of standards designed to create more punitive sanctions within
the delinquency jurisdiction of the juvenile court and easier transfers
of serious juvenile offenders to criminal courts.30

The rhetoric in support of this legislation uses new phrases to de-
scribe the juvenile court outcomes that are desired—terms like ac-
countability and graduated sanctions.31 But the common enemy of
the transfer policies and the harsher juvenile court punishments 
proposed in the legislation is a juvenile court tradition that seeks 
to avoid permanent stigma and disfiguring punishments of delin-
quents. The terms of reprobation aimed at the court by its critics on
the right are a tribute to the court’s diversionary intent—”revolving
door justice,” “slap on the wrist,” “Kiddie Court.” To the extent 
that the attacks by its critics are based on empirical truth, those as-
saults pay tribute to the efficacy of a court that has been seeking to
avoid the harshest outcomes for its caseload for the entire twentieth
century.

Truth to the Rumor?

But is there any truth to the rumor that juvenile courts protect delin-
quents from destructive punishments? Looking behind the rhetoric
of current debates about responses to youth crime, we find very little
analysis that compares sanctions for similar offenses across the
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boundaries of juvenile and criminal courts, and ignorance of the im-
pact of juvenile court processing on punishment outcomes for differ-
ent types of crime is not a recent problem.32 My own belief is that ju-
venile courts have always generated some diversionary benefits to
many classes of young offenders, but that the size and distribution of
diversionary benefits varies by period, by type of youth, and by type
of offense. There is no excuse for the near-zero research base on this
important issue, a situation that makes determining the aggregate im-
pact of juvenile court case processing on punishments into a guess-
ing game.

My best guess is that the protective impact of a diversionary juve-
nile court on sanctions for youth crime is largest when punitive poli-
cies are at their most dominant in criminal courts—that is, in eras
like the American present. The larger the punitive bite of the crimi-
nal court system, the more likely it is that a separate court for the
youngest offenders takes some of that bite out of the state sanctions
that the youngest offenders receive.

Figure 4.1 provides fairly careful estimates of public facility con-
finement for youth age 14–17 and young adults age 18–24 for 1971,
1991, and 1995. For the 14–17 group, I combine juvenile detention
facilities, training schools, camps, and so on with the number of
those age 14–17 in prisons and jails. Only the juvenile facilities are
under the control of the juvenile court, but total secure incarceration
is the best measure of total governmental control. The figure is for-
matted with each age group’s rate in 1971 expressed as 100, so that
the changes over time are emphasized.

As figure 4.1 shows, the incarceration rates for the two groups
were not greatly different in 1971: the 18- to 24-year-olds have a jail
and prison rate that is 28 percent higher than the total public incar-
ceration rate of 14- to 17-year-olds. Trends after 1971 for the two
groups diverge. The period 1971–1991 was not a typical interlude in
the history of American crime policy. It was, instead, the period of
the most substantial growth in the scale of imprisonment in the his-
tory of the republic.33 Never was the pressure for confinement as
consistent and substantial. Total confinement for the younger group
increased by 21 percent, while the incarceration rate of young adults
more than doubled. By 1991, the difference in incarceration rates for
the two groups was more than two to one, and this very substantial
gap is one reason why those who had succeeded in radically altering
punishments in criminal courts might have resented the stability in
policy and outcome that occurred for younger offenders.
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The pattern during the early 1990s is more complicated. The rate
at which 14- to 17-year-olds were incarcerated rose almost as much
in the four years after 1991 as in the two decades prior to 1991. For
that reason, it may look like a significant shift toward toughness had
finally taken hold. But the growth in young adult incarceration was
much greater than in the younger age group, so that the gap between
older juveniles and young adults actually widened in the early
1990s. The incarceration rate per 100,000 grew by about 80 for the
14–17 group, and more than three times that much for those 18–24.

Their consistent incarceration-limiting policy generated substan-
tial political pressure on juvenile courts in the United States, while
the criminal justice system experienced two decades of uninter-
rupted penal expansion. Indeed, the data in figure 4.1 suggest a new
explanation for the flurry of legislative activity to create larger pun-
ishments for juvenile offenders. The usual account of juvenile crime
legislation is based on the concern of politicians and citizens with ju-
venile crime and violence.34 But what figure 4.1 shows is that the po-
litical forces that had produced extraordinary expansion through the
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Figure 4.1. Trends in incarceration for juveniles (ages 14–17) and young
adults (ages 18–24). Young adult, 1971: 393 per 100,000; juvenile, 1971:
508 per 100,000. Sources: Children in Custody, Law Enforcement Assis-
tance Administration (Washington, DC: U.S. Government Printing Office,
1974); U.S. Department of Justice, Bureau of Justice Statistics, Source-
book of Criminal Justice Statistics (Washington, DC: Government Print-
ing Office, 1971, 1991, 1996).



rest of the penal system had been stymied in juvenile courts. In that
sense, the under-18 population became the last significant battle-
ground for a get-tough orientation that had permeated the rest of the
peno-correctional system. The performance of American juvenile
courts over the 1970s and 1980s had been exceptional, and this ren-
dered the system vulnerable to the same attacks that had succeeded
decades before in criminal justice.

From this perspective, the angry assaults on juvenile courts
throughout the 1990s are a tribute to the efficacy of juvenile justice in
protecting delinquents from the incarcerative explosion that had
happened everywhere else. The largest irony of the 1990s, from a di-
versionary standpoint, is that the juvenile courts were under con-
stant assault not because they had failed in their youth-serving mis-
sion, but because they had succeeded in protecting their clientele
from the new orthodoxy in crime control.

There is a less comforting aspect to the statistics in figure 4.1 as a
measure of juvenile court diversion. While the incarceration rate for
18- to 24-year-olds in 1995 was 2.5 times that of 14- to 17-year-olds,
the juvenile rate had been only 28 percent below that of the older
group in 1971. The optimistic spin on such data is that both the crim-
inal and juvenile courts had been emphasizing diversion in 1971, re-
sulting in the small difference in lockup rates. The pessimistic inter-
pretation is that an earlier and more confident era of juvenile justice
was associated with levels of secure confinement that were uncom-
fortably close to those of criminal courts. In either case, the data from
the last third of the twentieth century clearly show that the special
policies of juvenile courts were much more significant in their im-
pact on incarceration risks after the War on Drugs and the sharp shift
toward general incapacitation in the criminal courts.

Conclusion

For those who see adolescence as a stressful and experiment-laden
transition to adulthood, growing up is the one sure cure for most ju-
venile crime. The policy objective that drew many adherents to the
notion of a juvenile court was that it was to be a place where it would
be possible “to understand the growing child—and to find ways for
securing his orderly development in normal society.”35 A criminal
law that removed youth from community settings and thrust them
into lockups and jails was seen as a principal threat to adolescent 
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development in normal society. For this reason, the juvenile court
“came into the world to prevent children from being treated as crimi-
nals.” This was and is “the first idea that should be grasped concern-
ing the juvenile court.”36 It is a rationale of tremendous durability,
more humble in its ambitions and closer to institutional reality than
the rehabilitative ideal ever was. The diversionary theory of juvenile
court jurisdiction was not an alternative to helping juvenile offend-
ers, but it was a more particular and more limited kind of help than
plenary child saving. It was a modest, focused way of helping young
offenders survive both adolescent crime and the experience of social
control with their life chances still intact. 

The historical record suggests that the diversionary juvenile court
was a reform more worldly and sophisticated than historic scholar-
ship has yet acknowledged. There is in the early history of juvenile
court the basis for a jurisprudence of patience and restraint, an insti-
tutional commitment to do less harm than the criminal courts did to
young offenders. This was a very good idea in 1899. It still is.
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F I V E

Penal Proportionality for 
the Young Offender
Notes on Immaturity, Capacity, 
and Diminished Responsibility

At its core, the Anglo-American criminal law is about
punishment, about the intentional infliction of harm on

persons who have committed blameworthy acts. We punish because
we believe such harm is morally deserved by a particular individual
for a particular act. To do this, the criminal law needs to make sense
as a language of moral desert, punishing only those who deserve 
condemnation, punishing the guilty only to the extent of their indi-
vidual moral desert, and punishing the range of variously guilty of-
fenders it apprehends in an order that reflects their relative blame-
worthiness. Of course, the perfect satisfaction of these standards is
always beyond human capacity, but the legitimacy of a system of
criminal punishment depends on recognizing the moral obligations
of penal proportionality and attempting to meet them. To the extent
that institutions of criminal and juvenile justice make punishment
decisions about young law violators, they must be servants of the
moral obligations of penal proportionality.

The harm caused by a particular criminal act is one important
measure of the seriousness of an offence and thus of the amount of
punishment it deserves, but the role of harm done in determining de-
served criminal punishment is much less dominant than the influ-
ence of harm done in the measure of compensation due or owing in
civil law. The level of harm suffered determines compensation in the
civil system once a liability threshold has been satisfied. But desert 
is a measure of fault that will attach very different punishment to
criminal acts that cause similar amounts of harm. 

The Anglo-American law of homicide is a spectacular demonstra-
tion of the wide range of punishments that await persons culpable in
causing a death, even though the harm caused is a near constant. The
punishments for criminal homicide in most states typically range
from probation to capital punishment with a number of intermediate



stops (Zimring, Eigen, and O’Malley 1976). An intentional and cul-
pable killing may be first-degree murder, second-degree murder or
voluntary manslaughter (LeFave and Scott 1986, 605–683). Reckless-
ness and negligence lead to multiple categories of criminal liability.
Blameworthy intended killings under circumstances of provocation
or unreasonable mistake may generate less punishment than some
categories of reckless conduct that cause death. A host of subjective
elements affect judgments of deserved punishment, even though the
victim is just as dead in each different case.

This chapter considers one set of subjective personal factors that
influence the extent to which adolescent defendants deserve punish-
ment for particular blameworthy acts. I will argue that even when a
particular young person possesses the cognitive capacities and social
controls necessary to be eligible for punishment, immaturity should
continue to be a mitigating circumstance for some time. 

This chapter is organized into four sections. The first section at-
tempts to create mutually exclusive definitions of capacity and di-
minished responsibility to avoid a persistent confusion between
threshold issues of capacity and questions of the proper level of pun-
ishment for an immature offender. The second section argues that ju-
venile courts in the United States have been a recognized part of a
punishment system for at least a generation. The third section first
distinguishes between two separate reasons for lower levels of pun-
ishment of the immature: penal proportionality and theories of youth
as a protected and privileged status. The diminished responsibility
doctrine in penal theory is then developed at some length and con-
trasted to changes in adolescent punishment based on youth policy.
The fourth section addresses the relationship between assumptions
about immaturity that animate various conceptions of diminished re-
sponsibility and other legal doctrines that govern adolescence in
modern industrial states.

Immaturity and Desert

One fundamental distinction in the criminal law is between condi-
tions that negate criminal liability and those that might mitigate the
punishment deserved under particular circumstances. Very young
children and the profoundly mentally ill lack the minimum capacity
necessary to justify punishment under a system where blameworthi-
ness is punishment’s sine qua non. Those exhibiting less profound
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handicaps of the same kind that serve as excuses will often qualify
for a lesser level of deserved punishment, even though they meet the
minimum conditions for some punishment.

Those who were searching for illustrations of the difference be-
tween excuse and mitigation in the early months of 1998 need look
no further than the sad but well-publicized plea bargain of Theodore
Kaczynski, the infamous Unabomber, sentenced to life in prison after
a negotiated plea of guilty on the eve of his death penalty trial. A
psychiatric diagnosis of this defendant clearly established the exis-
tence of serious psychosis. Just as clearly, the defendant was not suf-
ficiently removed by illness from the capacity for moral judgment to
excuse his conduct from criminal liability under current law. Under
the circumstances of this case, the trial judge would not even have
allowed the defense team to raise the defendant’s profound mental
illness as an absolute defense to the criminal charges. 

The general principle that mental illness should not excuse but
can mitigate is well established (see American Law Institute 1980
Model Penal Code 210.3[1][b]). Thus, the same disease conditions
that could not excuse Kaczynski’s conduct might well mitigate his
deserved punishment, and this was the prospect that could justify
the government in agreeing to a less-than-death sentence. This is
most clear in cases involving capital punishment because with re-
spect to the death penalty, there are common law, constitutional, and
statutory discussions of mitigation not found in current law on im-
prisonment or other punishments. 

Immaturity, like mental disease or defect, might serve both as an
excuse and as a mitigation in the determination of just punishment.
But this double duty has frequently led to confusion between the cri-
teria and proper ages for immaturity to function as an excuse, and
the criteria and proper age boundaries for mitigation. Part of this con-
fusion is solely linguistic. Terms like “capacity,” “culpability,” and
“responsibility” are quite slippery. For the purposes of this chapter, I
wish to use the term “capacity” rather restrictively, to refer to the
cognitive and experientially based abilities that are necessary at a
minimum before punitive sanctions may properly be imposed in ei-
ther a juvenile or a criminal court. 

In a simple world, the matter of capacity could be a totally binary
concept, something a particular youth either has for all purposes or
lacks. In the real world, different thresholds of competence may
apply, depending, first, on the kind of court and kind of punishment
involved, and, second, on the type of task that a finding of compe-
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tence applies to. But my use of the term “competence” restricts it to
binary determinations of minimum conditions of punishment eligi-
bility. Seven-year-olds are too young for only punishment—they lack
penal capacity.

I want to restrict the term “diminished responsibility” to circum-
stances where the minimum abilities for blameworthiness and thus
for punishment exist but the immaturity of the offender still suggests
that less punishment is justified by reason of the offender’s immatu-
rity. While the elements of capacity were limited in the previous dis-
cussion to moral reasoning and minimal social information and expe-
rience, the personal deficits that could count toward immaturity as a
mitigation of punishment might be more numerous. A 14-year-old de-
serves some punishment—he or she has penal capacity—but he or she
is not as blameworthy as a 20-year-old who commits the same offense. 

The use of restrictive and mutually exclusive definitions makes it
possible to make two points that are no less important to legal policy
because of their simplicity. In the first place, a finding of minimal ca-
pacity is in no way logically inconsistent with concluding that an of-
fender’s immaturity is a reason for mitigating the punishment im-
posed on him or her. The definitions I’ve imposed would make any
argument of this kind a confusion between capacity concerns (excuse
in relation to liability) and diminished responsibility concerns (miti-
gation of punishment).

The second preliminary point is not quite so simple, but involves
the systematic relationship between standards for competence and
the theoretical and practical importance of diminished responsibility
in criminal sentencing. Once personal capacity is relevant to the
moral measure of punishment, we should expect to observe an inverse
relationship between whether a minimum capacity test screens out
troublesome cases and the importance of assessing diminished re-
sponsibility for punishment purposes. The more significant the ca-
pacity stage, the less significant will be the role of diminished respon-
sibility concerns in keeping the punishment system morally coherent.

The criminal law of mental illness provides an illustration of this
theory of inverse importance. Assume two competing standards for
when mental illness excuses persons who commit forbidden behav-
iors from criminal liability. Under a very restrictive McNaughton
standard, relatively few mentally ill persons will be excused from
criminal liability, since the standard requires that a defendant not ap-
preciate the wrongfulness of his or her conduct before the excuse
will hold. Under the much more liberal Durham rule, a larger propor-
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tion of mentally ill defendants will be excused from any criminal lia-
bility because the excuse will apply whenever it is found that the
otherwise criminal act was the product of a mental disease. If serious
mental illness is a moral concern relevant to punishment, where will
the law and procedure relating to mitigating punishment by reason
of mental illness be more important, in a liberal Durham jurisdiction
or in a restrictive McNaughton jurisdiction?

The relative importance of diminished responsibility should be
greater in the McNaughton jurisdiction, because the more liberal
rules of excuse in a Durham jurisdiction will divert many more de-
fendants away from being eligible for a criminal sentence, including
a large number of those defendants with the most profound mental
illnesses. By contrast, the more restrictive McNaughton rule will
push a much larger proportion of its mentally ill defendants through
to criminal sentencing, including many of the sickest. There will be a
larger number of cases to consider for mitigation of punishment, and
a larger range of types and severity of mental illness to be measured
against the moral compass of the criminal law of sentencing. The
stricter the standard of excluding the mentally ill, the more impor-
tant the doctrines and procedures that calibrate mitigations of pun-
ishment. On this reasoning, the maximum importance for a dimin-
ished responsibility system would come in a system that rejects a
defense of insanity but admits the relevance of mental illness (Morris
1982).

With regard to the punishment of the immature, the same inverse
importance principle applies. If no offender under 18 were eligible
for punishment because the system diverted all below that age out at
the capacity stage, the role of diminished responsibility would be
much less important than if a system found minimum capacity at age
12 or 13. The younger the age at which kids were deemed eligible for
some punishment, the more important would be the role of princi-
ples of mitigation of punishment based on immaturity.

The implications of any such inverse relationship between excuse
and mitigation for immaturity are substantial in the United States at
this moment in our history. Every trend in recent legislation in this
country seems calculated to increase the importance of doctrines of
mitigation on account of immaturity as an influence on sentencing.
Mandatory and discretionary waiver of adolescent offenders to
criminal courts, lowering of the minimum ages for eligibility for
transfer from juvenile to criminal court, and increasing the severity
and penal context of sanctions administered within juvenile courts
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all have the tendency to put additional pressure on doctrines of miti-
gation to avoid injustice in the punishment of young offenders. The
collective impact of all three trends is to place unprecedented impor-
tance on the ability of American criminal and juvenile courts to gen-
erate coherent doctrines of diminished responsibility on account of
immaturity for the huge and diverse assortment of young offenders
who are now regarded as eligible for some punishment. Every new
reduction in the threshold of penal capacity makes the role of dimin-
ished capacity doctrine more important in maintaining a system of
penal proportionality.

But what should be the content and boundaries of such doctrines?
What aspects of American adolescence are relevant to the proper
punishment for crimes committed by the young? This is a question
not only of analytic matters, but rather of an issue that requires
hands-on knowledge of youth and youth policy to answer. After a
short discussion of further conceptual distinctions in the next sec-
tion, in the third section I will discuss such an empirically informed
assessment.

Delinquency and the Aims of the Juvenile Court

Is there an age or level of capacity below which no child should be
subjected to the delinquency jurisdiction of the juvenile court? The
answer to this question depends on whether the delinquency docket
of the juvenile court should be regarded as punitive in nature. If not,
there is no need to find any minimum standard of accountability or
ability to assist a defense counsel. No minimum age or level of ca-
pacity is necessary for a juvenile court to take dependency jurisdic-
tion or to investigate neglect. If the sole aim of delinquency juris-
diction were the assistance and the best interests of the minor, then
kids of any age and capacity would be eligible for such help, no mat-
ter the level of their comprehension.

For this reason, the original theory of juvenile justice probably
would not have required any minimum level of comprehension or
desert prior to a delinquency finding (Zimring 1982, 31–40). Just as
clearly, the U.S. Constitution now requires some minimum level of
penal responsibility and comprehension prior to affixing the delin-
quency label. The constitutional precedent for this requirement is In
re Gault (1967), a case more often noted for its procedural rulings—the
right to a lawyer, to notice of charges, and to confront witnesses—than
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for the substantive assumption at the heart of the ruling. What juvenile
courts do to young persons classified as delinquent was enough 
like punishment in the view of the Gault Court that a large number of 
criminal-style procedural regularities were necessary to satisfy the
due process guarantee of the Fifth Amendment.

As a matter of constitutional law, then, we have known for a gen-
eration that those who administer juvenile court delinquency dock-
ets are in the business of punishing adolescent law violators. Once
this is conceded, it is also apparent that juvenile and criminal courts
in the United States have been operating a large system with rela-
tively low standards of penal capacity but with reduced sanctions
that fit closely a model of diminished responsibility in juvenile
courts and probably in criminal courts as well. Compared to systems
in western Europe and Scandinavia, we punish youth who offend at
younger ages—11, 12, and 13—but one consequence of punishing
the very young is that justice requires calculations of diminished 
responsibility. If this reading of the juvenile court is correct, the
dominant impact of immaturity on punishment of offenders in the
United States is that punishment is reduced because of diminished
responsibility. What is extraordinary about this huge diminished re-
sponsibility system operating across two large and independent judi-
cial branches is the absence of either explicit recognition of this fact
or any legal standards for describing this diminished responsibility
system.

Indeed, many observers deny the character of the system. Transfer
to criminal courts is often debated as if it were a precondition for
punishing young persons arrested for crime. What the juvenile court
does in this view is not “real” punishment, however that term might
be defined. The confusion here may be between the character of a
sanction and its quantity. Delinquents in juvenile courts may be re-
ceiving punishment, but not as much punishment as is administered
to older offenders in other courts. But the lower dose does not
change the fundamental character of the medicine. 

In the United States, there is a massive establishment administer-
ing punitive sanctions short of full adult penalties for proportionality
reasons that never get mentioned or analyzed. In terms of the inverse
significance of capacity and diminished responsibly discussed in the
previous section, the major operating principle at work in this coun-
try, at least since the 1960s, is diminished capacity—all the more rea-
son to wonder about the substantive standards being used in this
unarticulated and un-self-conscious punishment enterprise. 
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What should be the articulated standards for such a system? That
is the topic of the next section.

Foundations of Special Punishments 
for Adolescents

For a variety of reasons, little has been written about the substantive
arguments that support a separate policy toward crimes committed
by young offenders. Part of the problem is that debate about proce-
dures and jurisdiction crowds out any issues of the substantive con-
tent of a youth-crime policy (Zimring 1998), and another part of the
problem is that juvenile court and criminal court issues are usually
considered separately, so that little pressure is exerted to examine
the same questions across different procedural settings. A further de-
terrent to substantive analysis is that separate treatment of children
seems intuitively right in a way that does not invite further scrutiny
from its advocates. Of course kids who violate laws should be treated
differently; should we imprison 6-year-olds? Legal nuance and com-
plexity might seem beside the point in this context. For all these rea-
sons, no sustained analysis of the factors that justify separate treat-
ment of adolescent offenders is in the literature to measure against
the known facts on serious youth violence.

Some years ago, I suggested that two general policy clusters were
at work in youth-crime policy: diminished responsibility due to im-
maturity and special efforts designed to give young offenders room to
reform in the course of adolescent years. The issues grouped under
the “diminished capacity” heading relate to the traditional concerns
of the criminal law; these matters tell us why a criminal lawyer
might regard a younger offender as less culpable than an older of-
fender. The cluster of policies under the heading of “room-to-reform”
are derived from legal policies toward young persons in the process
of growing up. They do not concern penal desert.

Dimensions of Diminished Responsibility

The consideration of immaturity as a species of diminished responsi-
bility has some historic precedent but little analytic history. Children
below age seven were at common law not responsible for criminal
acts by reason of incapacity, while those between seven and fourteen
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were the subject of special inquiries with respect to capacity. Ca-
pacity in this sense was not a question of degree, but an “all or noth-
ing” matter similar to legal insanity, as discussed in the first section.
Yet diminished culpability logic argues that even after a youth passes
the minimum threshold of competence that leads to a finding of ca-
pacity to commit crime, the barely competent youth is not as culpa-
ble and therefore not as deserving of a full measure of punishment as
a fully qualified adult offender. Just as psychiatric disorder or cog-
nitive impairment that does not render a subject exempt from the
criminal law might still mitigate the punishment to be imposed, so a
minimally competent adolescent should not be responsible for the
whole of an adult’s desert for the same act.

In the first section, I argued that this notion of diminished culpa-
bility as a limiting influence on criminal punishment is not an iso-
lated element of juvenile jurisprudence but rather one expression of
a core value in Anglo-American criminal law: the notion of penal
proportionality, which requires that less blameworthy offenders—
the young, the emotionally disturbed—be punished less harshly. 

Yet the absence of analysis about penal proportionality for early
and middle adolescents is a particular puzzle. Despite the universal
acceptance of immaturity in doctrines of infancy and the widespread
acceptance of reduced levels of responsibility in early teen years,
there has been little analysis of the aspects of immaturity that are 
relevant to mitigation of punishment. Again, the intuitive appeal of
the result and the separate categories of juvenile and criminal ju-
risprudence may have deferred the analysis of its rationale. Yet the
specific attributes of legal immaturity must be discovered before
judgments can be made about what ages and conditions are relevant
to reducing punishment on this ground.

In the second section, I argued that the entirety of the delinquency
jurisdiction of the juvenile court can be seen as an institutional ex-
pression of the diminished culpability of youthful offenders. The
lesser maximum punishments of serious crime in juvenile court can
be seen as testimony to the belief in youthful diminished culpability,
but this set of practices is at best mute testimony, lacking any state-
ment of principles that can be analyzed and criticized. Further, when
this concept of proportionality is expressed only in the institutional
output of one court system, the transfer of offenders from the juve-
nile to criminal court would risk changing the applicable penal prin-
ciples without justification.

What characteristics of children and adolescents might lead us to
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lessen punishment in the name of penal proportionality? An initial
distinction needs to be drawn between diminished responsibilities
and the poor decisions such impairments encourage. Most teenaged
law violators make bad decisions, but so do most adults who commit
major infractions of the criminal law. Anglo-American criminal law
is designed to punish bad decisions in full measure. But persons
who, through no fault of their own, lack the abilities observed in the
common citizen either to appreciate the difference between wrong
and allowable conduct or to conform their conduct to the law’s re-
quirements may be blameless because of their incapacity. Even when
sufficient cognitive skill and emotional control is present to pass the
threshold of criminal capacity, a significant deficit in the ability to
appreciate or control behavior would mean the forbidden conduct is
not as much the offender’s fault as it would otherwise be, and the
quantum of appropriate punishment is less.

How might 14-, 15-, and 17-year-olds who commit crimes be said
to exhibit diminished responsibility in moral and legal terms? There
are three different types of personal attributes that influence adoles-
cents’ decisions to commit crimes. In each case, the adolescent may
lack full adult skills and therefore also full adult moral responsibili-
ties when the law is violated.

First, older children and younger adolescents may lack suffi-
ciently fully developed cognitive abilities to comprehend the moral
content of commands and to apply legal and moral rules to social 
situations. The lack of this kind of capacity is at the heart of infancy
as an absolute defense to criminal liability. This ability to compre-
hend and apply rules in the abstract requires a mix of cognitive
ability and information. A young person who lacks these skills will
not do well on a paper-and-pencil test to assess knowledge about
what is lawful and unlawful behavior and why. Very young children
have obvious gaps in both information and the cognitive skills to use
it. Older children have more subtle but nonetheless significant
deficits in moral-reasoning abilities. For most normal adolescents,
the ability to reason in an adult style is present by age 16 or, at the
latest, 17 (Steinberg and Cauffman 1996, 268).

The ability to pass paper-and-pencil tests in moral reasoning may
be one necessary condition for adult capacity of self-control, but it is
by no means a sufficient condition. A second skill that is required to
transform cognitive understanding into the fully developed capacity
to obey the law is the ability to control impulses. This is not the type
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of skill that can be tested well on abstract written or oral surveys.
Long after a child knows that taking property is wrong, the capacity
to resist temptation may not be fully operational.

To an important extent, self-control is a habit of behavior devel-
oped over a period of time—a habit that is dependant on the experi-
ence of successfully exercising self-control. This particular type of
maturity, like so many others, takes practice. While children must
start learning to control impulses at a very early age, the question of
how long the process continues until adult levels of behavioral con-
trol are achieved is an open one. Impulse control is a social skill not
easily measured in a laboratory. We also do not know the extent to
which lessons to control impulses are generalized, nor do we know
how context-specific habits of self-control are. Kids must learn not to
dash in front of cars at an early age. How much of that capacity for
self-control carries over when other impulses—say the temptation to
cheat on a test—occur in new situations? The assessment of self-
control in field settings is not a thick chapter in current psychologi-
cal knowledge. The developmental psychology of self-control has
been studied by question-and-answer hypotheticals and not by the
observation of behavior in natural settings.

There may also be an important distinction between impulse con-
trol in the context of frustration and impulse control in temptation
settings. If so, the frustration context may be the more important one
for study of the determinants of youth violence. When should we ex-
pect adult levels of control of violent impulses while angry? Almost
certainly the developing adolescent can only learn his or her way to
fully developed control by experience. This process will probably
not be completed until very late in the maturation process.

To the extent that new situations and opportunities require new
habits of self-control, the teen years are periods when self-control 
issues are confronted on a series of distinctive new battlefields. 
The physical controls of earlier years are supplanted by physical
freedoms. New domains—including secondary education, sex, and 
driving—require not only the cognitive appreciation of the need for
self-control in a new situation but also its practice. If this normally
takes a while to develop, the bad decisions made along the way
should not be punished as severely as they are for adults, who have
already had the full opportunity to develop habits of self-control in a
variety of domains relevant to the criminal law. To the extent that in-
experience is associated with being error prone, this inexperience is
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partially excusable in the teen years, whereas it is not in later life.
That is the basis for a mitigation for adolescents that is not available
for most adults.

The ability to resist peer pressure is yet a third social skill that is a
necessary part of legal obedience and is not fully developed in many
adolescents. A teen may know right from wrong and may even have
developed the capacity to control his or her impulses while alone,
but resisting temptation while alone is a different task from resisting
the pressure to commit an offense when adolescent peers are push-
ing for misbehavior and waiting to see whether or not the outcome
they desire will occur. Most adolescent decisions to break the law
take place on a social stage where the immediate pressure of peers is
the real motive for most teenage crime. A necessary condition for an
adolescent to stay law-abiding is the ability to deflect or resist peer
pressure. Many kids lack this crucial social skill for a long time.

Figure 5.1 shows the percentage of juvenile defendants who were
accused of committing a crime with at least one confederate in the
New York City juvenile courts of the 1970s. These offenders were all
under 16 at the time the act was committed. The percentage of total
defendants who acted with a confederate ranged from 60 percent for
assault to 90 percent for robbery. (For further examples and analysis,
see chapter 6.)

The cold criminological facts are these: the teen years are charac-
terized by what has long been called “group offending.” No matter
the crime, if a teenager is the offender, he or she is usually not com-
mitting the offense alone. When adults commit theft, they usually are
acting alone. When kids commit theft, it’s usually in groups. When
adults commit rape, robbery, homicide, burglary, or assault, they
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usually are acting alone. When adolescents commit the same of-
fenses, they usually do so accompanied by other kids (see chapter 6).
The setting for the offenses of adolescents is the presence of delin-
quent peers as witnesses and collaborators.

No fact of adolescent criminality is more important than what 
sociologists call its “group context,” and this fact is important to a 
reality-based theory of adolescent moral and legal responsibility for
criminal acts.

When an adult offender commits rape, his incitement to action
may be rage or lust or any number of other things. When a teen of-
fender in a group setting commits rape, an important part of the mo-
tive is social—usually “I dare you” or “Don’t be a chicken.” Fear of
being called a “chicken” is almost certainly the major cause of death
and injury from youth violence in the United States—the explicit or
implicit “I dare you” leads kids to show off and deters them from
publicly backing out of committing crimes, even if they would prefer
to. “I dare you” is the reason that “having delinquent friends” both
precedes an adolescent’s involvement in violence and is a discrimi-
nant predictor of future violence (Elliott and Menard 1996; Howell
and Hawkins 1998).

How does this propensity for group crime amount to diminished
responsibility? That social settings account for the majority of all
youth crime suggests that the capacity to deflect or resist peer pres-
sure is a crucially necessary dimension of being law-abiding in ado-
lescence. Dealing with peer pressure is another dimension of ca-
pacity that requires social experience. Kids who do not know how to
deal with such pressure lack effective control of the situations that
place them most at risk of crime in their teens. This surely does not
excuse criminal conduct. But any moral scheme that gives mitiga-
tional recognition to other forms of inexperience must also do so for
a lack of peer-management skills that an accused has not had a fair
opportunity to develop. This is a matter of great importance, given
the reality of contemporary youth crime as group behavior.

I do not want to suggest that current knowledge is sufficient for us
to measure the extent of diminished capacity in young offenders, nor
do I want to express in detail the types of understanding and control
that are important parts of a normative developmental psychology.
We have a great deal of social psychology homework ahead of us be-
fore achieving understanding of the key terms in adolescent behav-
ioral controls that are relevant to criminal offending in field settings.

There are, however, two important points to be made about age
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and diminished responsibility, even in the current state of partial
knowledge. The first principle about adolescent development and
age boundaries for diminished responsibilities is that the age where
the legal system can expect adult-level abilities depends on the range
of experience that is regarded as important. If only the cognitive ca-
pacity to make judgments in paper-and-pencil exercises is important,
then adolescents are usually well equipped by their sixteenth birth-
days. But if social experience in matters such as anger and impulse
management also counts, and a fair opportunity to learn to deal with
peer pressures is regarded as important, expecting the experienced-
based ability to resist impulses and peers to be fully formed prior to
age 18 or 19 would seem on present evidence to be wishful thinking.
Becoming an adult is a gradual process in modern industrial soci-
eties. Ironically, the process may start earlier but still take longer to
complete than in earlier eras (Zimring 1982, 17–22). Partial responsi-
bility for law violation may come at a young age, but full responsi-
bility should take longer. This is the learner’s permit perspective dis-
cussed in chapter 2.

The second thing to remember about diminished responsibility is
that it is not merely a doctrine of juvenile justice but a principle of
penal proportionality, wherever in the legal system that calculations
of culpability must be made. The nature of adolescent immaturity
would raise the same issues we now confront in juvenile justice even
if all young offenders were tried in criminal courts. In other words,
even if there were no separate youth policy to consult in making de-
cisions about younger offenders, even if there were no juvenile court,
the just punishment of young offenders would be a distinctive moral
and legal problem. So changes in the jurisdictional boundaries of ju-
venile and criminal courts do not remove the necessity of determin-
ing variations in moral desert.

Room to Reform in Youth Development Policy

The notion that children and adolescents should be the subject of
special legal rules pervades the civil as well as criminal laws of most
developed societies. A multiplicity of different policies are reflected
in different legal areas, as well as important differences throughout
law in the treatment of younger and older children. Under these cir-
cumstances, to refer to a single “youth policy” generally risks misun-
derstandings about both the subjects of the policies and the age
groups covered.
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The policies I refer to in this section concern adolescence, a period
that spans roughly from ages 11 or 12 to about age 21. This is also the
only segment of childhood that is associated with high rates of serious
crime. This span has been described as a period of increasing semi-
autonomy, in which kids acquire adult liberties in stages and learn
their way toward adult freedoms along the way (see chapter 2). 

At the heart of this process is a notion of adolescence as a period
of “learning by doing,” in which the only way competence in 
decision-making can be achieved is by making decisions and making
mistakes. For this reason, adolescence is mistake-prone by design.
The special challenge here is to create safeguards in the environ-
ments of adolescents that reduce the permanent costs of adolescent
mistakes. Two goals of legal policy are to facilitate “learning by
doing” and to reduce the hazards associated with expectable errors.
One important hallmark of a successful adolescence is survival to
adulthood, preferably with the individual’s life chances intact.

There is a popular theory about the etiology of youth crime that
provides a rationale for room-to-reform policy. The theory is that the
high prevalence of offense behavior in the teen years and the rather
high rates of incidence for those who offend are transitory phe-
nomena associated with a transitional status and life period (Elliott
1994). Even absent heroic interventions, the conduct that occurs at
peak rates in adolescence will level off substantially if and when
adolescents achieve adult roles and status.

That assumption carries three implications. First, it regards crimi-
nal offenses as a more or less normal adolescent phenomenon, a by-
product of the same transitional status that increases the risks of traf-
fic accidents, accidental pregnancies, and suicidal gestures. This
view of youth crime tells us, therefore, that policy toward those of-
fenses that are a by-product of adolescence should be a part of larger
policies toward youth.

A second implication of the notion that high rates of adolescent
crime can be outgrown is that major interventions may not be neces-
sary to reorient offenders. The central notion of what has been called
“adolescence-limited” offending is that the cure for youth crime is
growing up.

Related to the hope for natural processes of remission over time is
the tendency for persons who view youth-crime policy as a branch of
youth-development policy to worry that drastic countermeasures
that inhibit the natural transition to adulthood may cause more harm
than they are worth. If a particular treatment carries risks of severe
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side effects, it usually should only be elected if failure to use it
would risk even more cost. Those who regard youth crime as a tran-
sitional phenomenon see problems of deviance resolving themselves
without drastic interventions and are prone to doubt the efficacy of
high-risk interventions on utilitarian grounds. So juvenile justice
theories with labels like “radical nonintervention” and “diversion”
are a natural outgrowth of belief that long-term prospects for most
young offenders are favorable.

But what about the short term? The current costs of youth crime to
the community at large, to other adolescents, and to the offending kids
are quite large. How would enthusiasts for juvenile court noninter-
vention seek to protect the community? Is a “room-to-reform” policy
inconsistent with any punitive responses to adolescent law violation?

The emphasis in youth-development policy is on risk manage-
ment over a period of transitional high danger. As I have shown, the
legal theory that adolescents are not fully mature allows a larger va-
riety of risk management tactics than are available for dealing with
adults. Minors cannot purchase liquor, acquire handguns, buy ciga-
rettes, or pilot planes. Younger adolescents are constrained by cur-
fews and compulsory education laws. There are special age-graded
rules for driving motor vehicles and entering contracts and employ-
ment relationships. Many of these rules are to protect the young 
person from the predation of others. Many are to protect the young
person from himself or herself. Many are to protect the community
from harmful acts by the young. So there is a rich mixture of risk-
management strategies available to reduce the level of harmful con-
sequences from youth crime.

Does this mix of strategies include the punishment of intentional
harms? The answer to this question is yes from all but the most extreme
radical noninterventionists, but attaching negative consequences to
youthful offenders is regarded as good policy only up to a point. Youth-
development proponents are suspicious of sacrificing the interests of a
young person in order to serve as a deterrent example to other youth if
the punished offender’s interests are substantially prejudiced. Punish-
ing a young offender in ways that significantly diminish later life
changes compromises the essential core of a youth-protection policy.
There may be circumstances in which drastic punishment is required,
but such punishments always violate important elements of youth-de-
velopment policy, and can be tolerated only rarely, in cases of proven
need. In this view, punishment begins to be suspicious when it com-
promises the long-term interests of the targeted young offender.
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Punishment and the Legal Construction 
of Adolescence

The account of diminished responsibility and immaturity presented
here is only one of a number of competing proposals for measuring
the liability of adolescent offenders. It is a characteristic of the 
current era that there are sharply different proposals for punish-
ment policies toward young offenders that explicitly or implicitly
make quite different assumptions about the moral responsibilities of 
adolescents.

One of the most discouraging features of this continuing debate
about punishing youth crime in the United States is the extent to
which it is isolated from consideration of other law-related policies
toward growing up. When the issue is transfer from juvenile to adult
court or the maximum punishment that juvenile courts with blended
jurisdiction should have the power to impose, there is rarely much
reference to the age boundaries used in other areas of law, or whether
the assumptions about adolescent development that particular crime
policies advance are consistent with the assumptions about ages of
maturity that are made in other regulatory domains. There is, in-
stead, an ad hoc quality to youth-crime policy discussions, as if the
way the juvenile and criminal courts treat young offenders is not re-
lated in important ways to other areas of law or to the legal concep-
tions of adolescent nonoffenders.

I wish to defend a contrary proposition, that one measure of the
merit of a punishment policy toward young offenders is the degree to
which the legal policy on this topic is consistent with the assump-
tions about adolescent competencies that can be found in other areas
of the law. Even if the crime policy preferences we express are in fact
made on an ad hoc basis, one important test of the quality of any
punishment policy is whether it says the same things about the na-
ture of growing up in the United States as the legal rules that govern
the advancement to adult status in other legal categories.

If consistency with other legal doctrines on age is the criterion, the
trend toward early and total penal responsibility is problematic. Fail-
ing to regard persons under the age of 18 as anything other than sig-
nificantly less mature than adults who meet the full adult standard
for punishment contradicts the laws regarding the age of majority in
every state in every area of nonpenal law. Yet, despite the fact that
every state in the United States has legislated some circumstances
where persons under 18 face the criminal courts without any explicit
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recognition that their young age merits a reduction of the punish-
ment, there is no mention in legislative debate of the fact that per-
sons treated as nonadult for all other purposes are presumably held
to adult standards upon criminal conviction. Why is this?

There are two circumstances in which the gap between criminal
liability standards and other legal standards might be other than
problematic, but neither saving circumstance is plausible in the
United States of the twenty-first century. In the first place, it could be
argued that serious criminal offenders are much more mature that
their noncriminal age peers. Of course, to take this seriously would
be to suggest that kids who commit serious crimes should also be
able to drink alcohol and purchase firearms at an earlier age than or-
dinary teens. The closest I have seen to this sort of tribute to the ma-
turity of the targets of social control was in an article entitled “In
Venezuela ‘Year of Rights,’ the Police Kill More Youths” (New York
Times, December 6, 1997), in which a Venezuelan official justified
his country’s jailing policy by alleging that “Latin American minors
are not like European minors. Mentally they are adults.” Are juvenile
armed robbers in the United States also to be considered a discrete
category of precocious mental adults?

The second proposition that could harmonize full punishment at
young ages with higher ages of privilege and majority is concluding
that immaturity on account of youth should not influence the level of
punishment deserved by any persons capable of committing crimes.
To the extent that immaturity deprives a person of penal capacity,
this theory of the irrelevancy of youth would give way to common
law requirements of minimal responsibility, as discussed in the first
section of this chapter. But once capacity is established, why not just
treat all other levels of immaturity the way the penal law treats bad
judgments by adults?

But why would any legal system wish to treat offenses that were
partly the result of immaturity as if the immaturity that cooccurs
with childhood and adolescence were wholly the young person’s
fault? One searches in vain for a principled argument to make imma-
turity a step function of tremendous importance in determining a ca-
pacity threshold for punishment but irrelevant thereafter. It may be
said that terrible crimes are committed by youths and there is a so-
cial necessity for punishment. Whether there is a social necessity for
the same level of punishment as for adults is usually not discussed
in this context. The implicit assumption is that only two polar alter-
natives, full penal responsibility or no responsibility, are the field of
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choice. Certainly the political slogan associated with unmitigated
penalties is something of a non sequitur: If you are old enough to do
the crime, you are old enough to do the time. (Read literally, this re-
frain would also remove any requirement of any capacity prior to
punishment.)

The lack of principle on this question is not limited to the realm of
politics. The United State Supreme Court has made important consti-
tutional law on the matter of diminished responsibility by reason of
youth in connection with capital punishment with a distressing lack
of substantive analysis. Thompson v. Oklahoma, and Stanford v.
Kentucky and now Roper v. Simmons are the leading cases on youths
and capital punishment, and the results in these cases are much 
easier to state than the principles on which they rest. No state may
execute a person for an offense committed under the age of 18, even
though the defendant might properly be found guilty of the highest
grade of murder at a younger age than 16. The states may, if they
choose, subject persons otherwise guilty of a capital crime to the
death penalty if the defendant was over 18 at the time of the offense
(Roper v. Simmons).

With respect to the death penalty, then, the prohibition against
cruel and unusual punishment in the Eight Amendment mandates
lesser maximum punishment for 17-year-old murderers than for
adults. But not for 18-year-old murderers. The age boundaries im-
posed in these two cases were, to some extent, attributed to public at-
titudes as expressed through state legislative standards of minimum
age (at the time of the crime) for execution. But there was no attempt
to relate the age boundary selected for the death penalty to the views
of maturity reflected in other legal rules. As a matter of minimum
constitutional standards, a youth can become eligible for what has
properly been called the “ultimate penalty in criminal law” three
years before he or she is old enough to purchase alcohol or hand-
guns. Some theory of penal proportionality must be at work here, for
why else would the Court prohibit imposition of a punishment on a
17-year-old defendant who is properly liable for first-degree murder?
But how this implicit theory of penal proportionality can be rational-
ized with the other age boundaries of growing up in American law is
a continuing mystery.

If immaturity on account of youth is relevant to penal desert, then
proposing a particular age or set of conditions as appropriate for full
punishment should be accompanied by the consideration of other
legal boundaries of maturity—a set of assumptions that should be

PENAL PROPORTIONALITY FOR THE YOUNG OFFENDER 67



tested against other legal principles that implicitly or explicitly make
assumptions about how and when adolescents reach adulthood.

The conception of adolescent punishment discussed in the sec-
ond section of this chapter is consistent by design with a theory first
advanced some years ago (see chapter 2) that sees adolescence as a
long period of semiautonomy in which adolescents learn their way
toward adult levels of responsibility gradually. This notion is also
consistent with relatively early ages of partial accountability—an
early age of capacity to be punished—but long periods of diminished
responsibility that incrementally approach adult standards in the
late teens. The major emphasis of this approach is not the capacity
threshold but the less-than-adult punishments that gradually ap-
proach adult levels during the late teen years. This system is consis-
tent with the extension of some privileges, such as driving and vot-
ing, prior to full adulthood, because these privileges are extended to
allow young persons to exercise their responsibility, a “learning by
doing” theory (Zimring 1982, 89–96). It is also consistent with stag-
gering ages of majority throughout adolescence rather than making
all transitions on a single magic birthday. This is not a view of grow-
ing up in American law that would make 16-year-olds eligible for
lethal injection as punishment for crime.

Conclusion

Once immaturity is relevant to the punishment that young offenders
deserve, there is an inverse relationship between the importance of
threshold determinations of capacity and the importance of dimin-
ished responsibility in keeping punishments proportional to the
blameworthiness of offenders. The younger the age at which a sys-
tem imposes some penal capacity on its children, the more sensitive
the system must be to reducing punishment because of diminished
responsibility. If the juvenile court is best viewed as an agency that
assigns punishment to delinquents, then the major emphasis in the
American system is on diminished responsibility. But no explicit
doctrine of diminished responsibility can be found in the statute
books and case reports of modern American law.

This analysis has argued for two doctrinal developments in the
penal law of youth crime. The first is a sliding scale of responsibility
based on both judgment and the practical experience of impulse
management and peer control. The second is for establishing as 

68 A RATIONALE FOR AMERICAN JUVENILE JUSTICE



a requirement—for any theory governing punishment for young 
offenders—an attempt to harmonize assumptions about the nature of
adolescent development and responsibility with other legal regula-
tions of the transition to adulthood. The rules of penal responsibility
for the young should not be permitted to remain an isolated anomaly
in the legal landscape.
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Part III

THE ADOLESCENT OFFENDER

This part addresses one further set of facts that should influence policy toward

young offenders: the realities of adolescent crime. Chapter 6 shows how peers

have a pervasive influence on youth crime much greater than on adult offend-

ers, no matter what crime is analyzed. This dominance of group crime demon-

strates the necessity of studying group influence when examining the factors

that influence rates of youth offending.

Chapter 7 shows how crime rates rise sharply and then fall back during ado-

lescence, but distinguishes two contrasting patterns of juvenile crime. For of-

fenses such as arson and most property crimes, the peak rates that occur during

the teen years are much higher than the rates for young adults. The chapter

calls this “phase-specific” criminality and suggests that its attractions seem spe-

cially concentrated in the adolescent experience. But offenses of violence have

peak rates during late adolescence that are not much higher than the rates

found during young adulthood. For such crimes, the increased rates during the

teen years seem more likely to be a predictable part of learning adult roles and

behavior.

Chapter 8 illustrates how ideological assumptions about disadvantaged chil-

dren and their risks for later crime produced catastrophic miscalculations about

future trends in youth crime over the period after 1994. Just when rates of juve-

nile homicide were supposed to double during the late 1990s, they instead fell

by two-thirds. This cautionary tale should be remembered for decades as an an-

tidote to the assured pronouncements of talking heads about “juvenile super-

predators” and “the coming storm of juvenile violence.”

All three of the studies reported in this part illustrate the close connection be-

tween the factual circumstances of youth crime and public policy debates. 
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S I X

Kids, Groups, and Crime
Some Implications of a Well-Known Secret

Social and policy sciences, reflecting human nature, are
rich in contradiction and are occasionally perverse. It is

sometimes possible both to know something important and to ignore
that knowledge. To do this is to generate the phenomenon of the
well-known secret, an obvious fact we ignore. When Edgar Allen Poe
suggested that the best location to hide something is the most obvi-
ous place, he was teaching applied law and social science.

This chapter is about youth crime and sentencing policy. The
“well-known secret” is this: adolescents commit crimes, as they live
their lives, in groups. While the empirical evidence for this hypothe-
sis is at least 70 years old, the consequences of this simple and im-
portant finding are frequently ignored when we measure crime, pass
laws, and postulate theories of criminal activity. The problems asso-
ciated with ignoring the obvious have grown more serious in recent
years, as the study of criminal behavior has shifted from its socio-
logical origins into a wide spectrum of social, behavioral, economic,
and policy science disciplinary subspecialties. We have failed to ask
the right questions and have risked answering the questions we ask
in the wrong way because we have not appreciated what we already
know.

The sentiments expressed in this chapter are strong: the burden of
proof is mine. I shall attempt to meet that burden in two stages. In
the first section, I discuss some evidence on adolescent crime as
group behavior that emerged from the pioneering studies of the
Chicago School in the 1920s, and I supplement this rich information
with more recent crime-specific estimates of group criminality. In the
second section, I catalogue some of the things we do not know as a
consequence of ignoring the obvious.

Ignoring the well-known fact of group involvement causes us to
overestimate the amount of crime kids commit, to generate inaccu-
rate models of deterrence and incapacitation, and to overlook the



special character of adolescent motives and vulnerabilities in group
settings.

Kids, Groups, and Crime: Then and Now

Clifford Shaw and Henry McKay wrote a major study for the first Na-
tional Commission on Crime. The year was 1931. The title was Male
Juvenile Delinquency as Group Behavior.1 The essay was based on an
analysis of all boys who appeared in the Cook County, Illinois, juve-
nile court charged with delinquency during 1928. The analysis justi-
fied the title of their essay, as shown in figure 6.1 (their original fig.
9). Eight out of ten boys accused of delinquency were alleged to have
committed their offenses in the company of one or more compan-
ions. Shaw and McKay extended this analysis by specifying the
number of participants alleged, in the 1928 petition sample shown in
figure 6.2 (their original fig. 10).

While these findings were dramatic, they were not surprising. A
1923 study of theft offenders in the same court had found that nine
out of ten males charged with theft were believed to have committed
their offenses in groups.2

More recent data on the relationship between groups and adoles-
cent criminality are needed for two reasons. First, 1928 was quite a
while ago. Second, the petty thieves depicted by Shaw and McKay
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Figure 6.1. Percentage of lone and group offenders among offenders
brought to the juvenile court. Source: C. Shaw and H. McKay, “Male Ju-
venile Delinquency as Group Behavior,” in Report on the Causes of
Crime, [II Wickersham Comm’n Rep., no. 13 (1931)], 191–199, reprinted
as chapter 17 in The Social Fabric of the Metropolis, edited by J. Short
(Chicago: University of Chicago Press, 1971).



hardly fit the contemporary image of serious delinquency in the
American city. The authors of one textbook on criminology observe
how “quaint” the Shaw and McKay “delinquents seem to us today, in
their knickerbockers and cloth caps and pre-Atomic innocence.”3

Furthermore, while group activity is associated with most juvenile
delinquency, there is a tendency to revert to individualistic models
when discussing serious crime.

Modern evidence is available on the predominance of groups as a
distinctive aspect of adolescent criminality, including the serious of-
fenses that are the focus of recent concern about youth crime policy.
Table 6.1 shows data collected from a sample of robbery victims in
the National Crime Panel in 1973.

For present purposes, the National Crime Panel data are deficient
in two aspects. Since the method of the survey was to ask victims to
guess the ages of offenders, it was necessary to use crude age cate-
gories. Robberies committed by offenders “under 21” are hardly ho-
mogeneous events. The second shortcoming of the National Crime
Panel data is that when victims are asked to guess ages, a substantial
number of incorrect guesses may produce a random error factor that
would mute any difference in pattern between younger and older of-
fenders because of improper classification.
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Figure 6.2. Percentage distribution of offenders brought to the court by
number of participants. Source: C. Shaw and H. McKay, “Male Juvenile
Delinquency as Group Behavior,” in Report on the Causes of Crime [II
Wickersham Comm’n Rep., no. 13 (1931)], 191–199, reprinted as chapter
17 in The Social Fabric of the Metropolis, edited by J. Short (Chicago:
University of Chicago Press, 1971).



Despite its drawbacks, the National Crime Panel data show that
the relationship between the offender’s age and group robbery is
striking. Slightly more than a third of the robberies committed by of-
fenders under 21 are committed by a single assailant, compared with
61 percent of those robberies where the victim believes the offender
was over 21. At the other end of the distribution, younger offenders
commit five times as many victimizations in groups of four or more
than do older offenders.

More precise data on youth criminality are available from the re-
cent Vera Institute of Justice analysis of the delinquency jurisdiction
of New York’s family court. Figure 6.3 is an analysis of a sample of
cases leading to court referral of offenders under age 16 and thus 
eligible for family court processing in New York City. This figure 
is comparable to the information presented in the first Shaw and
McKay analysis. The Vera sample counts each alleged delinquent as
a separate case. Thus, if two juveniles are referred for one robbery,
this will result in two cases of group robbery, while a single 15-year-
old arrested for robbery counts as only one case. For this reason, the
New York data overstate the number of offenses that are the product
of group participation, but the method allows direct comparison
with the Shaw and McKay figures, which were compiled using the
same approach.4 With the exception of assault and rape (n = 8), the
bar charts bear what can only be called a striking resemblance to
each other and to the theft estimates that emerged from the Chicago
area studies half a century earlier.
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Table 6.1. Robbery Incidents by Number of Offenders and Age Groups.

Number of Under 21 21 and over
offenders (percent) (percent)

1 36% 61%
2 29 25
3 16 10
4 or more 19 4
Total 100% 100%

Note: Cases in which offenders were identified as mixed age groups
have been deleted.

Source: National Crime Panel Data, provided by Wesley Skogan, 
Department of Political Science, Northwestern University.



The predominance of group crime in this sample of young adoles-
cent offenders (under 16) is similar to the earlier studies of juvenile
theft, but occurs across a wide variety of offenses. For these age
groups, the youthfulness of the offender appears to predict group
participation more effectively than the nature of the offense.

The New York data were not coded in a way that could replicate
the precomputer precision of Shaw and McKay’s distribution of theft
offenses by number of offenders.5 However, a sample of armed 
robbery arrests referred to juvenile court in Los Angeles collected by
the Rand Corporation does permit this further detail, as shown in 
figure 6.4.

In the Rand study, only 18 of 103 robberies involved lone offend-
ers, yet over half the juvenile robbers were 16 or 17 years old. So the
Los Angeles findings show that the impact of multiple offender
adolescent crime and multiple arrests on aggregate statistics will be
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Figure 6.3. Multiple offender cases as a percent of total juveniles charged,
by crime, New York City. Source: Vera Institute of Justice, Family Court
Disposition Study (1981) (unpublished draft).



very large in serious offenses, and even when juvenile populations
include older offenders. To quote Shaw and McKay, male delin-
quency is still predominantly “group behavior.”

So What?

This essay is intended neither as a comprehensive survey of the evi-
dence on group criminality during adolescence nor as an assessment
of the importance of this data to criminological theories about delin-
quent behavior. Empirical studies documenting adolescent crime
abound.6 The criminological literature discussing the implications 
of “dyadic,” “triadic,” and “other group” conformations is extensive.
Whatever else may be said of modern criminology, the role of “male
juvenile delinquency as group behavior” is acknowledged as funda-
mental, and the extent to which different types of criminality exhibit
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Figure 6.4. Percent distribution of armed robbery offenses involving juve-
nile suspects by number of offenders, Los Angeles. Source: Peter W.
Greenwood, Juvenile Records Study (Santa Monica, CA: Rand Corpora-
tion, 1979).



similar characteristics is well known, although the New York and
Los Angeles data presented earlier provide us with larger numbers of
serious offenses than many modern delinquency studies.7

This well-known pattern has important implications for con-
temporary research dealing with crime statistics, general deterrence,
incapacitation, the construction of models of criminal behavior, the
study of criminal careers, and efforts to reform sentencing practices
in juvenile and criminal courts. These relatively recent research sub-
specialties are the intellectual next-door neighbors to traditional
studies of crime and delinquency. Lately, however, the neighbors
have not been speaking to each other, and the impact of group pre-
dominance is not taken into account.

Estimating the Proportion and Volume 
of Serious Youth Crime

No one doubts that young offenders account for a disproportionate
share of most serious crimes. But the question is, how large a share?
This cannot be answered with current data. The evidence for this as-
sertion goes beyond fashionable doubts about a “dark figure” of
crime or of offenders. The current state of the art for estimating the
youth share of serious crime is: (1) to establish the percentage of per-
sons under 18 or 21 arrested for a particular offense, and (2) to as-
sume, explicitly or implicitly, that the percentage distribution of ar-
rests accurately reflects the percentage distribution of crimes.

In the process of passing the Juvenile Justice and Delinquency
Prevention Act of 1974,8 the very first thing that the United States
Congress found was that juveniles account for almost half the arrests
for serious crimes in the United States today.9 Does that mean they
commit half the crimes? One problem with inferring that juveniles
account for half of all serious crime from these statistics is that the
crude heterogeneous categories used in crime and arrest reporting
lump serious and relatively minor offenses under single rubrics,
such as robbery or assault.10 A second problem is that younger of-
fenders who are arrested in groups for a single crime are counted
two, three, or even four times far more commonly than are older of-
fenders. The compound effect of treating minor and major offenses
with equal statistical dignity in multiple offender counts is illus-
trated by figure 6.5, adapted from the previously discussed National
Crime Panel data based on robbery victim reports.

Offenders under 21 comprise slightly over 60 percent of all the
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sample’s “robbers,” and just over half of all “robberies,” but less than
a third of robberies committed with firearms. Figure 6.5 is only the
beginning. The estimates contained there use the twenty-first birth-
day as a cut-line, while juvenile court jurisdiction typically ends on
or before the offender’s eighteenth birthday. The statistics used to
compile the congressional findings of fact are FBI estimates of arrests
for under age 18.11 Since the rate of robbery events per arrest in-
creases with age and the proportion of robberies committed with fire-
arms also increases as a function of age, the proportion of firearm
robbery events attributable to “juveniles” could plausibly range as
low as 10 percent.

In dealing with currently available statistics, using hedge phrases
like “could plausibly range” is well advised. We simply do not know
the youth share of particular forms of criminal activity, and we can-
not use arrest statistics to derive estimates with acceptable margins
of error.

Measuring Arrest and Punishment Risks in the Study
of General Deterrence

The past 30 years witnessed a resurgence of interest in the general
deterrent effect of the threat of criminal sanctions, and a variety of ef-
forts to study deterrence by comparing crime rates and punishment
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Figure 6.5. Percentage of robbers, robberies, and gun robberies by age
(mixed group cases [n = 106] deleted). Source: National Crime Panel.
Survey Report. U.S. Department of Justice; Bureau of Justice Statistics.
(Washington, D.C.: Government Printing Office, 1974.



levels over time or between jurisdictions.12 Attempts to use existing
aggregate data on offenses, arrests, and punishments are confounded
by the overlapping jurisdictions of juvenile and criminal courts, and
it is unlikely that researchers can use arrest statistics to “uncon-
found” matters.

The problem can be illustrated by examining common methods of
estimating the risks of punishment and apprehension that are used to
measure the credibility of threats in deterrence studies. The “risk of
punishment” reported in figure 6.6 is often used and is fundamen-
tally flawed.13 By expressing adult prison admissions as a proportion
of total reported offenses, “risk of punishment” measures no one’s
actual risk of punishment and will systematically be reduced as the
proportion of juvenile offenses to total offenses increases. If juveniles
are responsible for a large number of marginally serious offenses that
either may or may not end up classified as a particular index offense,
variations in police reporting and classification practices, as well 
as variations in the ratio of juvenile to adult offenses, will produce
negative correlations between crime rates and the risk of punishment
that have nothing to do with general deterrence.14 Measuring the risk
of apprehension by comparing total gross arrests to total gross of-
fenses in any particular crime category generates similar problems.
The measure is of two separate risks of arrest that cannot be segre-
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Figure 6.6. Conventional methods of estimating risk in deterrence 
research.



gated and a pool of offenses that represents an unknown admixture
of juvenile and adult offenses with varying degrees of severity. Un-
less the mixture of adult and juvenile crimes and risks does not vary
over time or from city to city, the result of this mixing will confound
attempts to measure deterrent effects.

Under such circumstances, variations in the age distribution of
crime or in police policy can successfully masquerade as variations
in sentencing policy until we can separately estimate juvenile and
adult offense rates. But the lesson of figure 6.5 is that using the age
distribution of arrests to attempt this segregation will not succeed.
For this reason, it seems unlikely that comparative studies using ag-
gregate data can measure true risks.15

Measuring the Incapacitation Impact of Incarceration

The logic of incapacitation is straightforward: lock up people who
would otherwise commit crimes, and the general community will
experience a lower crime rate.16 But selecting the appropriate candi-
dates for incapacitation and estimating the number of crimes saved
proves to be a tricky business. Efforts to estimate “crimes saved” have
proceeded from individualistic models of criminal behavior to what
may be inaccurate conclusions. Those studies that found high offense
rates in early adolescent target populations have failed to account for
the problem of group involvement.17 Simply put, if one of three of-
fenders is taken out of circulation for one year, we have no current
basis for estimating whether, or to what extent, the crime rate is af-
fected. If all three offenders are incapacitated, it is possible to estimate
“crime saved” as a joint function of the crimes these offenders would
have committed alone and with each other, but not in other groups.
Using current methods of incapacitative accounting, however, assign-
ing each member of each group every crime he or she would have
committed together or in other groups creates a form of double and
triple counting that overestimates “crime saved” in the group-prone
adolescent years. The published studies that purport to measure inca-
pacitation effects have not made serious efforts to correct for this bias.
They are not merely wrong for this reason; they are very much wrong.

Modeling Patterns of Criminal Behavior

Frequently, attempts to impose simplifying models to explain varia-
tions in particular offenses cannot succeed because of the diversity
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of behaviors subsumed in a single crime category. Robbery is a case
in point, and an illustrative example concerns the determinants of
whether firearms are used in robbery events. Working from a sample
of robberies in Boston, John Conklin concluded that “robbing with
accomplices reduces the need to carry a weapon for self-protection,
since the group itself acts as a functional equivalent of a weapon.”18

His data evidently did not control for age when relating weapon use
to the number of offenders involved. Analyzing National Crime
Panel data, Philip J. Cook found the opposite to be true: 

Guns are less likely to be used by single offenders than by mul-
tiple offenders and . . . this pattern holds for subgroups of of-
fenders . . . as well as for the entire sample . . . ! While it is
plausible that a team of offenders has less “need of a gun” than
a single offender for a certain type of victim, the data suggest
that teams of offenders tend to choose stronger victims.19

It may not be necessary to referee this particular dispute, because
both Conklin and Cook are correctly describing the behavior of dif-
ferent subsets of robbery offenders—Conklin’s analysis applies with
force to unpremeditated robberies by young offenders. These pat-
terns cannot be detected, however, by cross-tabulating weapon use
and number of offenders for the total sample of robberies, as shown
in figure 6.7.

It turns out, however, that this flat pattern is misleading. Looking
at these data without controlling for age is precisely the wrong way
to examine the National Crime Panel data, because of the greater
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Figure 6.7. Percentage gun use in robberies by number of offenders.
Source: National Crime Panel. Survey Report, U.S. Department of Jus-
tice, Bureau of Justice Statistics (Washington, D.C.: Government Printing
Office, 1974); see also Cook, note 19 in this chapter.



likelihood that younger offenders (1) will rob in groups and (2) will
use guns less often whether or not they rob in groups.20 Table 6.2 dis-
plays the results of separate analysis patterns of guns use and num-
ber of offenders by age. For reported victimizations where all of the
offenders were thought to be over 21, there is a modest increase in
gun use as the size of the group increases. For offenders under 21,
their youth is a much more powerful predictor of gun use than the
number of robberies. Consistently, gun use is about a third of adult
levels across all categories of offender group size. Thus, it may be
true that young offenders find “courage in numbers” when a preex-
isting group spontaneously decides to commit a robbery. This is con-
sistent with the low rate of gun use and the low rate of single-
offender robberies among younger offenders. Older offenders engage
in more planning and exhibit different target selection and accom-
plice selection patterns. For planned offenses, the target of the rob-
bery has a substantial impact on the size of the group and the wea-
pon used. In spontaneous robberies, the group and armaments have
been determined before the target is selected, but failure to control
for age of offender completely obscures these patterns.

Comprehending Criminal “Careers”

Almost all American adolescent males commit crimes at some point
in the transition to adulthood. Many of these offenses are trivial;
most of the time, adolescent criminality does not represent the begin-
ning of a pattern of habitual criminality that will extend through
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Table 6.2. Percentage Gun Use in Robbery by Age of Offender and Number of
Offenders.

Number of
offenders Under 21 Over 21

1 8 24
2 13 33
3 13 36
4 of or more 12 40

Note: For total robbery event numbers, see table 6.1.

Source: National Crime Panel Data for 26 cities, analyzed by Philip
J. Cook; see Cook, op. cit. note 19.



adulthood. It is, however, also true that the majority of those who
persist in patterns of predatory crime through early adulthood have
started young.21

In recent years, the study of criminal careers has been the subject
of renewed interest and changing focus. For decades, criminologists
have been interested in factors associated with desisting from or con-
tinuing to commit criminal offenses.22 Recently, such studies have
been undertaken with ambitions to contribute to policy: finding char-
acteristics that predict continued criminality is now seen as a path to
sentencing policy, particularly sentencing policies that emphasize
the incapacitative effects of incarcerative sanctions.23 Similarly, if
social scientists can find characteristics of adolescent offending that
are associated with a lack of recidivism, this information can be used
to allocate scarce penal resources more efficiently and avoid unnec-
essary social control.

All of this, of course, depends upon the development of accurate
discriminant indicators of future behavior. The Wolfgang, Figlio, and
Sellin (1972) cohort study of Philadelphia boys who turned 18 dur-
ing 1963 has provided some promising preliminary cues but stopped
far short of predicting adult criminal careers.24 The follow-up study
of that Philadelphia sample provides some further information.25

More recent retrospective study of individuals imprisoned as adults
provides a list of characteristics associated with persisting crimin-
ality in the adult years but cannot, by the nature of the sample, pro-
vide data on what factors are associated with nonpersistence of 
criminal activity.26

The distinctive group character of adolescent criminality may pro-
vide a perspective that can increase the capacity of research to
empirically test the degree to which prior behavior predicts future
offenses. At some point in adolescence or early adult development,
most of those who have committed offenses in groups either cease to
be offenders or continue to violate the law, but for different reasons
and in different configurations. Either of these paths is a significant
change from prior behavior. The transition from group criminality to
noncriminal individual behavior is obviously worthy of sustained
study. The equally important transition from adolescent to adult pat-
terns of criminal behavior should also be a particularly important pe-
riod in the analysis of criminal careers.

At the outset, it is important to identify when transitions from
juvenile to adult criminality and from adolescent criminality to de-
sistance occur. This is not to suggest that the search is for a particu-
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lar day when crime is abandoned or when patterns of criminality
change; rather, both transitions should be expected to be processes
that occur over substantial periods of time, and occur at different
stages in the life history of different individuals. But identification
and study of these transitional periods, in individual cases and co-
horts, could enhance our understanding of criminality as a develop-
mental event and sharpen the empirical focus of the questions to be
asked in predicting future criminality.

One critical contribution of this focus would be to discriminate be-
tween predictive attributes or events that occur early in an adolescent
career and those predictive events that occur more proximately to the
transition out of crime or into different patterns of crime. A complete
accounting scheme should separately consider the following.

1. Characteristics of the individual, such as age, location, and
family structure, that antedate or accompany the early ado-
lescent years

2. Aspects of the individual’s involvement in early adolescent
crime, including the kind of crime, age at first arrest, the
type of group participating in crime, and the nature of 
the individual’s role—dominant or passive—in adolescent
group activities

3. Events or influences that occur later in adolescence that pre-
dict the nature of the change in the individual behavior

Aggregate statistics on the distribution of arrests suggest that the
transition out of criminality is not a random event spread over 
the late teens and through the midtwenties, but rather clusters in late
adolescence. However, my previous remarks suggest that aggregate
arrest statistics are an insufficient foundation for studying this phe-
nomenon. Those years in which gross arrest rates decline are also 
periods when arrest statistics underestimate the extent of criminal
participation when arrest rates of older age groups are compared to
those of younger groups.27

When looking for the transition to “adult-style” individual or
planned group crime, there is no reason to select a priori any single
1- or 2-year period when we expect such a transition to occur. Case
history studies and cohort samples can collect data on the nature of
each individual offense coming to the attention of the police, and
other supplemental methods, such as self-report studies, can be used
to determine the period of transition, its duration, and its significant
concomitants.28
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Determining Appropriate Sanctions for Youth Crime

Statistics on the sanctions administered to young offenders in juve-
nile or family courts strike many observers as a classic instance of so-
cial noncontrol. The most impressive numbers come from New York
City, a criminogenically congested urban area where only offenders
under 16 are referred to the family court. One study of nearly 4,000
juvenile robbery arrests found that more than half of these charges
were dismissed without formal referral to the family court, and over
three-quarters of all charges are eventually dismissed.29 Barbara
Boland and James Q. Wilson cite the end result of this study with
evident disapproval: “In short, only 3 percent of the juveniles ar-
rested for robbery and only 7 percent of the juveniles actually tried
in Family Court received any form of custodial care, whether with a
relative, in a Juvenile Home or training school, or in an adult
prison.”30 In Los Angeles, another study estimated the chances of a
formal determination of delinquency at 17 for every 100 arrests.31

This kind of statistical portrait lends itself nicely to fears of an army
of young, violent offenders roaming the streets unchecked. The ob-
server may also be tempted to conclude that the philosophy and
youth welfare policies of the juvenile court are the explanation for
such epidemic leniency.

Serious study of the relationship between age, crime, and punish-
ment has only recently been undertaken. But the early returns sug-
gest that the forces that produce such apparently alarming examples
of “case mortality” are at once more complicated and less dependent
on juvenile court philosophy than many had supposed.32

The animating philosophy of child protection in the juvenile
court undoubtedly reduces the number of arrests that result in formal
adjudications of delinquency and postadjudication commitment in
secure facilities. However, a number of juvenile court policies not
clearly related to leniency toward the young also contribute to high
rates of informal disposition. In marginal cases, police might arrest
juvenile offenders expecting the case to be “adjusted” at intake but
relying on the arrest as a sanction and an opportunity for compiling a
dossier.33 The juvenile court’s well-documented use of detention
after arrest as a substitute for formal adjudication represents a trou-
blesome social control device that is not visible when only the post-
trial sanctions are examined. This is important because nationwide
detention is about seven times as frequent as postadjudication com-
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mitment to secure facilities.34 It is difficult to view detention prac-
tices as part of a sentimental general theory of youth protection. 

Aggregate statistics on juvenile arrests reflect more than the
distinctive policies and style of the contemporary juvenile court. The
offenders processed in juvenile justice systems are different from
other criminal defendants—they are younger, and their youth is an
important influence on sentencing policy in criminal as well as juve-
nile courts.35 Furthermore, and of central importance for this discus-
sion, the offenses committed in early and middle adolescence also
differ qualitatively from the criminal activity that is characteristic of
older offender populations. The propensity of adolescent robbers to
commit less serious forms of the offense than their elders must be
taken into account in providing an explanation for the New York and
Los Angeles statistics discussed earlier.36 It is far from clear what the
most just or efficient social response should be to adolescent garage
burglaries, fistfights, and schoolyard extortions.

The pervasive problem of the adolescent accessory aggravates the
difficulty of determining appropriate sanctions for youth crime. One
useful example occurs early in the cohort study volume, when its au-
thors are discussing the proper assessment of “seriousness scores”:

Let us suppose that three boys have committed a burglary. They
range in age from 12 to 16 years. The oldest is the instigator and
leader who actively committed the offense with one of the oth-
ers: the youngest is an unwilling partner who was ignorant of
the plan but was present because he happened to be with the
others at the start of what began as an idle saunter through the
streets of the neighborhood. Suppose the event is given a score
of 4. Does this score, when applied to each participant, accu-
rately measure the involvement of each? Should the oldest boy
and his active partner be assessed this score, but the youngest
given a lower one?37

In any system of justice that considers the magnitude of the harm
done and the degree of the individual offender’s involvement, the at-
tempt to determine an appropriate sanction will confront the same
difficulties as the researcher attempting to determine an appropriate
score. In discussing this case, Wolfgang and his colleagues say that
all three offenders are equally guilty “from a legal point of view.”38

This statement is correct but potentially misleading. Assuming that a
trier of fact determines that the youngest was a reluctant but volun-
tary partner who aided and abetted the offense, all three adolescents
can be found delinquent in a juvenile court.39 This kind of group
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crime would also generate criminal liability for the appropriate de-
gree of burglary in a criminal court through the magic of the doctrine
of accessorial liability.40 But prosecutorial discretion in selecting
cases for prosecution, determining charges, and pressing for punish-
ment, combined with judicial discretion in determining sentences in
both juvenile and criminal court, creates ample opportunity for dif-
ferences in punishment policy that are not reflected in the formal
substantive law of either crime or delinquency.

When sentencing policy is dispensed by a series of low-visibility
discretions, a system can have a policy toward accomplice problems
in adolescence without announcing it and, not infrequently, without
knowing it. In the Rand study of the Los Angeles juvenile court, lone
offenders arrested for armed robbery experienced a 3-in-10 chance of
commitment to the state’s youth authority, while only 13 percent of
those who acted in groups received this most serious disposition
available to the court. It seems plausible to suppose that much of this
difference can be attributed to prosecutorial and judicial leniency to-
ward individuals at the periphery of spontaneous adolescent crimes.
But the discretionary decisions characteristic of juvenile justice hide
rather than announce the real reasons they are made.

This chapter’s ambitions fall short of resolving the complicated set
of problems generated by the juvenile accomplice; instead, it is suffi-
cient for this discussion to note the novelty and importance of these
issues in the study of dispositional policy toward youth crime and
realistic efforts to reform the law. To study dispositional patterns in
juvenile court without paying careful attention to policies toward
group offenses seems foolhardy. To assign to each of the three youths
arrested in the hypothetical burglary discussed earlier the same seri-
ousness score, and to use that score to predict the level of sanctions,
will create the impression that serious crimes go unpunished if any
of the group is excused because his participation was relatively
minor.41 This kind of research procedure will also continue our igno-
rance about how participants in group crime are sanctioned.

Attempts to reform sentencing practices in the juvenile court, es-
pecially efforts to lead sanctioning models away from the jurispru-
dence of treatment and toward concepts of making the punishment
fit the crime, will find the myriad problems of sanctioning the ado-
lescent accomplice very close to the top of any sensible priority list
for deliberation. These issues are important because they confront
whatever set of institutions will process young offenders in a ma-
jority of all cases. The issues are novel because the nature of group
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criminality in adolescence bears scant resemblance to the classic
image of the criminal conspiracy or the conceptual foundations of
the common law of accessorial liability. The intelligent law reformer
thus must take a short course in criminology as a preliminary to set-
ting his or her agenda. My own review of recent literature and debate
suggests that this sequence of events is infrequent.42

Conclusion

The problems we generate by failing to remember the pervasive im-
portance of group participation in youth crime can be grouped under
two headings. There are, first, the technical mistakes we will pro-
duce when we use arrest prevalence as an estimate of what share of
crime young persons commit, or when we forget about group crime
when measuring crime risks or estimating incapacitation effects.
These are serious mistakes, of course, but not fundamental mistakes.

The deeper substantive problem with ignoring group involvement
and all its implications when discussing either the sociology or the
policy analysis of youth crime is that this displays an ignorance of an
essential feature of juvenile offenders and offenses. The group con-
text of most juvenile offending is not simply one characteristic of
youth crime, it is an essential feature of the juvenile offender, and a
major distinction between juvenile and adult offending. To ignore
the group context of youth crime is to display ignorance of a central
characteristic of the phenomenon under study. No serious student of
juvenile behavior can ever afford to forget the well-known secret of
group criminality during youth.
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S E V E N

Two Patterns of Age Progression 
in Adolescent Crime
Franklin E. Zimring and Jeffrey Fagan

This chapter shows that the widely acknowledged fact that
rates of crime peak in the late teen years should not be re-

garded as a single pattern of increase in the middle teen years fol-
lowed by a peak rate and a sharp drop during the early twenties. In-
stead, we show two patterns. For one set of crimes—including arson
and most property crimes—rates of arrest increase sharply to a rate
much higher than that observed among adults and drop sharply after
age 18 or 19. These crimes with a high peak rate in adolescence we
will call “phase-specific criminality”—arrests are concentrated in the
teen years, as if committing such crimes were a rite of passage, and
rates of “phase-specific” crimes are much lower in young adulthood.

A second group of crimes—including most offenses of violence—
have relatively low peak rates in the late teen years. Instead of arrest
rates that are two and three times those found in young adults, these
“low-peak” patterns show teen rates only 30–50 percent higher than
for young adulthood. For these crimes, the increases during early and
middle teen years are not a phase that ends when offenders come of
age, but rather an increasing rate of crime that seems more closely
linked to rates of crime among young adults. We predict that the rates
of such crime found among adolescents will be powerfully influenced
by rates among adults. If teens grow up in an atmosphere of high adult
homicide, then teen homicide rates will be higher. Teens coming of
age in lower homicide environments will show lower teen homicide
rates. We call this pattern “general rate dependence.”

The first section of this analysis shows support for two discrete
patterns of age effect using FBI arrest data—an adolescent “high-
peak” effect for property crimes, where the behavior of teens is
sharply different from that of young adults, and a “low-peak” pattern
for crimes of violence, where most of the teen increases in arrest rate
are close to arrest levels that also characterize the early and middle
twenties. We theorize that the general rate dependence found for



homicide should extend to other crimes of violence but not neces-
sarily to offenses with very high concentrations in adolescent age
groups. The second section shows the relative distribution of homi-
cide arrests by age in four countries with very different general homi-
cide rates. Some potential differences between high-peak and low-
peak patterns are discussed in a concluding section. 

Two Ways of Looking at Age Data

Table 7.1 reports arrest rate peaks and their relation to arrest rates for
seven index crimes from the Uniform Crime Reports for 1997. The
lefthand column reports the age group with the highest arrest rate for
each offense. For 2000, the peak age of arrest for violent crime was
spread between 18 and 21, while the peak ages for the three nonvio-
lent property crimes were 16, 17, and 18. Arson arrests, in sharp con-
trast, had a higher arrest rate at ages 13–14 than at any other age.
Comparison with earlier years show that peak arrest rates are now
experienced at later ages than even in the mid-1990s, but the peak
ages of arrest for all the major crimes remain young, leading some ob-
servers to hypothesize a unitary “age-crime” relationship (see
Hirschi and Gottfredson 1983, 557–559).

The data in the righthand column put the reader on notice, how-
ever, that more than two years of peak age separate most violence of-
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Table 7.1. Peak Age of Arrest and Ratio of Peak Rate to Rate at Age 20 = 100,
United States, 2000.

Peak age Ratio to age 20 = 100

Homicide 19 129
Aggravated assault 21 101
Rape 20 100
Robbery 18 137

Burglary 18 153
Motor vehicle theft 16 166
Larceny 17 164
Arson 13–14 286

Source: U.S. Federal Bureau of Investigation, Uniform Crime Reports
(Washington, D.C.: Government Printing Office, 2000).



fenses from property offense age patterns during the adolescent
years. Rates of homicide, rape, and assault arrest at peak age are
within 30 percent of the arrest rates found at age 20 in 2000, while
arson, car theft, larceny, and burglary arrest rates are sharply higher
than the age 20 rate. This bimodal clustering suggests that the skew-
ness of different offenses in the teen years is significantly different
from a single “age-crime” relationship.

Figure 7.1 compares the curve for arrest rates for homicide and
motor vehicle theft for 1997, as displayed in what we call a relative
age distribution curve. For each offense, the arrest rate at each age is
expressed as a number based on 100 times the rate divided by the ar-
rest rate at age 20 for the same difference. This strategy permits pre-
cise comparisons of age patterns for different offenses with different
base rates, as well as comparisons of age patterns in different settings
where base rates of a particular crime are quite different. The advan-
tage of the curve is that only variations over the course of age are
visible in the slope of the curve.

Figure 7.1 shows that much more than a 2-year gap in peak age of
arrest separates the age pattern for homicide and for motor vehicle
theft. The rate of arrests for each crime is trivial prior to age 13. Auto
theft arrests shoot up in the early teen years, with a very high peak

TWO PATTERNS OF AGE PROGRESSION IN ADOLESCENT CRIME 93

Figure 7.1. Homicide and motor vehicle theft arrests per 100,000, United
States, 1997. Sources: U.S. Federal Bureau of Investigation, Uniform
Crime Reports, 1997, table 38; U.S. Bureau of the Census, Statistical Ab-
stract of the United States, 1998.



rate at age 16 and a very sharp drop thereafter. By age 23, the volume
of arrests for auto theft is less than one-third the rate generated for
age 15. This is a typical “high-peak” pattern. Homicide arrests grow
more slowly over the years of the midteens, reach their high rate at
age 18, and then drop off slowly from that high rate through the early
twenties.

The peak rate for homicide is much lower relative to the arrest
rates at older ages. Further, rates in the midteens are a smaller pro-
portion of rates in the twenties. While the ratio of homicide arrests at
age 15 to those at age 23 is 0.4, the ratio of auto theft arrests at 15 to
rates at 23 is 3.67. The relative prevalence of auto theft arrest in the
younger age category is nine times that of homicide (1/.4 x 3.67 =
9.17).

We think this shows rather clearly that the two offenses have sig-
nificantly different age patterns. Not only is the peak rate of auto
theft well within the adolescent years but also the arrest rates at ages
15 and 16 are much higher than rates noted in early adulthood. This
“high-peak” rate relative to early adult pattern is a characteristic of
what we will call a phase-specific pattern, where the levels of a
crime during adolescence are much higher than later in the life cycle.
We will argue later that the conditions of adolescence probably have
a controlling influence on rates and patterns of offenses, with dis-
tinctively high rates during the teen years.

For homicide, by contrast, the peak rate at 19 and 20 is not much
higher than rates noted in the early twenties. The elevation in arrest
rates during the period from 12 to 18 never climbs much higher than
the rates found in the early twenties. The motives and character of
adolescent violence may differ from those of adult violence, but the
rate of violence in the late teen years is not greatly different. The in-
crease in arrest rates found in the teen years can best be compre-
hended as transitional to adult patterns rather than phase specific.

Figure 7.2 uses the ratio of age 15 arrests to age 23 arrests as a
shorthand measure of the youth concentration of the eight “index”
offenses in 1997. Seven of the eight index offenses are distributed in
a clearly bimodal fashion. The three offenses of violence, other than
robbery, are distinctly “low-peak” offenses, where the arrest rate at
15 is less than at age 24. These look like textbook cases of a growth in
arrest rates during adolescence that peaks in the late teens at rates
close to those of young adults. The three “pure” property crimes and
arson are all offenses where the age 15 rate of arrest is more than 2.8
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times the arrest level at age 24. These look like phase-specific crimes
for most of those who are arrested in 13 years. Only robbery, with a
ratio of 1.92, has a ratio value on this measure greater than 1 and less
than 2.8. To what extent this singular pattern in the aggregate is a
product of different patterns from different subtypes of robbery being
lumped together is unknown, and we will not resolve the peculiar
status of robbery arrests in this study. Rather, the theoretical implica-
tions of the bimodality of the other seven index offenses is the focus
of this chapter.
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Figure 7.2. Youth propensity to arrest (age 15/age 24) by offense, United
States, 1997. Source: U.S. Federal Bureau of Investigation, Uniform
Crime Reports (Washington, DC: Government Printing Office, 1997).



The Youth Share of Index Arrests

Analysis of the relative importance of youth arrests to total crime
provides another indication of two distinctively different patterns.
Figure 7.3 shows the percentage of total arrests attributable to defen-
dants under 18 for the eight index crimes in 1997.

The relative concentration of arrests in the youngest group show
the same bimodal tendency that was observed in figure 7.2. The three
offenses of violence, other than robbery, have low concentrations of
arrest in the youngest age category, with about one-seventh of all ar-
rests involving suspects under 18. Robbery again occupies a middle
position, with a 24 percent concentration in the ages below 18. All
three “pure” property crimes average one-third of all arrests involv-
ing suspects under 18. For arson, fully half of all total arrests are
under 18. The concentration of arrest under 18 thus varies by a factor
of five among the eight index offenses.

The differences identified in this aggregate arithmetic are impor-
tant for theoretical as well as practical reasons. In the aggregate,
under-18 behavior is more than twice the proportion of total crimi-
nality for arson and nonviolent property offenses as it is for homi-
cide, rape, and assault. Put another way, there is twice as much dif-
ference between the share of burglary attributable to juveniles and
the share of murder attributable to juveniles (20.8 percent) as be-
tween the current share of juveniles arrested for murder and zero
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Figure 7.3. Percentage of total arrests under age 18, eight index crimes,
2000. Source: U.S. Federal Bureau of Investigation, Uniform Crime Re-
ports (Washington, D.C.: Government Printing Office, 2000).



(10.2 percent). Again, the conclusion must be that there are impor-
tant differences between the typical violence pattern and the typical
nonviolent crime pattern in adolescence offenders. Assuming that
the three offenses at the left in figure 7.3 document the same trajec-
tory over time as do the four offenses at the right glosses over statisti-
cal differences of very high magnitude.

Phase-Specific versus Transitional Patterns

As a first approximation of the developmental significance of high-
peak versus low-peak age distributions, we would suggest that in-
tense concentration in the teen years—the high-peak pattern—shows
an offense that tends to be phase-specific to adolescent offenders.
The strongest candidate for a phase-specific crime is arson, where
the arrest rate at 15 is 3.8 times the arrest rate at 20. Since most of 
the offenses involve younger teens, this means that most of the peo-
ple who commit arson when young do not do so in later life. The pat-
tern for crimes with a high phase-specific tendency is that of sharp
increase early in adolescence that is accompanied by significant
drops in arrest rates in late adolescence. Auto theft is a second of-
fense where both sharp up-slopes and down-slopes occur during
adolescence.

A second group of offenses show significant increases in adoles-
cence and then only drop off slowly. These “low-peak” offenses in-
clude all the violent crimes except robbery. Homicide, for example,
increases significantly in adolescence but stays quite close to its peak
arrest rate through the early twenties (see fig. 7.1). We interpret the
sharp increase in the early and middle teen years as a transition 
to rates and risks that are typical of young adulthood rather than a
pattern of criminality that is concentrated in teen years. The in-
creases after age 12 are transitional to adult levels rather than phase
specific.

Cross-National Homicide as a Case Study 
of Age Distribution Analysis

In order to study the age distribution of arrests on a cross-national
basis, we obtained complete arrest data by age for homicide by of-
fenders under age 21 in Canada, the United Kingdom, and New
South Wales, the most populous state in Australia (no national-level
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arrest data are available for Australia). Multiple-year samples were
compiled for the non–United States data to provide ample numbers
in the analysis. Figure 7.4 uses recent data to compare reported
homicide rates in the four nations.

The variation in homicide rates among these four English-
speaking nations is substantial—an order of magnitude separated the
U.K. rates from the U.S. rates in 1990, while the Australian and
Canadian homicide levels are more than double the British and
about one-fourth of the U.S. rates.

Figure 7.5 shows the pattern of relative age distribution for homi-
cide arrests in the four sets of arrest data we obtained, with each na-
tion’s arrest rate at age 20 assigned a value of 100 and the arrest rate
of each age group in that national sample as a fraction of that value. If
the arrest rate of Canadian 16-year-olds is 70 percent of the rate of
Canadian 20-year-olds, the entry for age 16 for Canada will be 70.

The pattern of relative participation of each age under 20 in crimi-
nal homicide is strikingly similar from country to country. All the
samples show sharp increases in the early and middle teen years, a
maximum level of arrest at 18, and levels quite close to that maxi-
mum for ages 19 and 20. The largest deviation in pattern is lower 
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Figure 7.4. Recent homicide rates per 100,000 population. Source: Zim-
ring and Hawkins, Crime Is Not the Problem, 1997, chapter 3.



relative levels of arrest in England at 15, 16, and 17. The only other
deviation greater than 10 percent from the general pattern is a high
value for age 18 in the smallest sample from New South Wales. The
relative age distribution of homicide arrest experience is remarkably
similar in the four samples.

What this remarkable similarity does not show is that levels of
lethal violence are similar among teens in the United States, Canada,
the United Kingdom, and Australia. The magnitude of homicide ar-
rests is seven times as high in the United States as in the United
Kingdom at age 17, despite the similar relative values in figure 7.5.
What the similar relative age distributions throughout the teen years
suggest to us is that most of the substantial differences in adolescent
homicide that are observed among these four nations are a result of
the general level of violence in each nation rather than any distinc-
tive feature of adolescent violence. In each country, there is an al-
most constant distribution by age in the teen years, and the only
major influence in the actual rate of homicide is the general homi-
cide rate in each nation. We call this a general rate dependence phe-
nomenon. Variations in arrest prosperity within adolescence seem to
account for very little of the cross-national variation in patterns of
lethal violence. 

The general level of lethal violence is set as a function of adult be-
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Figure 7.5. Homicide arrest by age, four distributions (age 20 = 100).
Sources: Canada (Statistics Canada); New South Wales (Bureau of Crimi-
nal Statistics, special study); England (Home Office, special study);
United States (Federal Bureau of Investigations, Supplemental Homicide
Reports).



haviors and values. Adolescent rates of lethal violence ascend to-
ward that young adult level at a pace that seems nearly constant in
the four different national settings where we compared age progres-
sion. When so little of the country-to-country differences in rates of
lethal violence results from any difference in the proportionate share
of total violence that is teen violence in a culture, the view of the rate
of adolescent homicide as a function of adult rates and roles seems
highly probable.

Applying the Distinction in Prediction 
and Classification

The distinction between transitional offense distributions that stay
close to young adult rates and those where both onset and most de-
sistance occur within and shortly after adolescence may be of value
in interpreting and predicting crime trends and in seeking out mean-
ingful classifications of categories of criminal behavior.

Assume that teen arrest rates for a particular offense have been in-
creasing by 80 percent, while adult rates have been stable or declin-
ing. If the offense is a “high-peak” behavior such as arson or auto
theft, the divergent recent trends may not be of value in guessing
what is likely to happen next. When half of all arson arrests are con-
centrated in the very few teen years, it is a signal that there is sub-
stantial difference between teens’ and adults’ involvements in the 
offense, and movements in one may not be a good prediction of
movements in the other age groups.

But what if the offense is one where the rates during the late teen
years are normally close to young adult levels and where cross-
national comparisons show that differences in general rates of homi-
cide are the only important factors in predicting cross-national varia-
tion in adolescent homicide? In such circumstances, the most likely
prediction after an unprecedented increase in only the teen rate is for
regression of sorts to a situation where teen rates resume fluctuating
in concert with adult rates. If the teen rates have risen much faster,
we would expect them to decline more sharply than adult rates in
the next time period. 

With some variation, this abnormal increase in teen arrest for
killings (1985–93) followed by a sharper-than-adult decrease in teen
homicide arrests (1994–99) was the pattern in recent American his-
tory. The larger than normal drop is a natural prediction if adult levels
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of arrest are usually good predictors of teen levels but diverge for a
time.1 For what we have called general rate dependent adolescent
crimes, long-range divergence in youth and adult trends should not be
expected. Indeed, a longstanding divergence would undermine the
factual foundation for thinking of an offense pattern as one where the
general crime rate predicts the relative level of adolescent offenses.

We don’t think that an increase in adolescent auto theft or arson—
two “high peak” crimes—could lead us to confidently predict that teen
rates will soon fall because adult rates have remained stable. Adult rates
of arson have no important link to teen rates of arson. For high-peak
phase offenses such as vandalism, arson, and auto theft, the best place
to seek behavioral linkages and similarities with teen offenses is with
other adolescent behavior systems. But thinking of an adolescent crime
pattern as dependent on general rates invites a search for analogies be-
tween teen and adult crime patterns. Observers have been searching for
the roots of school shootings by focusing on teen motives and adoles-
cent resort to instruments of violence. Since the volume of adolescent
homicide as a class seems to depend on the general homicide rate, per-
haps more informative comparisons could be made between school
shootings and analogous adult behavior such as recent workplace
shooting sprees and day-trader shootings in a stock brokerages.

Yet it may be that the volume of homicide in adolescence is a
function of general levels of homicide among adults but the types of
killing of teens and adults differ. Still, the transitional perspective
can be helpful if carefully applied, and the parallels we use as an ex-
ample here of school and workplace shootings seems to us a good
candidate for further analysis. When the level of adolescent offend-
ing is closely linked to that of adults, we are on notice that parallels
between adolescent and adult offending patterns may be helpful. The
utility of specific comparisons will vary substantially.

The Recent Dynamics of Youth Arrests

When homicide arrests of adolescents and young adults increased
disproportionately in the 1980s, the statistics received substantial
media and public attention (Zimring 1998). What has not yet been
noticed is that during the crime declines of the late 1990s, the drop
in juvenile arrests was even more substantial than the drop in non-
youth arrests. Because the sample of agencies reporting arrests varies
from year to year, the best comparisons over time that control for
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population coverage will focus on the percentage of all arrests in-
volving offenders under 18. Table 7.2 provides this information for
reported arrests in the Uniform Crime Reports for 1995 and 2001.
Over the six years, the proportion of the population that was 13- to
17-year-olds expanded from 7.1 to 7.2, so that a modest expansion in
the youth arrest total would be expected (Zimring 1998, 52). But that
is not what happened.

During a period when the crime drop was significant across the
board, the youth share of high-volume offenses like robbery and 
burglary dropped quite substantially, indicating a decline in youth
arrests at least half again as high as the adult arrest trends. For 
auto theft, the drop in juvenile arrests was over twice that in the
over-18 population. With homicide, the disproportionate drop could
be a progression toward the long-term mean, since the rate had in-
creased so much after 1986 (Fagan, Zimring, and Kim 1998). But the
distinctively more intensive downturn in youth arrests is broader
over the period since 1995 than the increase was during the late
1980s and early 1990s. Just about the time when criminologists were
predicting a “coming storm of juvenile violence” in 1995, the youth
population was entering the longest and most substantial decline in
serious youth criminality that has ever been recorded in the United
States.
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Table 7.2. Percentage of Arrests under Age 18, by Crime, Eight “Index” 
Offenses, 1995 and 2001.

Percentage
1995 2001 change

Murder and non-negligent 15.3 10.2 -5.1
manslaughter
Rape 15.8 16.8 1.0
Aggravated assault 14.7 13.6 -1.1
Robbery 32.3 23.6 -8.7
Burglary 35.1 31 -4.1
Larceny 33.4 29.6 -3.8
Auto theft 42 32.7 -9.3

Source: U.S. Federal Bureau of Investigation, Uniform Crime Reports
(Washington, D.C.: Government Printing Office, 2000).



Conclusion

The commission rates of all common crimes increase in the early and
middle years of adolescence, but the age distribution observed in
adolescence and early adult years fall into two discrete patterns. For
one group of property offenses and for arson, the peak rate of arrests
occurs early—around age 16. And the drop in arrests by age is swift,
so that rates at ages 15 and 16 are between two and four times as high
as at age 23. These high-peak offenses are phase specific, concen-
trated in adolescence as in no other period of life.

Another group of crimes, the three violent crimes other than rob-
bery, increase during the teen years but stay quite high through early
adulthood. The increase in the teen years appears to progress toward
a young adult rate, and the specific level that is maintained at ages
18–20 for homicide and assault is close to the level of young adult of-
fending in the particular population under study. The age distribu-
tion of these offenses can be seen as an offshoot of adult levels rather
than a peak in adolescence determined mainly by conditions of ado-
lescent life.

So the two superficially similar increases in adolescent offending
may be caused by different cultural and social factors. The “high
peak” in the teen years is evidence that the specific circumstances of
adolescence are driving rates up, but rates will usually go down
sharply after age 18. The “low-peak” pattern of most violent crime
seems a characteristic not of the particular circumstances of adoles-
cence but rather an increase of rates of violence to whatever the ex-
pected level is in early childhood. This is why the major influence in
the four-nation homicide sample examined in this chapter is the gen-
eral rate of homicide in the population—the teen rate is high or low
in direct proportion to the all-ages homicide rate. It is not the charac-
ter of adolescence that causes difference in violence when we com-
pare societies; it is the general rate of violence in the population.
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E I G H T

The Case of the Disappearing 
Superpredator
Some Lessons from the 1990s

Aremarkable part of the current dialogue about youth vio-
lence in the United States has been its future orienta-

tion. In an earlier book, I showed that the concerns and rhetoric
about youth crime in the mid-1990s paralleled earlier alarms in the
mid-1970s, with one significant exception. Missing from earlier eras
was a focus not on current conditions but on future developments
(Zimring 1998, ch. 1). In 1995, a large number of analysts began to
project increases in the volume and severity of youth violence into
the next century. Demographic data about adolescent populations
were combined with assumptions about the crime rates of future co-
horts of teen offenders. For this reason, projections about the number
of teenagers expected in coming years and their social characteristics
became important elements in debates about policy.

One of the earlier versions of this type of warning was issued by
James Q. Wilson (1995, 507):

Meanwhile, just beyond the horizon, there lurks a cloud that
the winds will soon bring over us. The population will start
getting younger again. By the end of this decade there will be a
million more people between the ages of fourteen and seven-
teen than there are now; this increase will follow the decade of
the 1980s when people in that age group declined, not only as a
proportion of the total but in absolute numbers. This extra mil-
lion will be half male. Six percent of them will become high
rate, repeat offenders—30,000 more young muggers, killers,
and thieves than we have now. Get ready.

One year later, John Dilulio (1996, 1) of Princeton pushed the hori-
zon back 10 years and upped the ante: “By the year 2010, there will
be approximately 270,000 more juvenile super-predators on the
streets than there were in 1990.” 

James Fox (1996) of Northeastern University described the pro-
jected volume of homicide involvements in 2005 as “a blood bath.”



The National Center for Juvenile Courts projected a doubling of juve-
nile arrests by 2010 (Snyder and Sickmund 1995). The Washington-
based Council on Crime in America (1996) warned of “a coming storm
of juvenile violence.” What all of these estimates have in common is
that demographic projections play a central role in predictions about
the volume of youth crime. Suddenly, population statistics have be-
come an important element in criminal justice policy planning.

Too Many Teenagers?

This chapter considers the two types of demographic measures that
have caused concern over trends in youth crime in the next 15 years.
This section examines available data on the number of adolescents,
focusing on the age group 13 to 17. The next section addresses some
concerns about the ethnicity and poverty of children. The last sec-
tion examines the deterministic logic of these projections.

There are two important methods of measuring the impact of a
particular population subgroup on a social environment. One is to
count the number of persons in the age group, a natural way of deter-
mining its impact. Figure 8.1 provides that information for the actual
and projected youth population between the ages of 13 and 17 in the
United States from 1960 until 2010. Of course, the last 14 data points
are estimated, but because most of the people counted in these esti-
mates already reside in the United States, the margin of error is
small. Those aged 13 to 17 are the focus of this time series, because
they have the highest juvenile arrest statistics.

This teen population increased rapidly during the 1960s and early
1970s and then peaked in 1975 at 21 million. The 15 years of sharp
growth were followed by 15 years of decline, with the midteen popu-
lation bottoming out in 1990 at 16 million. The reasons for these ups
and downs were high birth volume through the late 1950s, followed
by declining births in the 1960s and 1970s. Now, the Census Bureau
expects the number of teenagers to grow 16 percent over the 15 years
ending in 2010, to a total of 21.5 million. The growth rate for this pe-
riod is projected at about 1 percent per year, slightly more than a
third of the growth rate experienced during the 1960s. By 2010, the
United States will have just under a half million more teenagers than
were in the population in 1975. On the sheer number of teenagers,
the United States will have spent 30 years breaking even.

The simple counting of a teenaged population in the style of figure
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8.1 is poor demography in one important respect—it provides no in-
formation about the social setting of the United States in the various
years for which there are population estimates. Figure 8.2 provides
an easy, if partial, cure for this condition by reporting the proportion
of the total U.S. population between the ages of 13 and 17 for the
half-century beginning in 1960. It provides an important context for
the growth of the youth population in the 1960s and early 1970s, a
period when the teenage population was expanding far more quickly
than the population as a whole. At its 1975 peak, the 13–17 age
group was 9.9 percent of the total population, having grown twice as
fast as the rest of the population. From 1975 to 1990, the proportion-
ate share of the population in the midteens dropped even faster than
it had expanded in the previous 15 years; at 6.7 percent, the older ju-
venile share of the U.S. population had dropped 3.2 percent. Thus
projected increases in the youth population might look large from a
1990 base, because the proportion of youths in the U.S. population
was at its low point for a generation.

The most important lesson from figure 8.2 concerns the impact of
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Figure 8.1. Trends in youth population, ages 13–17, 1960–2010. Source:
U.S. Department of Commerce, Bureau of the Census, 1960–1994, 1995.



expanding numbers of youths on the population as a whole. From
1990 to 2010, the share of the population in the 13–17 age group will
expand from 6.7 percent to 7.2 percent. The 7.2 percent share ex-
pected for 2010 is significantly less than the 8.7 share noted for 1960,
before the huge growth associated with the crime-prone 1960s.

This relatively low concentration of middle teenagers occurs even
when the number of youths expands to a record high for a simple
reason—the growth of the U.S. population. The 21 million youths in
the United States in 1975 lived in a nation of 213 million. The 21
million–plus youths in 2010 will live among a U.S. population of
300 million.

In this context, it does not seem that the age structure of the U.S.
population in the coming years should be of particular concern. The
modest expansion of the adolescent share of the total population will
be neither abrupt nor extreme. There will be no large bulge in the
young end of the age scale, challenging with sheer numbers the insti-
tutions that socialize youths. The increased burden on schools and
youth-serving institutions will be more than offset in due course by a
modest expansion in the working-age population needed to support
the retirement years of baby boomers. Why all the fuss?

Fighting the Last War?

Once the demographic data on the age structure of the U.S. popula-
tion are placed in long-range context, it is difficult to comprehend
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Figure 8.2. Proportion of U.S. population, ages 13–17, 1960–2010. Source:
U.S. Department of Commerce, Bureau of the Census, 1960–1994, 1995. 



why the expansion of the youth population is perceived as a particu-
lar problem. However, even the modest expansions just outlined
have produced concern among commentators—for three reasons.

The first concern is the arithmetic of the interaction of the expand-
ing population with high or increasing rates of arrest. If rates of seri-
ous violence do go up, a 16 percent expansion in the youth popula-
tion would make a bad situation somewhat worse (see Fox 1996).
There is no flaw in the arithmetic of this type of projection, but
putting the emphasis on the small increase in population rather than
on the high crime rates that such projections assume is incorrect. If
juvenile homicide rates double, the situation would be troublesome
even if the volume of teenagers were to decline 5 percent. Population
trends are not the real problem.

A second concern comes from memories of the 1960s, when the
explosive growth of the youth population was one of many simulta-
neous criminogenic changes in the American urban landscape. Wil-
son, who was the first to sound an alarm in the 1990s about a million
extra teenagers, had earlier written about the huge impact of demog-
raphy in the 1960s: 

Well before the war in Vietnam had fully engaged us or the
ghetto riots had absorbed us, the social bonds—the ties of family,
of neighborhood, of mutual forbearance and civility—seem to
have come asunder. Why? That question should be, and no
doubt in time will be, seriously debated. No single explanation,
perhaps no set of explanations, will ever gain favor. One fact,
however, is an obvious beginning to an explanation: by 1962 and
1963 there had come of age the persons born during the baby
boom of the immediate postwar period. A child born in 1946
would have been sixteen in 1962, seventeen in 1963.

The numbers involved were very large. In 1950 there were
about 24 million persons aged fourteen to twenty-four; by 1960
that had increased only slightly to just under 27 million. But
during the next ten years it increased by over 13 million per-
sons. Every year for ten years, the number of young people in-
creased by 1.3 million. That ten-year increase was greater than
the growth in the young segment of the population for the rest
of the century put together. To state it in another way that fo-
cuses on the critical years of 1962 and 1963, during the first two
years of the decade of the 1960s, we added more young persons
(about 2.6 million) to our population than we had added in any
preceding ten years since 1930.

The result of this has been provocatively stated by Professor
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Norman B. Ryder, the Princeton University demographer:
“There is a perennial invasion of barbarians who must somehow
be civilized and turned into contributors to fulfillment of the
various functions requisite to societal survival.” That “invasion”
is the coming of age of a new generation of young people. Every
society copes with this enormous socialization process more or
less successfully, but occasionally that process is almost literally
swamped by a quantitative discontinuity in the numbers of per-
sons involved: “The increase in the magnitude of the socializa-
tion tasks in the United States during the past decade was com-
pletely outside the bounds of previous experience.”

If we continue Professor Ryder’s metaphor, we note that in
1950 and still in 1960 the “invading army” (those aged fourteen
to twenty-four) were outnumbered three to one by the size of
the “defending army” (those aged twenty-five to sixty-four). By
1970 the ranks of the former had grown so fast that they were
only outnumbered two to one by the latter, a state of affairs that
had not existed since 1910. (Wilson 1974, 12–13)

The experience in the 1960s may well have alerted observers to
the potential role of population changes. But why the alarm over
very modest growth in the period 1990–2010? Two clichés compete
to provide an explanation. The first is “Once bitten, twice shy,” sug-
gesting a reluctance on the part of policy analysts to let another 
population-led crime wave sneak up on them. But the second cliché,
the complaint that too many strategists seem always to be fighting the
last war, seems closer to the truth. The coming of age of the baby
boomers in the 1960s is in no important sense a precedent for the 
demographic shifts expected in the next 15 years.

Some Qualitative Concerns

A third reason is offered for worry about the growth in youth popula-
tions in current analyses—the theory that a large proportion of cur-
rent and future teens will be at risk of high rates of crime and social
disadvantage. This type of concern is based not just on the number of
young persons in the population but also on their social char-
acteristics. Because a large proportion of tomorrow’s children and
youths may be at special risk, it can be argued that increases in the
teen population that might ordinarily not cause trouble should now
be regarded with alarm. Whether the focus of concern is poverty, 
single-parent households, educational gaps, or ethnicity and color,
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this is a concern about changes in the composition of the nation’s
population rather than about numbers.

Many important characteristics of the youth population of 2010
cannot be predicted with confidence long in advance. Among these
are youth poverty and educational status and attainment. But the
racial and ethnic composition of 1997’s two-year-olds is a pretty
good indication of the racial and ethnic profile of 15-year-olds in
2010, and expected changes in the racial and ethnic mix of the youth
population have played an important role in the concerns of many
people about “the coming storm” of juvenile crime. The data in fig-
ure 8.3 show the changing mix in the proportion of 13- to 1-year-olds
classified African American, Hispanic, and all others.

The growth pattern is quite different for the African American and
Hispanic segments of the youth population. The former’s share of
total adolescent population aged 13 to 17 increased 2.3 percent in the
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17 years from 1970 to 1987. In the 23 years after 1987, it is projected
that the African American share of the youth population will grow
less than a point, from 15.5 percent to 16.4 percent. The number of
African American teens will grow substantially, but three-quarters of
the increase will be just keeping pace with the growth of the total
youth population.

The Hispanic teen population, in contrast, is in the middle of a
growth pattern much larger than that of the rest of the youth popula-
tion. In 1970, there were 1.14 million Hispanic-surname youths be-
tween the ages of 13 and 17 in the United States, according to the
Census Bureau’s estimate, or 5.7 percent of the population in that age
group. By 2010, the number of Hispanic teens is estimated to be 3.63
million, and the Hispanic share of the 13–17 age group is expected to
have tripled, to 16.9 percent.

The theory that the racial and ethnic composition of the youth
population should influence the rate of youth violence is straightfor-
ward but untested. It is thought that since particular segments of the
population have higher than average risks at any one time, the larger
the share of that high-risk group in a future population, the higher
the rate of violence we can expect in the future.

Thus, since African American youths are currently arrested for
homicide at a rate much higher than youths from other backgrounds,
one of two quite different conclusions might arise, as follows.

1. An increase in the African American percentage of a future
youth population can be noted as a feature of the future
youth population that might tend to push rates of total youth
violence somewhat higher than they might otherwise be.

2. A total youth homicide rate for some future date could be pro-
jected by multiplying this year’s rate of African American
homicide arrests by 2010’s expected volume of African Ameri-
can teens, then multiplying this year’s rate of white teen homi-
cide arrests by 2010’s expected volume of white teens, and
adding the totals together to estimate total homicide arrests. (A
separate calculation for Hispanics would also be possible in
this pattern, except that reliable data are not available.)

The first tactic is, I believe, justified, as long as the considerable
limits of using population characteristics to project rates of behavior
are acknowledged (Zimring 1975). The second approach is doomed to
catastrophic error. It is unjustified precisely because race, ethnicity,
gender, and other social factors are not the determining characteristics
of the rate of lethal violence in a population over time.
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Rates of serious violence are much higher in big cities than in
towns and suburbs, among males than among females, and among
African Americans than among Caucasians. What this means is that,
all other things being equal, a larger concentration of a future popula-
tion in the higher risk category will be associated with a higher rate
of serious violence than will a future population with fewer males,
fewer city dwellers, and fewer blacks. The problem with assuming
that last year’s rate of arrests for African American males will hold
steady for the next two decades is that “all other things” are rarely
equal for two years, let alone twenty years. Figure 8.4 shows the fluc-
tuations in male arrest rates for homicide over the period 1980–95.

What the gyrations in figure 8.4 show is how many other influ-
ences over time have a substantial impact on the particular rates at
which risk groups are arrested and presumably also are committing
offenses. The early 1980s are a sobering case in point. The African
American share of the youth population went up by seven-tenths of a
point in four years, and the homicide arrest rate of males in the age
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Figure 8.4. Trends in homicide rate for male offenders, ages 13–17,
1980–1996. Source: U.S. Department of Justice, Federal Bureau of Inves-
tigation, Uniform Crime Reports, 1980–1993, 1994a, 1995–1996.



group dropped 38 percent. In contrast, the African American share of
the total youth population was stable from 1985 to 1993, whereas the
youth homicide rate was climbing by unprecedented lengths. Fluctu-
ations in the percentage of the youth population that is black do not
track movements upward or downward in the youth homicide arrest
rates over the past 20 years very well, because they play a very minor
role in determining arrest rates for serious crimes of violence; in ad-
dition, the changing social environment of youths has had a sub-
stantial impact on these rates in relatively short periods of time.

To project any single year’s aggregate arrest rates forward for 15
years seems unjustified as a projection technique (Zimring 1998, 
ch. 3). The lowest homicide rate in the last 17 years is less than one-
third of the highest (5.3 versus 17.9). The 1996 rate is 11.4, almost at
the midpoint between these extremes. Which rate should we use for
a projection?

The high margin of error in projections can be illustrated from
very recent history. James Fox (1996) of Northeastern University pro-
duced a series of projected rates for 1994 through 2010. Two projec-
tions were provided: a lower series, which assumed that all future
years would experience youth homicide arrests at 1993 rates, and a
higher series, which assumed a continual growth in homicide arrest
rates. His estimates were obsolete before the ink was dry on the re-
port. The projected lower estimate is 33 percent higher than the ac-
tual homicide total for 1996; the higher estimate is more than 40 per-
cent higher. The reason for these gross short-term errors is clear. The
variations in the homicide rate in two years—1995 and 1996—were
much more important than the growth of the youth population
would be for 15 years in determining the volume of homicide arrests.
Since the future homicide rate is a guess, so, too, is the projection of
future homicide volume.

There are three further points to be made about qualitatively in-
formed projections of future homicides by teens, even though none is
as important as the fundamental imponderables that preclude pre-
dicting future homicide rates. First, one significant risk characteristic
for criminal homicide is diminishing over time in the United States—
presence in a large central city. The homicide rate inside the city lim-
its of the 20 largest cities in the United States was four times as high
as in the rest of the nation (Zimring and Hawkins 1997, 65), and youth
homicides were even more intensely concentrated in major cities in
the early 1990s (see Blumstein and Rosenfeld 1998). The long-estab-
lished trend is toward a smaller proportion of the youth population
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to be found in major cities. Over the 20 years between 1970 and 1990,
the proportion of all U.S. youths aged 10 to 17 who lived inside the
10 largest cities dropped from 9.29 percent to 8.34 percent (U.S. De-
partment of Commerce, Bureau of the Census 1970, 1990). Although
this may seem like a small drop, the 10.2 percent reduction in the
proportion of all youths in the highest risk environment means that
the total youth population could expand by 10 percent without any
more youths living in the highest risk areas. This dispersion of the
population away from large central cities should reduce youth homi-
cide rates, if everything else holds constant.

But this shrinkage in the big-city share of the youth population
was overwhelmed after 1985 by the soaring rates among those teens
who remained in big cities. So the good news about population dis-
persion must be tempered by the same inability to predict homicide
rates from risk factors that we observe when tracing the impact of
changes in race and ethnicity.

Second, the subset of the population with the largest change—
Hispanic origin or surname—is not a population group in which
homicide offense propensities can be determined reliably from avail-
able sources, let alone projected into the future. What makes a 14-year-
old a “Hispanic”? His or her last name? The national origin of one of
his or her parents? There is no database on homicide from which good
estimates of arrest or offense rates can be projected for this group in
any single year, let alone over time. There is thus very little improve-
ment in projections that disaggregate minority populations, because
the major changes in the population will involve a population group
without any reliably documented risk propensities.

Third, none of the factors of concern about family structure—
illegitimacy, single-parent status, and so on—can be used to inform
homicide projections, because none of these characteristics has any
known link to the expected volume of adolescent homicide in the
United States or anywhere else. Without any data on social risk fac-
tors, the “qualitatively informed” projections of future homicide vol-
ume are, in reality, matters of accounting for gender and ethnicity.

Still, is it not better to make these estimates with detailed data
about race and ethnicity than without such data? Not necessarily. If
the race-specific projections of homicide volume are going to overes-
timate the actual volume, as every one of them would do for 1995
and 1996, omitting the racial and ethnic details will actually reduce
the level of error. More details in projections can just as easily com-
pound a statistical error as reduce it.
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I do not mean to suggest that the circumstances of the youth popu-
lation in the next 10 years are irrelevant to the life opportunities or
criminal behavior of the teenagers of 2010. But projecting levels of an
infrequent and variable behavior like juvenile homicide from esti-
mates of a youth population in future years is foolhardy. It is not that
we do not know enough about the causes of youth homicide to make
reliable estimates of future homicides. Quite the opposite. We know
too much about the variability of homicide to engage in such nu-
merological guessing games in the name of science.

Determinism without Portfolio

The social scientific evidence for the current argument that a fixed
percentage of a population of males will constitute a predatory men-
ace in the year 2010 is a classic case study of compounded distor-
tion. The story begins with a finding by Marvin Wolfgang, Robert
Figlio, and Thorsten Sellin (1972) that about 6 percent of Philadel-
phia boys would accumulate five or more police contacts before their
eighteenth birthday. This was first noted with respect to a large group
of boys, born in Philadelphia in 1945, who turned 18 in 1963. Rates
of violent crime were relatively low in those days, even in Philadel-
phia, but whatever violent crime was found in the cohort was con-
centrated among the most arrested 6 percent of the male population.
The correct label for this group of juveniles is chronic delinquents.
Many had some form of violent crime in their police records; many
did not.

Many other studies in other settings and in other periods have
found that a high proportion of whatever delinquencies are found in
a large group of boys will be concentrated in the most active delin-
quents. In Philadelphia, where there is a good deal of life-threatening
violence, the rate of violence in the most active 6 percent of delin-
quents will be fairly high. In Racine, Wisconsin, the rate of serious
violence, even among the most active boys, will be much lower
(compare Wolfgang et al. 1972 with Shannon et al. 1991). The fact
that offenses tend to concentrate in small subsegments of a juvenile
population does not predict what forms of offenses will be found in
the subsample or how many acts of life-threatening violence will
occur. The finding of concentration thus has no validity in predicting
the particular components of juvenile crime.

The concentration of delinquency is the foundation of James Q.
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Wilson’s (1995, 507) prediction of “30,000 more muggers, killers and
thieves than we have now.” Wilson gets the 30,000 figure by estimat-
ing 6 percent of 500,000 extra adolescent males. This formulation
has a substantial capacity to mislead. The three types of criminals are
listed in a way that invites the reader to conclude that muggers and
killers will be as numerous as thieves. This recalls the classic English
recipe for horse and hare stew: “Equal parts horse and hare: one
horse, one hare.” The reader is further invited to assume that the ex-
pansion in the youth population is the dynamic that will generate a
larger volume of killing and robbing in the juvenile population: “Get
ready!” The next stop toward the prediction of a “coming storm of
juvenile violence” is Dilulio’s exponential exaggeration of James Q.
Wilson’s prediction. Whereas Wilson (1995) speaks of 6 percent of
juvenile males as “muggers, killers and thieves,” Dilulio (1995) coins
the phrase “super-predator.” Thus we have had a category of young
children years away from adolescence transformed from future
“chronic delinquents” to prospective “muggers, killers and thieves”
to tomorrow’s “juvenile super-predators” on sheer rhetorical horse-
power. And suddenly, Wilson’s 30,000 has become an army of
“approximately 270,000 more super-predators.” Why does Dilulio
estimate an increment eight times as great as Wilson’s?

A detailed answer to that question tells us much about the lack of
scrutiny of data in the policy debate about juvenile justice in the
United States today. Both James Q. Wilson and Dilulio estimate an
additional population of hard-core juvenile offenders based on the 6
percent figure from Wolfgang and others (1972). But Wilson (1995)
concentrates on the 1990–2000 period, which makes a small differ-
ence in his estimate and restricts it to youths who will be old enough
to be committing offenses by the year 2000. Dilulio (1995) arrives at
the figure of 270,000 extra superpredators by noting that the number
of boys under 18 in the United States is expected to grow from 32
million to 36.5 million from 1996 to 2010. By assuming that serious
delinquents will be 6 percent of that population, he arrives at the
number 270,000 (.06 x 4.5 million = 270,000).

One clue that something is wrong here is that this arithmetic
would suggest that there are already 1.9 million juvenile superpreda-
tors on U.S. streets (32 million current boys x 0.06 = 1,920,000). That
happens to be more young people than were accused of any form of
delinquency last year in the United States. The special error here is
that Dilulio (1996) assumes that not merely 6 percent of teenagers but
also 6 percent of all youths are superpredators. In 2010, fewer than
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30 percent of the population under 18 will be 13 years of age and
over in the extra cohort and just as many will be 5 years of age and
younger. Since 93 percent of all juvenile crime is committed by
youths aged 13 and older, fewer than a third of the “extra 270,000”
will be active at all in 2010. But the rest, argues Dilulio, will be wait-
ing in the wings, coming at us “in waves.” Thus we are to believe
that the youths born in 2009 are just as surely superpredators-in-
waiting as the 10-year-olds who are behind in reading or the 14-year-
olds with a first arrest for petty theft or drug use. We may not know
who they are, but we know that they are there, because 6 percent of a
male population will meet the criterion.

There are three things to say about this reductio ad absurdum.
First, even though the numbers involved in this exercise are rather ex-
treme, the predictions and terminology were not seriously challenged
for many months after the analysis first appeared in February 1996.
That July, the Republican candidate for president made a radio speech
on juvenile crime, using the term “superpredator,” and informed his
listeners that the juvenile arrest rate would double by 2010 (see Zim-
ring 1998, ch. 4). Even extreme claims survive easily in an environ-
ment that lacks quality controls for forecasting techniques.

Second, the saga of juvenile superpredators has enormous politi-
cal benefits. To talk of a “coming storm” creates a riskless environ-
ment for getting tough in advance of the future threat. If the crime
rate rises, the prediction has been validated. If the crime rate does
not rise, the policies that the alarmists put in place can be credited
with avoiding the bloodbath. The prediction cannot be falsified, cur-
rently or ever.

Third, the wild arithmetic and colorful language of the Dilulio
(1996) scenario should not distract observers from the central fallacy
of his prediction, a fallacy that animates the James Q. Wilson (1995)
work as well. The only proper inference to be drawn from knowing
that an extra million teenagers will be present at some future time is
that there will be a larger group of teenagers. If delinquency is con-
centrated in 6 percent of the male population, an increase in the
youth population will also increase the number in that 6 percent.
How many muggers or killers will be in that population is not known
or predicted by the concentration finding.

Thus, even if their adjectives were carefully chosen and their
numbers were realistic, the prediction technique used by James Q.
Wilson (1995) and John Dilulio (1995) is empty of logical or empiri-
cal content. If the argument implied is that the number of homicides
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or robberies generated by a youth cohort can be easily predicted by
its relative size, this is far from obvious in the record of recent
American history. The rate of youth violence increased in the late
1980s even as the youth population declined, and the volume of
youth violence decreased after 1993 as the youth population grew.

But a deeper point must be made. The reason we cannot currently
estimate the volume of juvenile homicide in the United States in 2010
is not merely that we lack an appropriate technology or sufficiently
fancy social science. Prediction is beyond our capacity because the
conditions that will influence the homicide rates among children now
4 years old when they turn 17 have not yet been determined. The inci-
dence of homicide and other forms of life-threatening violence varies
widely over time and is not susceptible to good long-range actuarial
estimates even for large groups. It is not possible to know about the
homicide rate in 2010, because so many of its key determinants are
part of an American history that has yet to happen. Will the schools
get better or worse? What patterns of juvenile handgun availability
and use will we experience toward the end of the first decade of 
the twenty-first century? What levels of street drug traffic will urban
areas have and with what resultant lethal violence? Most of what will
determine the homicide rate among today’s 4-year-olds has not yet 
occurred.

A Manifesto for Disinvestment

To imagine otherwise is to live in a world where a label like “violent
delinquent” becomes a hereditary title, an inverse earldom of the
urban ghetto. That pattern of thought has two troublesome conse-
quences. To adopt a hard determinist account of lethal violence 15
years down the road makes efforts at improving the environments
that influence violence seem far less urgent. If school does not divert
youths from hard-core juvenile violence, why care about educational
improvements? If future violence is preordained, why waste efforts
and resources in trying to stop it? A fatalistic determinism can be an
excuse for disinvestment in urban youth development.

Blaming the Toddler

Another latent function of deterministic accounts of criminal vio-
lence is rather peculiar. If we really believed that the shape of serious
criminal careers were determined early in childhood, future preda-
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tors would not deserve unqualified blame. After all, the ruthless
forces that shaped their careers were much more powerful than their
personalities.

But just the opposite view seems to be at work in the rush to iden-
tify tomorrow’s superpredators before their diapers are dry. In the
current juvenile justice debate, it often seems that people use de-
scriptions of future criminality as a device to look past the current
dependency and tender years of children, to blame them in advance
for the terrible crimes we imagine they will some day commit. This
type of projection is certainly not morally coherent, but fear and re-
sentment have never been effective teachers of moral principle.

Conclusion

There will be a middle-sized increase in the youth population over
the period 1995–2010, but the percentage of the population in the
crime-prone ages of 13 to 17 will be much lower than in the mid-
1970s. The percentage of the youth population that is African Ameri-
can will increase by less than 1 percent over the period 1987–2010,
whereas the percentage of the youth population that is Hispanic will
increase substantially.

The impact of all these changes in the number and composition of
the youth population on rates of serious violence is not known. A 19
percent increase in the population will have a modest impact on
crime volume. If the rate of serious violence goes down at the rate of
the early 1980s or mid-1990s, a 19 percent population increase will
not dilute the decline of crime dividend by much. If the rate of seri-
ous violence increases substantially, the additional population will
make the problem somewhat worse. But population will not be the
big story in violent youth crime in the foreseeable American future,
and concern about crime should not be a major issue in planning for
changes in the youth population.

The Terrifying Toddlers in Retrospect: 
A 2004 Addendum

The epidemic of alarm about future rates of youth violence was a
case study in catastrophic timing. Rates of crime and violence had al-
ready declined for three years by 1996 (when the alarms were still
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being sounded) and continued to decline for the rest of the 1990s.
The Great American Juvenile Crime Panic soon became The Great
American Crime Decline.

During the crime decline in the United States, rates of youth vio-
lence dropped faster than rates of violence by adults. From a high of
26.5 per 100,000 in 1993, the rate of homicide arrests for ages 10–17
dropped by 75 percent to 6.6 in 1999, as shown in figure 8.5.

There are three lessons to be drawn from the data reported in fig-
ure 8.5. The first is that rates of arrest are vastly more important than
the size of the youth population in predicting rates of serious vio-
lence. The second is that rates of arrest cannot be projected or pre-
dicted successfully from current trends or demographic profiles. The
entire period after 1980 provides no time segment that would lead to
good middle-range predictions if continued as a straight line projec-
tion. There is simply no good “straight line” for projections that will
be anything other than ludicrous over time.

The third lesson is not as obvious as the first two, but is of great
importance. One reason that homicide rates dropped among teens in
the 1990s was that the general rate of homicide declined as well.
This is the phenomenon of general rate dependence discussed in
chapter 7. But why did youth homicide decline even more than the
adult rate? The very divergence in trend between youth and adults
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Figure 8.5. Homicide arrest rate for males age 10–17, 1980–2002. Source:
“Juvenile Arrest Rates by Offense, Sex, and Race (1980–2001),” prepared
for the Office of Juvenile Justice and Delinquency Prevention by the 
National Center for Juvenile Justice; available online at: http://ojjdp.
ncjrs.org/ojstatbb/excel/JAR_o53103.xls (May 31, 2003).
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that was noted in the late 1980s and early 1990s may have meant that
rates among the young would be pushed back toward the long term
consistently with adult homicide rates.

If the gods had set out to punish criminologists for their hubris in
predicting juvenile “bloodbaths” or epidemics of “juvenile super-
predators,” they could not improve on the actual data displayed in
figure 8.5. The lowest arrest rates in the era after 1980 are in the pe-
riod after 2000. There is simply no foundation for any prediction of
future danger in the first nine years of the period after 1993, the era
that was supposed to lead the bad new days of juvenile violence.
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Part IV

POLICY PROBLEMS IN MODERN 
JUVENILE JUSTICE

At any given moment in American history, it is a safe bet that one or more legal

issues about policy toward adolescents will be a prominent public worry, but

which questions will pop up in tomorrow’s headlines is impossible to know. A

major national debate about firearms and youth seemed far from the horizon in

1997, but a cluster of school shootings culminating in the Columbine disaster of

1999 pushed that topic to center stage and forcefully reminded us how much of

our agenda for legal policy is a hostage to current events. But while the public

concerns about the problems addressed in this part may ebb and flow with

newspaper headlines, the problems themselves are chronic concerns produced

by long-range trends in developed nations. 

Teen pregnancy is a wonderful example of a structural problem often mis-

taken for an issue of sexual morality or health education. Modern history has

been conspiring to lengthen the age span of adolescence at both ends. In devel-

oped nations, sexual maturity happens at a much earlier age than in previous

centuries, but the educational and job training preparation for adult roles lasts

at least until the early twenties. So the peak ages of sexual interest begin when it

is socially inconvenient to encourage lifetime commitments and the sacrifices of

self-development that child rearing requires of the adolescent parent. There is

an obvious incentive to discourage teen parenting, but there are also duties to

protect the teen parent from governmentally imposed harm. 

How best to combat the harms that are produced by minority overrepresen-

tation in juvenile justice is yet another chronic problem that will become a

prominent concern from time to time. What steps can we take that are consis-

tent with the priorities of juvenile justice generally that can best reduce the

harms so obviously linked to filling our courts and detention centers with youth

from disadvantaged minorities? 

Each of the five chapters in this part attempts to produce an analysis of policy

options that integrates the data available on specific issues with the priorities of

youth policy developed in Part II of this book. Even thought each topic occupies

its own policy domain, there is the additional need to create consistent theories

of adolescent capacities and limits across different policy rubrics. So consistency

across the domains of law is a requirement of a coherent set of policies toward

youth. The exercises in this part try to push toward that consistency of vision.



There is a very wide range of problems considered in these five chapters,

from girls who might get pregnant to the punishment of murderers under 18.

But each of the policy analyses in this part reaches back into the earlier parts of

this book in an attempt to integrate knowledge and perspectives about adoles-

cent development with the wide variety of specific contexts where government

must act. Chapter 9 shows how the concern with premature parenting is cen-

trally linked to the needs for adolescent development to occupy the attention

and resources of the teen years. Chapter 10 traces the need for judicial transfer

of some serious cases as a necessary “safety valve” to a youth-protective juvenile

court but shows that transfer cannot serve justice well unless criminal courts also

consider the diminished responsibility of the young.

Chapter 11 argues that many of the general strategies that juvenile courts

have for all offenders may be a more effective tool for reducing the harms from

minority overrepresentation than rules designed to equalize justice system expo-

sure. Chapter 12 reveals the central inconsistency of using “adult” penalties for

juvenile gun possession is that prohibiting gun access to youth is justified be-

cause of the same immaturity that requires reduction in deserved punishments.

But the wide variety of controls available to keep guns from youth are probably

more effective than the exclusive reliance on large penalties.

The final chapter in this collection examines the policy problem where spe-

cial legal concerns about youth are overwhelmed by other demands: the law’s

treatment of adolescent homicide offenders. But careful analysis suggests both

that diminished responsibility is of great importance to just results when adoles-

cents kill and that the frequently encountered juvenile accomplice discussed in

chapter 6 may also require special doctrinal consideration. So the materials as-

sembled in the first three parts of the book are relevant to the full range of legal

policies toward youth. 
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N I N E

The Jurisprudence of Teen Pregnancy

This chapter attempts to use some of the same perspec-
tives on adolescence that inform modern theories of juve-

nile justice to evaluate policies toward teen pregnancy. The concerns
that provoke special policy toward teen pregnancy were an impor-
tant part of the first two-thirds of the twentieth century, when girls at
risk were frequently classified as “status offenders.” The problems
associated with severe punishment for status offenders led to a tacti-
cal withdrawal of delinquency classifications and institutional place-
ment for girls at sexual risk (Friedman 2002). But teen pregnancy re-
mains a policy problem of concern. This essay first discusses the
reason why teen pregnancy might be regarded as a special problem
and then examines a range of potential public policies that have been
proposed to prevent or respond to teen child bearing. A final section
emphasizes the hazards of punishment as a tool to discourage teen
childbearing.

I believe that our recent experience in reforming the ideas and
programs of the juvenile justice system can contribute to a prudent
and humane policy toward adolescent pregnancy and parenting. Re-
form efforts in juvenile justice also provide a broader context in
which ideas about teenage pregnancy and its outcomes can be exam-
ined and evaluated.

Adolescent Childbearing: A Core Concern

A rigorous delineation of what might make teenage parenting a spe-
cial problem for public law is more than a formal preliminary to the
policy analysis of particular kinds of programs. It is important to lo-
cate the current concern about teenage childbearing in the modern
legal conception of what adolescence is and should mean in the per-
sonal development of those who pass through it. We can then use
what we regard as the values being protected in worrying about ado-
lescent childbearing as a guide to programs of prevention. Anchoring
concerns about teenage childbearing in a specific conception of ado-



lescence helps define the kind of programs that can be justified in 
the name of this special concern. Moreover, the identification of
proper program elements helps us evaluate the consequences of the
state’s going into the business of discouraging teenage childbearing—
consequences, I shall later argue, that do not uniformly operate to the
benefit of all young people.

The legal conception of adolescence that I have argued for else-
where is a period when those not fully adult are engaged in the
processes of becoming adult (Zimring 1982). During a period of legal
semiautonomy, young persons are progressively given opportunities
to make a variety of decisions for themselves, even though it is un-
derstood that their relative lack of maturity will lead to a number of
errors. This process is justified because trial and error in decision-
making constitute one necessary part of learning adult competencies
in any society where the freedom of choosing the path of one’s own
life is the hallmark of legal adulthood. This “learner’s permit” per-
spective is discussed in chapter 2.

The more complex and multifaceted adult roles become, the longer
the learning process to full adult competency, and thus the longer the
period of adolescence required for transition into adulthood. This
linkage explains the irony that modern adolescents are simultane-
ously precocious and retarded when compared to earlier cohorts of
youth. Much of the rhetoric that accompanied the extension of the
franchise to 18-year-olds in the early 1970s celebrated the achieve-
ment of modern youth, often in contrast with earlier generations. And
children today do have more formal education and more exposure to a
wider world at earlier ages than the preceding generations.

But there is a contrast between absolute and relative development
that characterizes the careers of many modern adolescents: the 18- 
or 19-year-old of the 1990s typically has achieved more in many
spheres of training and development than the 18- and 19-year-old of
the 1920s. But the modern adolescent also typically has further to go
to complete the process because of the increasing complexity and
variousness of the adult choices that must be made in contemporary
American life.

The absolute advantage of the modern adolescent over young peo-
ple in earlier generations is an argument for earlier exercise of some
privileges that depend on minimal competence. However, on a rela-
tive basis, intellectual and social development among today’s 18-
year-olds is certainly no closer to the completed process of adult de-
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velopment in 2005 than was the case in the 1920s or earlier. Young
people may have come further, but they also have further to go. The
gap that still exists between the equipment for choice possessed by a
modern adolescent and what we expect for contemporary adulthood
is particularly problematic when we consider those decisions made
in adolescence that will have substantial and permanent effect on the
life opportunity of young people, decisions such as whether to be-
come a parent.

The juxtaposition of relative and absolute accomplishment is,
then, central to the concern about teenage parenthood. In the United
States in 2005, public concern is expressed not merely about out-of-
wedlock pregnancy or pregnancy in the early teens but also about
married 18- and 19-year-old women having babies. This concern has
increased, even though the incidence of childbearing in the teen
years has not increased recently.

The problem with 18-year-old childbearing from this perspective
is that early parenthood interrupts the parents’ process of develop-
ment and impinges on the parents’ future choices and life chances.
This will be true for all mothers maintaining custody and for any fa-
ther with custodial or financial responsibilities. Having and keeping
a child lock an 18-year-old parent into duties and foreclose opportu-
nities. It is this sense of childbearing as arrested development that
animates the advertising slogan “Children having children.”

Of course, having a child at any time can lock a parent into
commitments of care-giving and will foreclose opportunities for
other kinds of development. Having a child before finishing the
process of growing up means that the choices between commitments
to parenting and to other life opportunities will not be made with the
degree of social experience that we associate with adult competence.
The decision-making that leads to adolescent parenting may be
flawed by lack of experience and maturity and is therefore a proper
concern of public policy. We want adolescents to accumulate more
experience for longer, making decisions with less fateful and perma-
nent consequences in their lives before crossing the threshold of al-
truistic permanent commitment.

In this account, the central problem of premature commitments to
parenting relates to the quality of decision-making. Persons who be-
come parents give up other opportunities as a consequence, at what-
ever stage in their social development the decision is made. The
problem of teenage parenting is that the decision to forgo other op-
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portunities is not made with the same wideness of worldview and
the same experience in making decisions that are the hallmark of
adulthood in democratic society.

There are, of course, some persons who make decisions in the same
way at age 18 that they would at age 25 or 30. This may well be as true
of some 16-year-olds. But for most modern adolescents, the world
widens dramatically during the years of secondary school and just be-
yond. In an ideology of adolescence that places great emphasis on mo-
bility and choice, there is great personal cost in making binding
choices earlier than when the range of choice available is well known.

This broad objection to adolescent parenting can be contrasted
with two narrower sets of concerns that focus on the association be-
tween teen parenting and manifest pathology. One concern about
“children having children” is that an interruption in the maturing
process of the teenage parent will lead to unfortunate near-term con-
sequences. Thus, we hear that those who become parents at young
ages will interrupt their educations and forgo economic opportuni-
ties as a consequence of childbearing.

Two points can be made about this. First, becoming a parent car-
ries opportunity costs throughout the life cycle. Adult decisions to
bear and raise children also frequently lead to sacrifice in educa-
tional and economic opportunities for parents. A measure of respect
is frequently paid to adult citizens who choose to make the sacrifices
associated with becoming parents. Why, then, our paternalistic hos-
tility to the sacrifices of teenage childbearing? The emphasis on the
quality of decision-making involved in becoming a parent provides
an answer. The social plaint about adolescent decisions to forgo
other opportunities in order to become parents is “You don’t know
what you’re missing.”

A second point is made that there are some lost opportunities
associated with premature childbearing that do not occur in later pe-
riods. Even if the young mother manages to finish school and find a
desirable job, the process of deciding to become a parent will lack
the resonance of maturity. Having come to parenthood too early, she
will find that the path to making the decision will not contain the ex-
perienced-based reflection that itself then becomes one of the posi-
tive aspects of later parenthood. In this view, immaturity can render
the decision to bear children as lacking truly informed consent.

An even narrower set of concerns about adolescent childbearing
involves a high incidence of particular identified pathologies, such
as low birth weight, impaired maternal and child health, welfare de-
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pendency, illegitimacy, near-term divorce, and the like. These spe-
cial problems exacerbate adolescent pregnancy far too often, and ad-
ditional resources should be invested in programs aimed at postpon-
ing parenthood beyond the adolescent years on account of these
related pathologies (Hamburg and Dixon 1992).

But if this litany of pathologies is the heart of the matter, then a
special concern with adolescent pregnancy is both overinclusive and
underinclusive. It is overinclusive because some adolescent child-
bearing will avoid serious pathology. This is particularly the case
when public resources are invested to support childbearing. And a
targeted concern on adolescent pregnancy is also underinclusive, in
that the majority of children from divorced and welfare-dependent
families are not the direct result of teenage childbearing. A focused
concern on pathological outcome would seem to be as much directed
at support for parenting by young persons as for postponing parent-
ing. It would also miss some aspects of adolescent development that
are worthy of notice.

Cause for Concern?

There is ample room on the basis of currently available data to dis-
agree about the importance of early childbearing as an independent
problem meriting public intervention. Many of the handicaps associ-
ated with early child rearing are not necessarily caused by pregnancy
and parenting (Luker 1995). And many of the educational and expe-
riential options we could wish for middle and late adolescents
would not be widely available to many young mothers in any event,
because of their limited economic means and educational back-
ground. In this sense, the theory of adolescence that animates a 
general objection to early childbearing can be seen as restrictively
middle-class.

Yet the aspirations that most urban households of all classes have
for their children are also rather middle-class, and there are few en-
claves in late twentieth-century America where an 18-year-old’s
pregnancy is regarded as good news by parents and peers. While be-
coming a parent in the late teen years can be something less than a
disaster (Furstenberg, Brooks-Gunn, and Morgan 1987), a public
preference to keep the teen years occupied with the adolescent’s 
personal development can be justified. Nobody yet argues that
teenage childbearing facilitates choice and mobility. The fact that
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early childbearing is by no means the only restriction on develop-
ment faced by adolescents at risk requires broader programs than just
pregnancy prevention. But social comfort with other people’s chil-
dren being locked into permanent roles while our own children pre-
serve middle-class options seems a far from benign double standard.

That the costs of teen parenting may have been overestimated be-
comes an argument against public investment in prevention only if
such prevention programs hurt young people. This highlights the im-
portant relationship between the justification for public programs in
this area and the content and effects of the programs. My own con-
clusion is that as long as a public program pays proper regard to the
interests of the kids it is trying to protect, a policy to encourage post-
poning childbearing beyond the teen years can be justified.

Implications for Program Strategy

The decision to have children at any age carries significant opportu-
nity costs. In America, the opportunity costs of adolescent childbear-
ing are seen to be higher than for childbearing in later years. But
whether or not the burdens encountered by an adolescent parent are
greater, there is a separate justification for special public concern
about adolescent parenting, because adolescents lack the life experi-
ences that would prepare them for making so fateful a choice in an
authentically adult way. Adolescent parents do not know what they
would be missing.

If this concern functions as the justification for special state pro-
grams, I argue that the programs designed to respond to this problem
should be: (1) general in scope rather than simply targeting the 
earlier years of adolescence; (2) preventive rather than just ameliora-
tive; (3) paternalistic in preferring postponed parenthood; and (4)
protective of the adolescent at risk rather than punitive or neutral in
approach.

Generality

A concern with the quality of decision-making about childbearing
can support programs that encompass the full range of adolescent de-
velopment rather than the earlier adolescent years, which are of par-
ticularly high biological and economic risk. No matter what one’s
special orientation, early adolescence presents particularly high risks
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for pregnancy and parenting. The concern for “children having chil-
dren” is most acute when those children are 13-, 14-, and 15-year-
olds, still early in the secondary education process, still not physi-
cally mature, and great distances away from the experiential base
that should be the background for decisions about marriage and
childbearing. Any program especially concerned with adolescent
pregnancy should make young adolescents a special priority.

But a concern about the proper experiential background for deci-
sions about having a child need not be restricted to younger adoles-
cents. Publicly supported programs that are based on the concerns
outlined earlier can and should target older adolescents, as well as
younger ones, and express concern about decisions made by high
school graduates as well as younger adolescents. In this sense, ado-
lescents who are not obviously regarded as still “children” should be
the object of concern about childbearing decisions, even if they are
already acquiring job experience, voting in national elections, and
further along the way to authentic adulthood than the younger teens
(Zimring 1982).

Prevention

Another feature of the public programs that can be justified on this
ground is that they are concerned with prevention as well as the
amelioration of the problems associated with adolescent pregnancy
and childbearing. If only the lack of prenatal care would justify spe-
cial concerns for adolescent pregnancy, why not concentrate public
funding on providing prenatal care instead of attempting to reduce
the incidence of pregnancy? Similarly, if the limited economic op-
portunity associated with teenage parenting was the major concern,
why not just invest public funds to provide counseling and other
supportive services?

Concern for premature judgment suggests the investment of re-
sources to prevent pregnancy, not just to support teen pregnancy and
parenting. This is especially true for younger adolescents, but is also
justified for those of our children who are well launched in college
and a variety of experiences in travel, education, and dating.

Paternalism

The special justification for postponing adolescent child rearing per-
mits a degree of paternalism in the administration of prevention pro-
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grams, although there are important practical and principled limits
to the degree of paternalism that should be allowed. The limited pa-
ternalism I support is one of a state program that can persist in pre-
ferring the postponement of childbearing among adolescents even if
the adolescents disagree. If the problematic nature of adolescent
judgment about childbearing is the justification for a special pro-
gram, it would be inconsistent to simultaneously premise a special
program on notions of immaturity of judgment and to exempt all
adolescents who wish to have children from a public judgment that
family responsibility should be deferred.

But it is only in this special case that notions of adolescent imma-
turity provide an automatic basis for substituting public judgments
for personal preferences. Once pregnancy is an accomplished fact,
any presumption that the state knows best should probably be inop-
erative. The limited case paternalism I support is limited to prefer-
ring that children do not get pregnant.

Why not let notions of adolescent immaturity license more force-
ful varieties of state intervention? Let me defer this issue briefly
while finishing the list of themes implied by the central concern out-
lined in the first section.

Protection

My final implied dimension of public programs is the most impor-
tant. State initiatives in this field should protect the individual ado-
lescent at risk rather than be punitive or neutral with respect to her
immediate welfare interests. If the reason we worry about adoles-
cents becoming parents is the risk to their welfare as adults, then the
welfare of the individual adolescent should remain central in a spe-
cial program. Public programs designed merely to reduce welfare
rolls or infant mortality or divorce rates should not be targeted espe-
cially at adolescents. The special concern of adolescent childbearing
is adolescent welfare, and the obligation that the state authority as-
sumes in taking special power over the lives of adolescents on this
account is to do so with their welfare as a central policy goal.

With this point about youth welfare in mind, we can return to the
real-world context of limited paternalism. What prevents society
from implementing paternalistic programs aimed at adolescents at
risk for childbearing that are both compulsory and therapeutic? The
objection to this combination of coercive state programs as the means
and youth welfare as the end is a practical one. Three-quarters of a
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century of juvenile court reform efforts have been founded on the fu-
tility of coercing cures among the young. More specifically, the ado-
lescent at risk of pregnancy has long been considered what the law
calls a “status offender” and was made the subject of compulsory
public programs that were celebrated failures in protecting the ado-
lescent and the larger community (Zimring 1982, ch. 5). There is in
this history no evidence available that compulsory programs that
greatly restrict the liberty of adolescents at risk achieve benefits
worth their substantial costs.

The history of efforts to coercively cure status offenders suggests
that the burden of persuasion should be substantial on those who
would return to government efforts in that direction. But history also
suggests that new emphasis on a peril to adolescent development is
frequently accompanied by new bursts of faith in coercive interven-
tion. Changing the problem label seems to reinvigorate enthusiasm
for policies of coercion.

Broad powers were delegated to the juvenile courts to deal with
large categories of adolescents at risk. Institutions were built and
staffed, programs were funded and widely praised on the assumption
that paternalistic and coercive programs could rescue adolescents
from the danger of living criminal, immoral, and dissolute lives.

The best historical evidence demonstrates that coercive inter-
vention programs never worked well (Friedman 2002; Schlossman
1977). The contemporary effort to rethink government’s role in deal-
ing with status offenders emphasizes reduction in forced interven-
tion while attempting to minimize the real dangers that status of-
fenders face in unregulated environments with voluntary programs
and limited crisis intervention.

The consensus that supports this direction of reform for status of-
fender programs is all the more remarkable because of society’s re-
luctance to accept the limited capacity of the state to help adoles-
cents at risk. A sense of limit conflicts with the persistent American
optimism that only the right set of programs need be identified for
problems to be solved.

Thus, there is more than a small danger that the relabeling of prob-
lems and the programs designed to respond to them can lead to a
repetition of the mistakes that characterized earlier adventures with
status offenders. With each new threat to adolescent well-being—be it
an epidemic of teenage pregnancy, the threat of crack cocaine, or the
specter of AIDS—impulses to intervene run high. Often, the institu-
tional memory of program failures does not carry over to the new in-
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stitutions participating in policy discussion and in the arena of leg-
islative change. For this reason, one hazard in public policy toward
adolescents in the United States is that it is merely old wine in new
bottles.

The Perils of Prevention

Those who design and execute criminal laws have a much easier task
than the practitioners of juvenile justice in one important respect.
The goal of criminal law is to stigmatize particular forms of pro-
scribed behavior, as well as the persons who engage in that behavior.
To cast both the act and the actor in the same negative light is often
possible. But the law gives those who practice juvenile justice an 
unattainable goal, the objective of stigmatizing behaviors without
stigmatizing those young persons who engage in them. The goal is
unattainable, because negative social judgments about particular’ be-
haviors inevitably spill over to become social evaluations of the per-
sons who engage in those behaviors.

This social fact has placed a contradiction at the heart of the op-
eration of modern juvenile justice: What the formal law demands—
stigma-free treatment of the alleged delinquent—cannot be achieved
when the system simultaneously wishes to attach stigma to delin-
quent behavior. Even in an age that has witnessed a so-called Teflon
presidency, social judgments about delinquent behavior inevitably
rub off on those who engage in the behavior.

The same conflict can be seen at the center of programs that seek
to reduce rates of adolescent pregnancy yet ameliorate the difficult
life settings of adolescents who are involved in the process. Effective
prevention programs will stigmatize teen childbearing. That negative
social judgment puts pregnant and childbearing adolescents at
greater risk. One consequence of this is that a major secondary goal
of preventive programs in this area should be the correction of the
negative effects that are by-products of a primary prevention thrust.

Do successful prevention programs really stigmatize adolescent
parenting? Of course. Any program that seeks to redirect voluntary
adolescent behavior is an exercise in marketing. With respect to ado-
lescent parenting, the marketing task is to focus attention on the 
negative aspects of pregnancy, childbearing, and child rearing. Some
analogues in our recent experience are public and private campaigns
to dissuade teenagers from cigarette smoking and, more recently,
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using drugs. The antismoking campaign research found that the most
successful appeals to an adolescent audience involved short-term
rather than long-term effects and emphasized the dumbness of smok-
ing. The marketing task is to convince young persons that those of
their peers who smoke should not be emulated. The mechanism is
stigma.

So one necessary element of discouraging teenage parenting is
stigma. But negative messages about adolescent pregnancy and child
rearing inevitably spill over into negative judgments about pregnant
and parenting teens. Programs that effectively dissuade young per-
sons at risk of becoming parents do so at the price of further lowering
the social standing of those who are pregnant and parents.

One case study in the manifest and latent effect of stigma involves
teenage marriage. If the decades after 1950 of American demographic
experience were to become a Perry Mason adventure, it could be 
titled “The Case of the Disappearing Bridegroom.” As figure 9.1
shows, the proportion of girls, aged 15 to 19, who are currently mar-
ried has declined in each census year since midcentury and now
stands at miniscule levels (Hayes 1987; U.S. Bureau of the Census
1953). Behaviorally, teenage marriage was social deviance in the late
1980s, which seems to have reduced the birthrate somewhat among
teenage girls, thus deferring childbearing to later years for many
young women (see, e.g., Weeks 1976).

But as marriage rates decline, a larger proportion of those preg-
nancies that do occur during the teen years will occur outside of
marriage. In this sense, an increase in the proportion of all live births
among teenage girls that are illegitimate is evidence that policies that
stigmatize teenage marriages are working, but working at a substan-
tial cost to a group of young women who are pregnant, unmarried,
and the object of social stigma.

Consider, for example, the social environment in which an 18-
year-old male high school senior makes a decision in 2005 about
how to respond to the fact that his 17-year-old girlfriend is pregnant.
Demographic statistics suggest that the young man bent on “doing
the right thing” in the 1950s frequently reached different decisions
from those he reaches now. And one important reason for this is that
the social status of marrying at 18 in order to raise a child has de-
clined precipitously. However difficult in other respects, one of the
nice things about “doing the right thing” is the positive judgment one
obtains from one’s social group after embarking on that course of ac-
tion. That kind of positive reinforcement for 18-year-old males mar-
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rying seems to have disappeared from adult society and from most
adolescent peer cultures in the United States.

The simple point is this: the war on adolescent pregnancy neces-
sarily inflicts casualties, and today these casualties are often preg-
nant and childbearing adolescents. These teenage girls were always
at the highest risk of suffering the bad outcomes that come with early
parenting. One negative consequence of stigma-based programs is in-
creased difficulties suffered by those most at risk of negative social
consequences from teenage pregnancy. What to do?

There is a direct contradiction between the negative effects of
stigma-based prevention programs and any sentiment that initiatives
in this field should be protective of the individual adolescent at risk.
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race and census year. Source: data for 1950 are from: U.S. Bureau of the
Census (1953); data for 1960, 1970, and 1980 are from Hayes (1987).



One way to cope with this kind of conflict is to deny the protective
obligation of state policy. Thus, in dealing with delinquents, some
contemporary observers now use the blameworthiness of individual
delinquents to deny any obligation to take their interests into ac-
count in the juvenile justice process. Can a parallel argument be con-
structed for disowning those who are dumb enough to get pregnant
or to stay pregnant? I hope not, but blaming the victim is tempting in
social policy toward adolescents at risk.

Instead, a balanced social agenda requires programs to ameliorate
the risks experienced by girls who experience pregnancy in adoles-
cence. This obligation should be a reason to avoid inflicting gratu-
itous stigma in programs (i.e., by excluding adolescent mothers from
educational programs). The obligation to protect provides another
reason to justify programs for those males and females who choose
adolescent parenting as the lesser evil.

But is it not inconsistent to support both programs that seek to
prevent adolescent parenting and programs that seek to support
young persons who have children? The answer is no. As long as
youth welfare is the goal of pregnancy prevention programs, the
same reasons that underlie committing resources to prevention pro-
grams counsel us to help those of our older children who now have
children themselves. If we value the developmental options of young
people, we should seek public policies that foster the development
of pregnant as well as nonpregnant young women.

The true inconsistency is pursuing youth welfare only to the
water’s edge, by using the needs of young persons as a justification
for prevention programs but ignoring those needs when pregnancy
and childbirth occur. Both support of adolescent parenting and steps
toward prevention are necessary elements of an evenhanded policy
that addresses the central social harm of premature parenting.
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T E N

Juvenile or Criminal Court?
A Punitive Theory of Waiver

Transferring defendants still young enough for juvenile
court into the criminal courts is a compound legal ar-

rangement of a special character; it is a universal exception to a uni-
versal rule. The first universal is juvenile justice itself. In every
American state, juvenile courts have been created to respond to
criminal charges against offenders under a maximum age that varies
from 16 to 18.

The use of a juvenile court for youth crime is in fact almost uni-
versal throughout the developed nations. No major industrial democ-
racy incorporates the processing of very young offenders into the
normal operation of its criminal courts. A century after its creation,
the juvenile court is the uniform major premise in policy toward
youth crime in every advanced legal system.

While juvenile court is the universal rule, every American juris-
diction has provided for exceptions to it—circumstances and proce-
dures that transfer those within the age boundaries of juvenile court
to criminal court instead. The particular procedures used and the cir-
cumstances that justify their use vary, but the provision for some
transfer of cases is, in the United States, just as universal as the gen-
eral policy that it modifies.

Both the policy of juvenile court jurisdiction and the exception to
it are puzzling American universals. Why the ubiquity of juvenile
courts for trying our youngest offenders? What is the special advan-
tage of a court for children in criminal cases? Why does such a court
continue everywhere, despite widespread doubts about its capacity
to rehabilitate youth on the terms of the court’s original philosophy?
If juvenile court is a good place to process and sanction most young
offenders, why not all young offenders?

My account of the answers to these questions will be delivered in
four installments. The first section argues that the necessity of trans-
fers must be understood in the context of the functions and limits of



juvenile courts. The modern juvenile court is an institution that
holds juveniles accountable for intentional wrongs but is restrained
in both the kind and amount of punishment it can administer. The
strong pressure to remove cases from juvenile court comes when
older adolescents are accused of conduct so serious that the mini-
mum punishment felt necessary exceeds the maximum punishment
within the power of the juvenile court. It is the limited capacity of
the juvenile court to punish that leads to transfers as a universal ex-
ception to juvenile court jurisdiction in the United States.

The second section examines three different structural accommo-
dations to the need for serious punishment for a few youths: whole-
sale transfer of jurisdiction to criminal courts; the expansion of pun-
ishment powers available within the juvenile court so that even the
most terrible crimes can meet their just deserts in a juvenile court;
and the selective transfer of cases. I regard selective transfer as the
obviously superior method to respond to the need for serious pun-
ishment in extraordinary cases.

But selective transfer can be achieved in many different ways. The
third section contrasts three different mechanisms for transfer: (1)
legislative standards that define both the necessary and sufficient
causes for transfer; (2) a legal framework that delegates power to
judges to decide whether a particular case requires transfer; and (3) 
a system that delegates total power to prosecutors. In practice, I 
show the real choice is between judicial and prosecutorial final 
authority.

The concluding section of this chapter describes a few of the 
minimum conditions necessary to justice at the interface between ju-
venile and criminal court. Without appropriate substantive provi-
sions for the treatment of transferred cases, no procedural restric-
tions on the method of transfer can rescue the system from
incoherence.

One further point is necessary as an introduction to this chapter.
The question of transfer from juvenile to criminal court is the very
opposite of an independent issue. The design of sensible provision
for transfer depends on clearly understanding the functions and 
limits of juvenile and criminal courts, and the differences be-
tween these two institutions. Finding the appropriate methods of
transfer from juvenile to criminal courts thus demands that we 
comprehend the entire context in which such decisions must be
made.
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The Mission and Limits of Juvenile Court

The universal popularity of juvenile court jurisdiction for very young
criminals suggests a widely shared perception that the very youngest
law violators are different from other criminals, as well as agreement
that a special judicial institution is better suited to adjudicating cases
involving the young than is a criminal court. In the original theory 
of the juvenile court, young law violators were considered just 
one class of child in need of help, and the only official reason for 
any legal response when children committed crimes was to help the
child. On this theory, interventions in the lives of delinquent youth
were no different from the responses that the legal system would
choose for noncriminal children in need of supervision, and wholly
different from those appropriate to adult law violators (Mack 1909).
In theory, the special province of the juvenile court flowed automati-
cally from the solely youth-serving purposes for intervention in the
juvenile court.

But was there ever really a time when the legal system’s response
to the youthful burglar and car thief was wholly nonpunitive? His-
torical accounts from the earliest years suggest that help without
blame was never the court’s sole basis for intervention (Platt 1969;
Schlossman 1977). Punitive motives seem to have been an inevitable
part of juvenile court responses from the start, and by the time In re
Gault was decided in 1967, the punitive content of juvenile court
sanctions for delinquency was the central factual premise on which
modern procedural protections were based (Zimring 2000, pt. 2).

For at least a generation, then, the official jurisprudence of the ju-
venile court’s delinquency jurisdiction has included the punishment
of wrongdoing. Even with the reduction in culpability that the young
may deserve because of diminished responsibility, why not adminis-
ter such punishments in criminal rather than juvenile courts? Why is
punishing the young in the juvenile court style so different and so
much better than the sanctioning that criminal courts can deliver
that every legal system chooses the juvenile court forum?

The advantages of the juvenile court are two. The first distinguish-
ing feature of a juvenile court is expertise on youth and youth devel-
opment. The court and its affiliated institutions have expertise in the
special needs and special responses of young persons. In the modern
understanding of juvenile justice, such special information on youth
is not only relevant to a narrow band of issues concerning rehabilita-
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tion but also informs the character of appropriate supervision, of as-
sessments of dangerousness, and of judgments about culpability
(Allen 1964, 52–53).

But more than expertise is involved in the uniform choice of a ju-
venile court. The second advantage of the juvenile court is restraint
from the imposition of destructive punishments. Even in the post-
Gault era of legal realism about its mission, the American juvenile
court has been characterized by a qualified but very significant com-
mitment to the welfare of all minors who come before it. The juve-
nile court, in setting the terms of punishment, must stop short of de-
stroying the objects of its attention to preserve its legitimacy.

In other writing, I have used the phrase “room to reform” to de-
scribe the objective of juvenile courts even when they punish. The
policy of the juvenile court is to punish offenders without sacrificing
the long-term life chances and developmental opportunities of the
targets of punitive sanctions (Zimring 1998, ch. 5). The key distinc-
tion here is between punishments that hurt and those that perma-
nently disfigure. Discomfort and restriction are elements of juvenile
sanctions, but permanent stigma is to be avoided at great cost, and a
juvenile residential facility that did not offer schooling and life
preparation to its subjects would be in irredeemable conflict with the
purposes of the modern juvenile court.

This search for nondisfiguring punishments is by no means the
equivalent of seeking out only the best interests of the convicted ju-
venile burglar. All of the customary aims of criminal punishment can
be served while providing room to reform, including deterrence,
short-term incapacitation, and retribution within limits. But the lim-
its of punishment are also very important. The problem with extend-
ing secure confinement far into adulthood to punish juvenile crime
is the destruction of any chance for a normal young adulthood. The
typical maximum sanction in juvenile court will leave time for a
young adult to emerge from confinement to enter the world of work,
to mate, and to form a family. The high value placed on the future
life opportunities of the delinquent is a defining aspect of the juve-
nile court that sets it apart from the open-ended punishment port-
folio of the criminal court. The two courts may serve the same inven-
tory of purposes of punishment, but with very different limits.

The commitment to limit punishments to preserve the juvenile’s
life chances is at once the singular appeal of the juvenile court and
the characteristic feature of juvenile justice that inevitably produces
pressure to transfer some serious cases to criminal court. The reason
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for this dual importance is that the mix of sanctions limited in this
way is the best result for the overwhelming majority of all youth law
violations, but a serious problem for a very few of the most serious of
juvenile crimes. If the unwillingness of a juvenile court to disfigure is
a defining characteristic of its orientation to its subjects, the very se-
rious crime committed by a 16- or 17-year-old is exactly the kind of
hard case that the juvenile court cannot easily accommodate while
preserving its nondestructive mandate.

On this account, the limited range of sanctions is not an oversight
or an unimportant detail of the juvenile court’s organization but
rather a fundamental element of juvenile court philosophy that is the
court’s great strength in most cases. But there are, it seems, cases
where the most severe secure confinement that the normally consti-
tuted juvenile court can permit itself falls far short of the minimum
punishment that the community will tolerate. The typical worst case
in a metropolitan juvenile court with a maximum jurisdiction age of
18 will be intentional homicide (Zimring 1998, table 7.1) committed
by a 16- or 17-year-old. These are visible cases where punishment re-
sponses that avoid impinging on the offender’s life changes may fall
short of the community’s sense of minimum desert. What to do?

To ignore demands for a special punitive response is an act of will
that leaves the juvenile court vulnerable to swift legislative change in
a democratic government. While “worst case” events are a small part
of the juvenile court’s business, they are recurrent phenomena. Some
accommodation to the pressure for additional punishment in serious
cases has become universal in the United States. But the structural
changes that have been made to account for hard cases differ, and
these different systems carry very different mixes of cost and benefit,
as the next section will demonstrate.

Of course, not all of the cases transferred out of juvenile court are
superserious. In this regard, it is necessary to distinguish between
the type of case that makes transfer necessary and the much wider
variety of cases that get transferred. Once transfer out of juvenile
court is institutionalized, the practice is often not restricted to the 
superserious cases that rendered it necessary. All manner of older,
recidivist, and recalcitrant juveniles are pushed into criminal courts
once the channel between the two institutions has been opened (Feld
1987; Ferguson and Douglas 1970). But my argument suggests that
only one class of cases makes transfer necessary, and substantial ef-
fort should be invested in restricting the practice to cases that meet
the criterion of core necessity.
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If waiver is restricted to cases where the sanctions available in ju-
venile court are clearly inadequate, the great majority of cases close
to the waiver border will be homicide charges, but not all homicide
charges will be strong candidates for waiver. In my view, even mur-
der charges are better thought of as a necessary but not a sufficient
condition for transfer of juvenile defendants to criminal courts. So
the number of cases where waiver might be necessary is small, but
the importance of finding a principled basis for waiver is much larger
than the number of cases would suggest. How juvenile and criminal
courts deal with these most serious cases is one significant element
of the legal framework of juvenile and criminal justice.

Structures of Accommodation

A very few young offenders will commit crimes that demand, at
minimum, more punishment than a juvenile court that seeks to avoid
debilitating injury can administer. There are three basic structural
mechanisms that might change the ordinary operation of juvenile
justice to meet the need for extra punishment in such extreme cases.
The delinquency jurisdiction of the juvenile court could be cut back
or abolished to minimize the number of extremely serious cases with
only limited punishment power available. Or punishment powers
within the juvenile court could be expanded so that even the punish-
ment suited to crimes of extreme seriousness would be available
within the court for children. Or a safety valve procedure for transfer
of some special cases could be instituted without changing either
general jurisdictional boundaries or limited juvenile court punish-
ment powers. Of the three structural accommodations, the safety
valve procedure for transfer in special cases is by far the most com-
mon and also the least harmful to the appropriate functions of the ju-
venile court. Only highly selective transfer systems can avoid need-
less reductions in the jurisdiction of juvenile courts and gratuitous
assaults on the legitimacy of the court.

Jurisdictional Cutbacks

If the juvenile court is a barrier to the just punishment of very serious
cases, why not just abolish the court? Such a remedy might be re-
garded as overbroad, since more than 98 percent of the delinquency
petitions in the United States are not transformed into adult prosecu-
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tions where the practice is discretionary. But what is the harm in
dropping juvenile court jurisdiction when minors commit felonies?

The harm of adopting an overbroad reduction in juvenile court
jurisdiction is important only if there is special value in treating
most juvenile crime in a distinctively juvenile court. For this reason,
the willingness to adopt overbroad restrictions on the jurisdiction of
the juvenile court is one significant indicator of continuing public
commitment to the ideal of a children’s court.

The broadest method of cutting back on the limited punishments
of juvenile justice is to abolish the court entirely, thus ending any
special restrictions on punishment tied to juvenile courts. For all its
punitive simplicity, this has been a reform option without any con-
stituency even in an era of great concern about lenient treatment of
young criminals. Nothing speaks as powerfully to the continuing le-
gitimacy of some ideal of juvenile justice than the absence of credible
campaigns to disestablish the juvenile court.

Short of abolishing the jurisdiction of juvenile courts, the next
most effective wholesale reduction in jurisdiction would be to cut
back on the court’s maximum jurisdictional age. While the usual
boundary between juvenile and criminal courts is the eighteenth
birthday, there are many states that use the seventeenth birthday as
the jurisdictional end of juvenile court and some that cut off delin-
quency jurisdiction at 16. Cutting off the oldest age groups from
delinquency jurisdiction would have substantial impact on serious
crimes of violence because such offenses are more common in the
late teens than in younger age, groups. More homicide arrests occur
between the sixteenth and eighteenth birthday in the United States
than in all the younger age groups combined (United States Depart-
ment of Justice 1998, 232–233).

Reducing the jurisdictional age of the juvenile court is both overly
broad and too narrow as a method of removing serious crimes from
the protection of juvenile justice, but only its overbreadth is a deci-
sive disadvantage. Cutting the age of juvenile court delinquency ju-
risdiction from 18 to 16 would reduce the homicide caseload by 60
percent, but that would still leave hundreds of homicides each year
within the age boundaries of American juvenile justice. So reduction
in age would not be a complete removal of troublesome cases and
would have to be supplemented with other case reduction methods.
But that is hardly a fatal defect in any legal restructuring that does
not carry significant costs.

It is the overbreadth of age reduction reforms that must explain
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the reluctance of American states to adopt them in large numbers
even during the youth crime panic years of 1991–97, when new leg-
islative countermeasures to youth violence were an annual event.
The problem with age reductions is that they indiscriminately sweep
nonviolent and violent offenders alike into the ranks of criminologi-
cal adulthood, flooding the criminal courts with nonserious cases.
But what is the great harm in tens of thousands of adolescent thefts
and house break-ins being processed in criminal courts?

The lack of recurrent efforts to lower age limits is powerful cir-
cumstantial evidence that unnecessary expulsion from the juris-
diction of juvenile courts is currently still widely regarded as a sig-
nificant disadvantage. My argument here is that general cutbacks in
jurisdiction would be a natural method of responding to concern
over serious cases if there were no strong preference for juvenile
court jurisdiction in garden-variety delinquency cases, including
many cases of juvenile violence. The prospects of this kind of cut-
back are worth our attention in analyzing the treatment of serious
cases not because they have been a popular method of diverting trou-
blesome cases, but precisely because they have not been embraced in
the war against juvenile violence.

The failure to launch radical experiments in the reduction of
delinquency jurisdiction tells us that juvenile court processing of
youth crime is still a normative system. In this sense, the absence 
of abolition and age reduction as popular causes is the dog that did
not bark in juvenile justice reform. The only explanation for no seri-
ous proposals to cut back juvenile courts is the continued legitimacy
of the ideal of juvenile courts for young offenders.

There is one further respect in which the absence of any trend to
reduce the maximum age of delinquency jurisdiction provides data
of value on public opinion about adolescent development. The eigh-
teenth birthday has been a consensus boundary in juvenile justice for
some time, but the original subjects of delinquency jurisdiction were
much younger than that (Zimring 1982, ch. 3). The age of both modal
and maximum delinquency jurisdiction expanded throughout most
of the twentieth century. There is no sign that the current conditions
of American life carry any strong countervailing tendency. While
legal reforms provide that youths accused of particular serious
crimes can be transferred at earlier ages to the criminal court, the ab-
sence of any broader cutback in maximum age argues against con-
cluding that younger offenders are being transferred because they are
regarded as more mature than in previous generations. Earlier matu-
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rity would support a general reduction in jurisdictional age. The se-
lection only of serious crimes suggests the need to punish rather than
any developmental maturity of the object of punishment is the mo-
tivating factor.

So the political slogan “If you are old enough to do the crime, you
are old enough to do the time” is not about maturity. It is instead a
denial that issues like immaturity should be relevant to the appropri-
ate punishment for criminal offenders. The lack of consistent mo-
mentum toward lower jurisdictional age limits in the United States
shows us that the shift toward punitive responses to serious youth
crime is not grounded in a conception that adult levels of responsi-
bility are acquired either earlier or more easily than in past genera-
tions. The political conflict in the United States is not about adoles-
cent maturity but about the relevance of immaturity to the proper
punishment of young offenders.

Expanding Punishments in Juvenile Courts

Once the problem presented by serious youth crimes is identified as
the limited punishment powers of juvenile court, one natural remedy
would be to expand the maximum punishment available in juvenile
court until the gap between what the community demands and what
the court can provide has been closed. For many years, the notion of
expansions of penalties within juvenile courts was a road not taken
in juvenile justice reform, and criticism of this strategy was a hypo-
thetical exercise (Zimring 1981, 1991). More recently, several juris-
dictions have authorized special trial procedures and expanded 
punishments in some branches of juvenile court under the rubric
that Redding and Howell (2000) call “blended jurisdiction.” The de-
tails of “blended jurisdiction” schemes vary, but most such systems
share three characteristics: (1) cases are assigned to special divisions
within juvenile courts where jury trials and other nonstandard pro-
cedural protections are provided; (2) very long periods of penal con-
finement are available after conviction, but usually the confinement
extending past majority is assessed conditionally, with further pro-
ceedings and findings necessary to confirm long sentences; and (3)
these blended alternatives within the juvenile court are not an exclu-
sive mechanism for extending punishment—every jurisdiction with
blended jurisdiction provides for transfer to criminal court for homi-
cide prosecutions as well.
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The Byzantine complexity of the laws creating blended jurisdic-
tion sentencing demands scrutiny. In an era where truth in sentenc-
ing is popular and hostility to indeterminacy is rampant, the Texas
provisions create nominal 40-year sentences that can nonetheless re-
sult in the release of a juvenile at age 18 unless the longer penal term
is extended at a separate hearing when the offender turns 18. The
Minnesota blended jurisdiction sentencing provisions are among the
most dauntingly complicated in the history of criminal sentencing.
Both the complexity and the conditional nature of typical “blended”
sentences may be the result of intentional efforts to design systems
that sound much tougher just after conviction than they turn out to
be in the hard currency of time served in custody. There is a long tra-
dition in the United States of creating sentencing systems that bark
much louder than they bite. To some extent, both the contingency
and complexity of blended sentencing may just be deliberately false
advertising by drafters who want legislation to sound stringent.

But more than that must be at work to create sentencing structures
that are distinctively inconsistent with the prevailing style of sen-
tence determination. I would suggest that the contingency in most
extended sentencing systems is an attempt to resolve the central
dilemma of extended punishment power in juvenile court—any sen-
tence long enough to satisfy the retributive demands of the com-
munity in extreme cases is too long to be consistent with the juve-
nile court’s fundamental commitment to the life opportunities of its 
subjects. The only plausible escape from this dilemma is a form of
doublespeak in which long prison sentences can be announced but
not enforced.

I do not wish to recite in these pages the considerable litany of
disadvantages associated with extended punishments in juvenile
court that are mentioned in my earlier analysis (Zimring 1998, ch. 9)
and discussed elsewhere in this book. I do want to emphasize that if
limiting the destructive impact of punishments on youth is a central
tenet of American juvenile justice, then any juvenile court sentence
of 20 years’ time served turns out to be a contradiction of that central
element of the juvenile court’s philosophy. Criminal courts can ig-
nore the future life chances of the defendants before them and, in
fact, do so quite frequently. There is no violation of the criminal
court’s mandate in 25-year-to-life sentences as long as such punish-
ments are administered in ways consistent with penal proportion-
ality and the offender’s dignity and personhood. But when the juve-
nile court sacrifices its obligation to limit the destructive impact of
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its sanctions, it creates a crisis of mission, with implications that
spill over from the subunit of the court that assigns the extended
punishments to the whole of the juvenile court. Once that institution
gets into the business of unlimited destruction of the offender’s life
chances, the sincerity of its orientation to limits is open to question
across the whole spectrum of delinquency jurisdiction. When the ju-
venile court becomes the instrument of open-ended incapacitation,
the damage is to its core commitment: the court has not shot itself in
the foot, it has shot itself in the heart.

One reason I believe that the complex and conditional nature of
blended sentences is more denial than deception on the part of its
drafters is that the false advertising of blended sentences has been to-
tally ineffectual. In no jurisdiction where conditional sentences have
been used has the new blended jurisdiction system ended transfer to
criminal courts. In this important sense, extended sentences in juve-
nile court have been a supplement rather than a substitute for trans-
fer. If blended sentences were too transparent to serve as a displace-
ment of transfer to criminal court, it is plausible to search for other
constituencies that might see benefit in the complex contingencies of
the new provisions. One such benefit would be to reassure those who
would be gravely troubled by the long shadow that “real” 40-year
sentences would cast on the legitimacy of the juvenile court.

Selective Transfer

The vice of expanding punishment power in juvenile courts is that it
undermines the mission of the entire juvenile system. The vice of
across-the-board cutbacks in juvenile court jurisdiction is gross over-
breadth, because there is still a preference for juvenile court process-
ing of youth crimes, where this does not conflict with the commu-
nity’s sense of minimum commensurate desert. The best outcome is
to transfer only those cases where high-magnitude punishments are
required over to criminal courts, through a process that minimizes
the transfer of juvenile court subjects where a transfer is not neces-
sary. The optimal outcome is a system that produces selective trans-
fer only of cases where there is direct conflict between the upper
bounds of juvenile court punishment and the minimum punishment
deserved by an offender if guilty of the charged offense. That highly
selective transfer is a preferred result follows easily from finding
positive value in the juvenile court processing of most young offend-

JUVENILE OR CRIMINAL COURT? 149



ers. But who is to select the candidates for transfer and what pro-
cesses should govern the transfer decision? These are the topics of
the following section.

The Right Kind of Safety Valve

The traditional juvenile court structure in the United States devel-
oped with a discretionary system of waiver, where the juvenile court
judge could elect to waive his court’s primary jurisdiction over an ac-
cused juvenile, and only such a waiver would allow charges to be ad-
judicated in the criminal court. In the post-Gault era of prosecutors
in juvenile courts, the division of authority between prosecutor and
judge in juvenile court waiver decision-making is much like the divi-
sion of labor in sentencing decisions. The prosecutor is the moving
party who advocates the superiority of a waiver to criminal court,
and the judge is an umpiral authority with wide discretion to decide
the matter and very little prospect of reversal by an appellate court. 
It has traditionally generated a low volume of transfers to criminal
court.

An alternative or supplemental approach to discretionary waiver
is legislative provision for transfer to criminal court. Two types of
legislative standard setting on transfer should initially be distin-
guished. One type of legislation creates minimum conditions that
must be met before waiver is possible. The typical legislative stan-
dard of this type will state the minimum age and list the predicate
charges that can support a discretionary transfer. This sort of law
provides only the necessary conditions for transfer, and usually re-
serves the decision in particular cases to a juvenile court judge. Such
provisions narrow somewhat the discretionary power of judges and
prosecutors to select candidates for transfer.

When legislative standards turn prescriptive, they attempt to set
both the necessary and sufficient conditions for transfer to criminal
courts. The attempt in prescriptive standards is to create binding
standards for transfer based on categories of criminal offenses. As
Barry Feld points out, legislation providing such prescriptive stan-
dards has been a growth industry in the 1980s and 1990s, either
supplementing or replacing judicial waiver as a method of channel-
ing juvenile defendants into criminal courts. When legislative stan-
dards are the exclusive basis for transfer to criminal court, the list of
crimes that generate transfer grows rather long. Because only a mi-
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nority of even homicide charges end up being waived to criminal
court in discretionary systems, the impact of automatic waiver stan-
dards is to sharply expand the volume of waived cases, even when
the literal terms of the statute are partially nullified by prosecutorial
discretions.

There are two contrasting patterns of impact that lists of automatic
waiver provisions might produce. If the provisions of prescriptive
transfer statutes are substantially enforced, a much larger volume of
cases is transferred than under a discretionary system, and the range
in severity of cases transferred to criminal court will be substantial.
Robbery and assault are very heterogeneous crimes. Automatic
waiver of arrests for even aggravated forms of these offenses will
transfer many cases into criminal court that will have relatively low
prosecution priority. These are cases where the minimum levels of
punishment that the community would tolerate are far lower than in
the extreme cases that make transfer unavoidable. The vice of this
type of wholesale prescriptive transfer is the same type of over-
breadth associated with abolition of the court or reduction in juris-
dictional age, though perhaps not to the same degree. The transfer of
large categories of heterogeneous felony charges to criminal courts
might reproduce within the criminal courts institutional arrange-
ments for adjudicating such cases that much resemble juvenile
courts. This is one take on the impact of New York’s 1978 legislation
and the “youth docket” that has evolved in the New York City crimi-
nal court (Singer 1996).

If gross overbreadth is one outcome of broad prescriptive transfer
standards, subterranean discretion is a second mode of adaptation.
When only 1 to 4 percent of nonlethal violent felonies were being
transferred prior to prescriptive standards, laws mandating that all
serious assaults and armed or injurious robberies should be trans-
ferred to criminal court might be substantially nullified by the exer-
cise of prosecutorial discretion (see Zimring 1998, ch. 7). Few practi-
cal controls exist on the prosecutor’s power to select charges and
thus to avoid charging crimes that would generate automatic transfer
consequences.

If automatic transfer standards merely shift discretion from juve-
nile court judges to prosecutors, there is little to recommend these
automatic devices as a juvenile justice law reform. Prosecutors may
favor such laws, even if they do not intend to enforce them literally,
because prescriptive transfer statutes both enhance prosecutorial
power and reduce the prosecutorial work effort needed to obtain
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transfer in judicial waiver regimes. But a juvenile court judge would
seem a better umpiral authority than a prosecutor on the minimum
level of punishment that would be deserved in a particular case; if
waiver seems more like a sentencing than a charging decision, then
maintaining judicial authority seems preferable to the concentration
of all power in the prosecutor. Further, prosecutorial power is harder
to observe; about the only kind of power that is less visible and 
reviewable than a discretionary judicial decision is an exercise of
prosecutorial discretion.

Even with the manifest problems of unchecked prosecutorial
discretion, a good argument can be made that aggressive prosecu-
torial reduction in the scope of prescriptive legislative standards is
preferable to the wholesale overcriminalization that comes with the
literal enforcement of broad legislative transfer categories.

Can it at least be said that prescriptive transfer statutes compen-
sate for the tendency to be overinclusive by providing some coherent
principle on which to base the transfer decision? Probably not. There
is a tendency to include crimes in a prescriptive transfer list if any
form of the offense appears likely to require high-magnitude sanc-
tions. This worst-case methodology does not represent a judgment
that the wide variety of different types of conduct and levels of par-
ticipation that each statutory definition of a crime encompasses are
all or mostly in need of exceptional punishment. The legislators will
tend to provide for transfer of aggravated battery cases not if all such
cases justify such a result but if any cases in the class are believed to
merit transfer. This sort of legislation is often passed as a response to
a well-publicized actual case.

A worst-case methodology may be appropriate when deciding on
the appropriate minimum ages and crimes necessary for transfer to
criminal court; the method misfires when the worst imaginable form
of an offense becomes the motivation for deciding that all juveniles
accused of any form of such an offense should be transferred to
criminal court. The confusion, in this way, of necessary with suffi-
cient causes is grounds for failing a course in elementary logic, but
such confusion is also the usual foundation for using public worries
about particular frightening youth crimes as the basis for wholesale
reassignment of juvenile defendants to criminal courts.

So prescriptive transfer standards that move entire crime cate-
gories into criminal court are unprincipled and overbroad; the best
that can befall such systems is prosecutorial discretion being exer-
cised to select only the most serious of within-crime charges to

152 POLICY PROBLEMS IN MODERN JUVENILE JUSTICE



process in the criminal courts. But even this best-case adaptation to
categorical transfer legislation is inferior to the allocation of power
that animates traditional judicial waiver procedures. The best we can
hope for from categorical transfer edicts is high levels of prosecu-
torial discretion and very low-visibility decision-making. In both
substance and procedure, this seems clearly inferior to the judicial
waiver mechanism as it has evolved over nearly a century in the
American juvenile court.

The error of using broad crime categories as a conclusive pre-
sumption of particular levels of deserved punishment cannot be
cured by more careful statutory drafting. If the central issue in trans-
fer to criminal court is a matter of deserved punishment, the appro-
priate unit of analysis for making that punishment decision is almost
always the individual case. Transferring entire crime categories on
the basis of presumed desert is a repetition of the mistakes legisla-
tures make with mandatory minimum penalties and fixed-price sen-
tencing schemes (Tonry 1996). Only gross calculations of deserved
punishment can be made without knowledge of the offender’s char-
acteristics, his or her particular role in the criminal event, and his or
her prior involvement with ‘the justice system. There may be instru-
mental motives for punishment policies that do not vary within
crime categories, but calculating deserved punishment at that level
of abstraction is obviously arbitrary.

Justice in Criminal Courts

The processes of judicial waiver that prevailed over the first cen-
tury of the American juvenile court were in many respects a well-
functioning way of selecting out small numbers of cases that might
otherwise create tension within the juvenile court and leave the
court vulnerable to hostile outside forces. But the standard judicial
waiver system I endorse as the least bad method of dealing with ex-
tremely severe cases has two major failings that should be a focus for
reform efforts early in the juvenile court’s second century. The first
failure has been the absence of legal standards to inform and control
decisions made by juvenile court judges. The second failure has been
the absence of appropriate recognition of the special treatment the
criminal courts owe to their very youngest defendants. The prospects
for improvement soon in either of these two problem areas are not
good.

JUVENILE OR CRIMINAL COURT? 153



The lawless character of judicial waiver decisions is as easy to ex-
plain as it is difficult to remedy. Discretionary decisions are by
definition not closely connected to principles that can predict out-
come, and discretionary decisions about deserved punishment have
been notoriously difficult to regularize into a review procedure that
assures that like cases are treated alike. Appellate review of criminal
sentences is neither politically popular nor conceptually easy—
because appellate judges lack clear standards of comparison (Zeisel
and Diamond 1977).

These inherent difficulties have been compounded by the number
and variety of criteria that judges were authorized to take into ac-
count when deciding about waiver, everything from age and offense
seriousness to amenability to treatment and “sophistication.” With
so many different types of potentially decisive criteria available to
choose from, any decision on waiver would be easy to support, even
if a written opinion were required (Twentieth Century Fund 1978,
55–57). Without such an opinion requirement, a reviewing body will
rarely have a basis for overturning a judicial waiver decision. It
should come as no surprise then that appellate courts are quite reluc-
tant to reverse lower court decisions on waiver (Clausel and Bonnie
2000).

Two changes in the legal environment of the waiver decision
might improve the chance for meaningful appellate review, but still
leave enormous discretionary power in the initial waiver decision
maker. The first needed reform is a requirement for extensive written
justifications of decisions to grant or to reject a waiver motion. This
will make the reasons for an initial decision known, and can isolate
key factual issues and assumptions for the attention of subsequent
reviewers. Further, the discipline of writing such an opinion may
also improve the quality of the initial decision-making.

A second improvement on the current environment of waiver
decisions would be to place heavy emphasis on a single criterion, the
gap between available juvenile sanctions and the minimum deserved
punishment if defendant is guilty. A clear focus on desert will reduce
the probability that a judge will be distracted by heavy emphasis on
other aspects of the case. Of course, many of the same characteristics
that judges would consider in decisions about a juvenile’s sophistica-
tion, attitude, or amenability to treatment will also be relevant to
questions of the deserved punishment, but continual emphasis on
desert can reduce to some extent the capacity for confusion and self-
delusion that accompany traditional juvenile court code words like
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“amenability” and “sophistication,” and long laundry lists of criteria
for waiver.

But these interstitial efforts at reform cannot change the essen-
tially discretionary character of judicial waiver decisions and thus
will not change the substantial subjective element that will go into
each waiver decision. If judges A and B differ in temperament and
ideology, the discretionary character of judicial waiver means that
which judge hears the waiver petition will have a substantial impact
on what decision is made. Inevitably, the great majority of these sub-
jective decisions will be upheld on appeal. If rules of eligibility only
identify which cases can be considered for transfer, the actual waiver
decision must be a subjective one. Only if rules identify both suffi-
cient and necessary conditions for waiver can the selection of trans-
fer cases be regularized, but the price of regulation by rule is ex-
tensive overbreadth. To a distressing degree, the choice in waiver 
decision-making is between parsimony and principle. Restricting the
offenses that create eligibility for waiver is one method of control
that can serve both parsimony and principle. Making a criminal
homicide charge a necessary condition for waiver would reduce the
circumstances that allow judicial temperament to determine waiver
outcome. But the general trend is to long lists of eligible charges.

The second major failure of judicial waiver systems lies beyond
the boundaries of the juvenile court, but its consequences are a fun-
damental threat to juvenile justice, as well as to the broader criminal
justice system. The problem is the absence of a youth policy for
waived juvenile offenders in criminal courts.

There are at least three distinct forms of youth policy in juvenile
court, and a consistent legal policy would continue two of these for
young offenders waived into criminal courts. First, to the extent that
immaturity leads to judgments of diminished responsibility, this
should reduce the level of punishment imposed on young offenders
in any court (Zimring 2000, pt. 3). A second important aspect of jus-
tice policy toward young offenders is to provide age-appropriate in-
stitutions, programs, and protections (Zimring 1998, ch. 8). The third
strand of policy toward youth is effort to avoid punishments that se-
riously impinge on the life chances of young offenders. It is this last
commitment to avoid permanent harm that may be in conflict with
the community’s minimum needs for punishment in waiver cases,
not the policies of diminished responsibility or age-appropriate insti-
tutions and programs.

In principle, a punitive theory of waiver clearly distinguishes be-
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tween restraining immature offenders because of the need for pun-
ishment in a particular case and treating young offenders as if they
were not young. In practice, there is a tendency to ignore the youth of
offenders once they have been transferred to criminal court, as if the
mandate of a waiver was to regard the offender as an adult.

Yet there are two ways in which a principled and effective juve-
nile justice system is a hostage to youth-oriented policies in criminal
court. Arbitrary treatment of waived juveniles in the criminal courts
renders the entire justice system for responding to youth crime un-
principled. Waiver in itself is not an arbitrary treatment of young of-
fenders if it conforms to the standards of strict necessity previously
discussed. But the gratuitous removal of youth-oriented protections
in the criminal justice system does generate a pattern of injustice in
which the juvenile justice system had a causal role.

There is a second way in which arbitrary treatment of young
offenders in criminal courts threatens the quality of juvenile justice
in the United States, and this is a lesson of’ our recent history. The
experiments with “blended jurisdiction” schemes discussed in Red-
ding and Howell’s essay expand the punishment powers of juvenile
courts, risking both a crisis of mission within the court and the rejec-
tion of damage limitation as a fundamental principle of juvenile
courts. Why should some of the friends of the juvenile justice system
welcome this punitive Trojan horse into the court for children? To
protect young offenders otherwise at risk of disappearing into the
black hole of the criminal justice system. The failure of the criminal
courts to offer proportional punishment and age segregation leads to
unprincipled efforts to retain jurisdiction over serious young offend-
ers at almost any risk.

While the lawless character of discretionary waiver hearings is an
inherent drawback, there is no inevitable barrier to coherent policies
toward waived defendants in criminal courts. The major obstacles to
principled reform here are political problems, but political problems
of immense proportions.

The best hope for coherent youth policy in criminal courts is elite
and professional leadership in the creation of policy. But profes-
sional elite influence is out of fashion in the politics of criminal jus-
tice just now, and the network of child welfare and youth interest
groups that has traditionally played a major role in juvenile justice
policy has not involved itself in criminal justice policy other than
age segregation in penal facilities. The coalitions that lobby for juve-
nile justice have often stopped at water’s edge rather than follow
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waived offenders into criminal courts. Recent adventures with
blended jurisdiction show that the flaws of a criminal justice system
in the treatment of young offenders can cast long shadows on the
prospects for effective juvenile justice. But creating a youth policy in
the criminal court will be no less difficult in the foreseeable future
because such a policy will be necessary to the continued coherence
of juvenile justice.

There is a special irony in depending on developmental sensitivi-
ties in the criminal courts to protect juvenile courts from political
risk in cases of great seriousness. While the juvenile court is the legal
institution with principal responsibility for respecting adolescence
in formulating legal policy, it cannot be the only court to do so, or se-
rious inconsistencies and injustices will result.
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E L E V E N

Reducing the Harms of Minority
Overrepresentation in American 
Juvenile Justice

On one critical topic, the materials in the previous 10
chapters of this book appear both innocent and abstract.

The overrepresentation of disadvantaged racial and ethnic minorities
in the courtrooms and detention cells of American juvenile justice is
both an undeniable fact and a serious problem. Throughout the
world, the poor and disadvantaged get caught up in the machinery of
social control in numbers far greater than their share of the popula-
tion. In the United States, the long shadow of racism adds another
important dimension to concern about young persons already at 
serious disadvantage. Punishment and stigma make a bad situation
worse. What to do?

The issues we confront in trying to fix the damages of dispropor-
tion in juvenile justice are a mix of the obvious and the obscure.
There can be no doubt that the handicaps imposed on youth by ar-
rest, detention, adjudication, and incarceration fall disproportion-
ately on males from disadvantaged minority groups in the United
States. It is equally obvious that the hardships imposed on formally
sanctioned youth are substantial by themselves and even worse
when they aggravate the other by-products of social disadvantage.
But this chapter is about the not-so-obvious choices that we confront
when attempting to reduce the harms that disproportionate minority
concentration produces. There are a variety of different approaches
that can be taken to reforming juvenile justice to protect minority
youth, and not all of them are of equal effectiveness. 

My ambition in these pages is to identify some of the key policy
choices that must be made in reducing injustices found in American
juvenile courts. A clear definition of goals and priorities is absolutely
essential to intelligent policy planning. My argument is that reducing
the hazards of juvenile court processing may be a better approach to
protecting minority youth than just trying to reduce the proportion of
juvenile court cases with minority defendants.



The chapter is divided into two large segments and then subdi-
vided into smaller units. The first section concerns the conceptual
equipment necessary to assess the impact of legal policies on mi-
nority populations. A first subsection of this section discusses
whether it is best to consider the minority concentrations in juvenile
justice as a special problem in the juvenile justice system or as part
of the generally higher risk exposures found in criminal justice and
other state control systems. A second subsection proposes harm re-
duction as the principal criterion by which policies designed to 
respond to minority disproportion should be judged. A third subsec-
tion contrasts two competing measures of disadvantage on minori-
ties, relative and aggregate disadvantage, as the appropriate goal of
reforms. A fourth subsection compares two overall approaches to
minimize harm: cutting back on the harms that juvenile justice pro-
cessing produces versus cutting back on the number and proportion
of minority youth who are pushed through the system. 

The second section attempts to apply the apparatus developed in
the first section to discuss recent chapters in juvenile justice law re-
form: changes in transfer policy, the deinstitutionalization of status
offenders, and the embrace of diversion programs. A final subsection
of this section contrasts the harm to minority youth from exposure to
juvenile courts with the harm from criminal courts. If the proper
standard for judging the impact of institutions on minority kids is 
reducing the harms these kids suffer, the current juvenile justice 
system—warts and all—is vastly less dangerous to minorities than
the machinery of criminal justice.

Assessing the Impact of Legal Policies on Minority
Populations

Juvenile Justice in Context: A Special or General Case?

The first issue on my agenda is whether the kind and amount of mi-
nority overrepresentation is importantly different in the juvenile jus-
tice system. How does the African American and Hispanic overrepre-
sentation we observe for delinquency cases in the juvenile system
compare to the pattern of concentration of disadvantaged minorities
found in the criminal justice system in the United States?

But why should a question about the generality of the pattern that
produces minority disadvantage be a starting point for seeking reme-
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dial measures? The reason is that the data reveal whether the special
organizational and substantive provisions of juvenile justice should
be suspected as the proximate causes of the problem, so that shifting
the special provisions or procedures of juvenile courts could be ex-
pected to provide a remedy. If so, the specific approaches of the juve-
nile court should be a high priority for reform. If, however, the extent
of minority overrepresentation in juvenile justice is about the same
as that found in criminal justice, it is less plausible that this pattern
is the product of any special characteristics of the juvenile system.

One example of the usefulness of this type of analysis concerns
the relative concentration of young girls in incarcerated populations
in juvenile justice. Figure 11.1 turns back the clock to compare juve-
nile and adult incarcerations by gender for 1974, as a familiar exam-
ple of looking for special patterns in juvenile justice. The 1974 vin-
tage for this data is to summarize patterns at the time when federal
legislation first mandated deinstitutionalizing status offenders.

The 23 percent of incarcerated juveniles who were female in 1974
was over seven times the proportion of females then found in pris-
ons. The larger concentration of females in the juvenile distribution
is an indication that different motives (including paternalism) and
different substantive legal provisions (so-called status offenses) were
producing different outcomes in juvenile justice. In such circum-
stances, reforming these special provisions should be an early pri-
ority of those concerned with the high traditional exposure of girls 
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to juvenile incarceration. The juvenile system’s rules and proce-
dures have been clearly implicated in female incarceration by fig-
ure 11.1.

Figure 11.2 contrasts the percentage of African American males in
juvenile and adult incarceration facilities in 1997. I dichotomize popu-
lations in prisons, jails, and juvenile facilities into African American
and other groups to simplify the analysis. The other major minority
group in criminal justice institutions—Hispanic populations—are
more difficult to define and more uncertain in current measurements.
The 40 percent of incarcerated juveniles who are African American are
grossly out of proportion to the African American percentage of the
youth population (about 15 percent). Thus, overrepresentation is both
obvious and substantial. But the concentration of African Americans
incarcerated in adult criminal justice populations is even greater, with
close to half of jail and prison populations so classified. If we could add
in other minority populations, the size of the total minority shares
would increase, but the contrast between systems would remain close
to that portrayed in figure 11.2.

The importance of finding this general pattern is not to minimize
the problem of juvenile minority overrepresentation but to alert 
policy analysts that the pattern extends beyond juvenile justice and
is therefore less likely to have been generated by the peculiar rules
and procedures that the juvenile system uses. The lower concentra-
tion in the juvenile system might actually suggest that shifting juve-
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nile system priorities and procedures to what the criminal justice
system does to older offenders might make things worse for minori-
ties. This is the opposite of the likely impact of using adult rules and
procedures for young girls that can be inferred from figure 11.1. So it
appears that minority boys are at a disadvantage in the juvenile sys-
tem, but no more so than minority persons are in the rest of the crim-
inal process. What disadvantages minority kids in delinquency cases
is part of a broader pattern that probably should be addressed by
multiple system approaches.

Equalize Disadvantage or Minimize Harm?

My friend and teacher Hans Zeisel once published a note showing
that a peculiar kind of disproportion was evident in the death sen-
tences accumulating in the state of Florida. Zeisel found that 95 per-
cent of the death sentences in that state were imposed on defendants
who were charged with killing white victims (Zeisel 1981). Zeisel
showed that some Florida prosecutors believed that the solution to
this problem was to add more murder cases with black victims to
Florida’s burgeoning death row populations (Zeisel 1981, 464–466).
The reason for Zeisel’s anger at this tactic was that expanding a cruel
and inhuman punishment was the last thing he wished to do, and
moving closer to proportional representation by adding black-victim
cases to death row was a cynical manipulation of the system that
again established its arbitrary cruelty. For Hans Zeisel, much more
than proportional overrepresentation was wrong with the death
penalty system in Florida.

I wonder whether this story has exemplary value for many of us
who worry about the overrepresentation of minorities in dead-end
detention centers and training schools in 2005. The test question is
this: imagine a prosecutor who responds to a finding of imbalance
not by releasing minority youth but by trying to lock up many more
Anglo-Saxon whites. Would this brand of affirmative action please or
trouble the social critic? Why?

Many persons who justly worry about the burden of dispropor-
tionate impact on minority youth believe that the deep end of the ju-
venile justice system harms kids, and they wish to minimize that
harm. Expanding the number of kids harmed through an “affirmative
action” plan that only adds nonminority targets is perverse from this
perspective, for two reasons. First, such an expansion of negative
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controls does not improve the life chances of any of the minority
kids. They continue to suffer the same harms at the same rate. Sec-
ond, the expansion of harms over a wider population hurts many
new kids, placing them in positions of disadvantage close to those
that troubled the critics about minority kids. Most of those active in
addressing issues of minority overrepresentation care deeply about
youth of all colors and backgrounds. This grisly form of affirmative
action would be, in their view, a step backward.

My point here is that there are two problems that are rather differ-
ent when addressing the impact of the system on minority kids: the
disproportionate impact of sanctions on minorities and the negative
effects that these sanctions have on the largely minority kids who are
captured by the system. A critic of the system will have two goals: re-
ducing the harm to kids and reducing the proportion of minority kids
in the system. But which goal should have the larger priority?

In my view, the more pragmatic a system reformer becomes, the
more he or she will choose measures that reduce the harms that mi-
nority kids suffer over programs of better proportional representa-
tion. If this is true, then harm reduction creates the opportunity to
use concerns about the impact of the system on minority kids as a
wedge to reduce the harmful impact of the system on all processed
through it. The shift in emphasis from proportional concerns to harm
reduction also means that there is no competition between minority
and nonminority delinquents, but rather a natural community of in-
terest across group boundaries to make the deep end of the juvenile
system less hazardous.

There is also a dark side to the case for emphasizing harm reduc-
tion. The sharp edge of the blade in criminal justice almost always
falls on disadvantaged minorities, and it is not clear that procedural
reform can undo the damage. Some areas of criminal law (traffic and
drugs) may respond to administrative controls that reduce the impact
on minorities. Spreading traffic stops into nonminority areas can re-
duce the proportion of traffic arrests and fines that involve minori-
ties. But other arenas, including violence, will remain problematic.
Street crimes involve minority suspects more often than white kids
for different reasons, and changes in law enforcement procedures
will not end the overrepresentation of minority youth arrested for
robbery and burglary. As long as minority crime victims are well
served by city police, minority suspects will be a disproportionate
segment of violence arrests in the United States.

164 POLICY PROBLEMS IN MODERN JUVENILE JUSTICE



Absolute versus Proportionate Standards of Harm 
in Choosing Reforms

The choice between harm reduction and proportional approaches to
overrepresentation will lead to different judgments about which re-
forms work best. Assume that one reform will leave the proportion of
incarcerated delinquents who are minorities the same but reduce the
number of kids locked up by 10 percent. Another approach will
lower the proportion of incarcerated minority kids by 10 percent but
leave the number of minorities locked up the same. Which is better?
The “least worst” outcome for minority kids in some settings will de-
pend on what standard is selected as the most important measure of
the problem. If a proportionate approach is most important, an ob-
server will pick the outcome that results in the smallest percentage of
total harm falling on the minority youth population. If a harm-reduc-
tion standard is used, the observer will try to minimize the amount
of harm the minority population suffers, regardless of what share of
total bad outcomes are absorbed by minority youth. 

If highly selective styles of law enforcement concentrate bad out-
comes on minorities, then the law enforcement approach that pun-
ishes minority kids in the highest percentage might still punish
fewer minority kids than a system that spreads a much larger number
of harmful outcomes somewhat more evenly across the youth popu-
lation. The highly discretionary system may be more proportionally
unjust than the system that spreads a larger level of punishment
more evenly over the youth population, but the amount of harm the
broader system does to vulnerable minorities is greater. A principled
argument for preferring either outcome can be made. But more im-
portant than pointing to a particular preference is recognizing the po-
tential conflict in standards.

My suspicion is that persons with backgrounds in child welfare
will be more apt to choose the aggregate harm reduction standard
and discount its distributive implications, while persons with strong
legal orientations may be more likely to select higher aggregate harm
if it is more evenly distributed.

Whatever might separate those who prefer harm reduction to re-
ducing disproportion when hard choices have to be made, I do not
think that different choices can be explained as a liberal-versus-
conservative distinction. Instead, I think the conflict highlights the
difference between two competing strains of opinion on the left side
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of the political spectrum that point to different priorities in some cir-
cumstances. I will briefly revisit this problem when discussing rules
versus discretion competitions in reforming the law of transfer of ju-
veniles to criminal court.

Evening Out versus Softening Consequences 
in Delinquency Cases

If minimizing the harm that falls on minority youth becomes the
dominant standard for choosing policy in this area, there are many
different policy levers available to seek this end. One contrast is be-
tween trying to reduce the number of minority kids subjected to
harmful results without attempting to alter the consequences of a
delinquency finding, as opposed to trying to lower the amount of ag-
gregate harm suffered by minority kids by reducing the harm pro-
duced by juvenile justice sanctions. The first approach tries to alter
the distribution of sanctions; the second tries to take some of the
sting out of the sanctions themselves.

Ultimately, which approach to take when choosing how to at-
tempt reform is an empirical question that general statements cannot
illuminate much. But there are some generalizations about such a
choice that teach important lessons. The first point is that softening
the bite of sanctions only becomes a path to a priority reform because
harm reduction is selected as a priority. It is only when harm reduc-
tion is isolated as a goal that shifts in the content of sanctions rather
than their distribution can compete with redistribution strategies on
an equal footing in protecting minority kids.

A second point about taking some of the harm out of sanctions re-
lates to its distributional advantage over reducing the number of mi-
norities punished. The benefits of sanction reform reach all of those
unlucky enough to be punished after the reform. All minorities who
are sanctioned benefit, rather than just those who are spared the pun-
ishment as the result of a distributional reform. And all delinquents
benefit, not merely the minority population. Further, since most
youth held for serious acts of delinquency are at social disadvantage,
the nonminority beneficiaries of the process are not all that different
than the minority kids who are its core concern.

There is one potential problem with sanction-softening approaches
that carries no practical weight in current conditions. A strategy that
pushes for reducing the harm in sanctions would generate conflict
where the youth advocate feels there are strong social and justice 
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benefits in severe sanctions. However, most youth advocates dislike
severe juvenile sanctions, so that it seems safe to discount the pros-
pects that youth advocates would be reluctant to reduce the negative
impact of recent levels of sanction in American juvenile justice.

A third contrast between proportional reduction strategies and
harm-reduction strategies concerns the inferences about overrepre-
sentation that justify the approach. A focus on reducing the share of
sanctions absorbed by minorities may not require the assumption
that some form of discrimination has produced the overrepresenta-
tion, but it is certainly much easier to justify proportional remedies
when discrimination is suspected. But what if the large percentage of
delinquents incarcerated for robbery and homicide from minority
backgrounds is matched by arrest rates of minorities for robbery and
homicide? By contrast, the question of proving discrimination is not
implicated by attempts to reduce the negative impacts on sanctions
for all delinquents.

I will not speculate here on the political circumstances that favor
emphasis on reducing the concentration of minorities, as opposed to
reducing the harmful content of sanctions. These two strategies can
complement each other in a coordinated program to reduce harm.
Here, I suspect, is the reason that one rarely encounters hardline
policies toward criminal offenders in those interest groups that serve
disadvantaged minorities. Minority interest groups become penal re-
form advocates by structural necessity.

A further implication of the close connection between concern
about proportional disadvantage and concern about the harms of ju-
venile sanctions is that often our worry about disproportion reflects
concern about the justice of the harshness of a penal measure. One
reason for special concern about the overrepresentation of minorities
on American death rows is the feeling that capital punishment is too
degrading a sanction for a civilized nation. Our prison populations
are just as skewed racially as our death rows, but ambivalence to-
ward the death penalty makes the concentration in death cases a
larger concern.

This pattern of larger distrust of more severe sanctions would pre-
dict that the expansion of sanctions in blended-jurisdiction juvenile
systems, and the legislative trends toward more frequent transfer to
criminal court may exacerbate fears about minority overrepresenta-
tion in juvenile justice. Just as lowering the punitive stakes may take
some of the bite out of disproportionate minority representation,
raising the punitive stakes in the juvenile system can be expected to
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increase concerns about the extent to which this heavier burden falls
on members of disadvantaged minorities.

Minority Disproportion and Modern 
Juvenile Justice Reforms

The first section of this chapter attempted to provide tools for policy
analysis. The aim of this section is to apply the perspectives just out-
lined to consider the impact of three changes in juvenile justice 
policy over the past generation: (1) the proliferation of legislative
transfer standards to supplement discretionary waiver by juvenile
court judges; (2) the attempt to protect status offenders from secure
confinement by creating separate legal categories with restricted 
dispositional options for status cases; and (3) diversion programs 
to resolve minor delinquency charges without formal juvenile court
charges or adjudications. None of these three reform programs was
centrally concerned with minority overrepresentation in delin-
quency cases; but each set of changes has an impact on minority
presence in juvenile and criminal justice. Further, evaluating the im-
pact of such changes on minority prospects is a critical task in con-
temporary policy analysis. A final subsection of this section views
the substitution of juvenile court for the criminal process as a law re-
form that has had a positive long-range impact on minority youth in
the United States.

Automatic Transfer Rules and Minority Harm

Almost all juvenile justice systems provide a method for transferring
some accused delinquents close to aging out of the juvenile system
who are charged with serious crimes into criminal court to face
much harsher sanctions than are available in the juvenile system (see
Fagan and Zimring 2000). The traditional method of determining
whether an older juvenile would be transferred was for a hearing to
be held in the juvenile court, and for the judge to decide whether he
or she should “waive” the juvenile court’s jurisdiction and therefore
allow criminal prosecution (Dawson 2000). The issue before a juve-
nile judge in such a hearing is whether the youth is a fit subject for
the juvenile court. This was always a discretionary decision, difficult
to review and quite rarely reversed on appeal (Clauson and Bonnie
2000).
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This type of discretion would seem to be an ideal breeding ground
for attitudes that prejudice the prospects of African American and
Hispanic juveniles. No precise studies have been done, but the track
record of waiver for transferring high proportions of minority youth
is not encouraging (Bortner, Zatz, and Hawkins 2000). At the same
time, however, the signal virtue of traditional discretionary waiver
was the low rate at which juveniles were transferred.

An almost universal addition to discretionary waiver provisions
in recent years has been legislation that provides for automatic trans-
fer of juveniles to criminal court if one from among a list of serious
charges is brought against the juvenile. The charges frequently listed
include murder, armed robbery, rape and many other serious of-
fenses (Feld 2000). The advantage of this legislative system is that it
substitutes a clear rule for personal discretion. The disadvantage is
that many more kids of all kinds, including many more minority
kids, will be shipped to criminal court under mandatory transfer
rules than under systems that only transfer juveniles after juvenile
court waiver hearings. Even if the proportion of all kids transferred
who are African American or Hispanic goes down with automatic
transfer rules, the number of minority kids disadvantaged will in-
crease. The rule-versus-discretion choice looks, at this first impres-
sion, like a competition between proportional representation and
harm reduction. When automatic transfer replaces discretionary
waiver, the number of minority kids harmed will increase, even if the
share of transferred kids from minority backgrounds declines.

A second look, however, suggests that “automatic transfer” stan-
dards have nothing to offer minority kids, not even the certainty of
the application of a uniform set of rules. The only discretion less re-
viewable than a juvenile court judge’s is that of a prosecutor, and the
adoption of automatic transfer standards really substitutes a prosecu-
tor’s discretion for that of a judge. A prosecutor can select the charge
to bring against a juvenile, and that charging decision will determine
whether the case goes to juvenile or criminal court. No review can
force a prosecutor to file more serious charges than he or she wants to
file, or indeed to file any charges at all. 

My guess is that the proportion of minorities transferred might go
down somewhat in regimes of prosecutorial rather than judicial dis-
cretion, but not because prosecutors are more sensitive to minorities.
Instead, as the number of juveniles transferred increases substan-
tially, the population transferred will tend to become somewhat
more like the general population of accused delinquents. As a result
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of disadvantaging a much larger fraction of the youth population, the
proportional share of minorities hurt by prosecutorial discretion sys-
tems may decline, but this is nobody’s definition of youth welfare.
The number of minority youth at risk of criminal sanctions will ex-
pand, and it is small comfort that they have been joined in this vul-
nerability by larger numbers of nonminority youth. 

Further, there is no enforceable legal principle behind this change,
only the substitution of prosecutorial for judicial discretion, a shift
that moves the locus of authority from a legal actor with a formal
commitment to consider the welfare of the accused to a legal actor
under no such obligation.

Deinstitutionalization of Status Offenders

Since the original juvenile court was presumed to be taking power
only for the welfare of its youthful clients, that court was given power
to order institutional placements, including detention and training
schools for young people who were truant or disobedient but had not
behaved in ways that harmed others. Since juvenile court sanctions
were not regarded as punishment, it was said that there was no need
for proportionality limits on power assumed over delinquents, and
thus no need to differentiate between burglars and runaways when
distributing the juvenile court’s helpful interventions. 

From the start, this theory suffered from two linked problems.
First, the detentions and commitments of juvenile courts were puni-
tive in effect and often in intent, so that imposing them on kids 
who did not deserve punishment or imposing much more punish-
ment than disobedience would merit was manifestly unjust. Second,
there was no evidence that the punitive treatment of delinquents in
twentieth-century juvenile justice was effective either as therapy or
social control (Titlebaum 2002). The legal realism about juvenile jus-
tice that produced decisions like In re Gault also demanded that pro-
portional limits be placed on the power exercised by the state over
runaways, truants, and adolescents in conflict with parents. The par-
ticular target of the Federal Juvenile Justice and Delinquency Preven-
tion Act of 1974 was to discourage the states from the practice of
putting status offenders in secure confinement. While the effort to
break status offenders out of juvenile jails was neither an instant nor
an unqualified success, its core judgment that unlimited detention is
unjust and ineffective for noncriminal misbehavior has stood the test

170 POLICY PROBLEMS IN MODERN JUVENILE JUSTICE



of time, even with shifting sentiments about many other aspects of
juvenile justice. 

The shift in status-offender policy is rarely considered as an im-
portant aspect of policies relating to minority group overrepresenta-
tion. The paternalistic excesses of juvenile justice were concentrated
on girls, but the status offenders pushed into state processes were no
more concentrated among minorities than were delinquents.

But did the emphasis on this policy goal help minority kids? Con-
sidering this question again raises the contrast between aggregate and
proportional measures of minority disadvantage. The number of
African American and Hispanic kids locked up in detention centers
and training schools decreased as a direct result of successful dein-
stitutionalization. But the proportion of detained kids who were mi-
norities may have increased as a result of the program. Although
fewer African American kids were locked up, a greater proportion of
the kids locked up might have been African American. Was this
progress? I would suggest the answer to that question is yes.

But didn’t the deinstitutionalization of status offenders strip the
veneer of child welfare from the court and thus make harsher policy
toward other classes of delinquency more acceptable (Empey 1979,
408–409)? After all, the intense pressure to crackdown on “juvenile
superpredators” happened after the welfare facade of the court had
been removed. So why not conclude that the latent function of 
status-offender reforms was additional hardship for the largely 
minority residual of delinquents that stayed in juvenile court 
systems?

The first problem with such a spin on status-offender reforms is
that those who supported such reforms were skeptical about secure
confinement for delinquents generally. There was no push to fill
empty cells with burglars and joy-riders from the policy analysts
who had pushed the 1974 reforms on the public agenda. Nor did a ju-
venile court crime crackdown stem in any clear way from the status-
offender reforms. The get-tough rhetoric and punitive pressure that
arrived in juvenile court policy debates in the 1980s was a spillover
from crime policy changes in criminal justice that began in the late
1960s (Zimring, Hawkins, and Kamin 2001, ch. 9). The premises and
the example of the status-offender reforms probably worked against
the push for punitive policy in juvenile justice and thus were consis-
tent with the youth-welfare interests of minority advocates. I will re-
visit this issue in the last section of this analysis.
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Diversion and Minority Justice

What is the impact of reforms aiming to divert first-time and minor
offenders from formal processing on minority offenders in juvenile
justice? The policy thrust of diversion seems in harmony with lower
levels of coercive controls and concern for youth welfare, but what
are the results? Here again, the method of score-keeping may deter-
mine the result. The aggregate impact of diversion on the number of
minority youth in formal processing will be a benefit, unless the di-
version program is a complete sham. If substantial numbers of kids
escape detention and adjudication, many of them will be African
American and Hispanic. But even if the number of minority youth
benefited is high, the proportion of those not diverted who are mem-
bers of disadvantaged minorities will not go down, and it might 
increase. So a proportionate standard would not produce evidence
that diversion had a positive impact on the problem of overrepre-
sentation. Because I believe that harm reduction is the appropriate
standard, my conclusion is that diversion programs benefit minority 
populations.

Juvenile versus Criminal Court

The last comparison that teaches us about harm reduction is between
the current rate of minority incarceration from juvenile versus crimi-
nal courts. The comparison is instructive for two reasons. First, com-
paring the exposure to harm associated with these two systems is one
way of forming a judgment about the aggregate impact of the juvenile
court, itself a special reform in American law, on the welfare of mi-
nority populations. The second reason to compare aggregate juvenile
versus criminal court outcomes is to provide an indirect test of the
effects that reforms like diversion and deinstitutionalization of status
offenders have had on the welfare of minority youth. Comparing a
system performing with these features against an alternative system
for processing accused criminals might help us decide whether these
major thrusts in juvenile justice over recent decades have made the
system more or less sympathetic to interests of minorities.

Table 11.1 repeats one measure of minority overrepresentation
used in figure 11.2, the percentage of incarceration populations who
are African American, but adds, for the age groups 13–17 and 18–24,
the rate per 100,000 African American males of incarceration in the
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mostly juvenile justice age brackets of 13–17 and the early criminal
court age brackets of 18–24.

The juvenile-versus-adult data based on proportionate overrepre-
sentation of African Americans shows that 40 percent of all juvenile
incarcerations are African American, a much higher proportion of
the total incarcerated population than African American youth are of
the total youth population. Still, the proportion of inmates who are
African American is 20 percent higher for jails and prisons than for
youth institutions. 

But the important statistic for my argument is the rate of minority
incarceration in juvenile and adult facilities. The incarceration rates
for African American kids in the age 13–17 bracket is 1,332 per
100,000. The rate for African American males ages 18–24 is 3.5 times
higher than for 13- to 17-year-olds. The adult system is not 20 
percent more punitive than the juvenile system for African Ameri-
can youth, it is 250 percent more punitive! I suspect that the same 
juvenile-versus-criminal court pattern would hold for other discrete
and overrepresented minority male populations. The big difference
in incarceration rates suggests that the aggregate protective impact of
juvenile justice policy on minority youth appears to be substantial
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Table 11.1. Comparative Indicators of Minority Overrepresentation, Juvenile
and Criminal Justice, 1995.

Juvenile
facilities Jails Prisons

Percentage African 40 47 49
Americans in incarceration 
facilities

For ages Ages Ratio of 18–24 
Total incarceration rates 13–17 18–24 to 13–17

African American 1,332 4,699 3.5
incarceration rates

Sources: U.S. Department of Justice, Bureau of Justice Statistics
1974, 1997 Bureau of Justice Statistics (incarceration population);
U.S. Department of Justice, Bureau of the Census, 1997 Bureau of
the Census (U.S. populations).



when compared with criminal justice impact. To borrow a phrase
from legal Latin, res ipsa loquitur.

Conclusions

The overrepresentation of disadvantaged minorities in the juvenile
justice system is part of a broader pattern observed throughout law
enforcement in the United States and in most other places. The par-
ticular doctrines and processes of juvenile courts do not appear to
exacerbate overrepresentation when compared to criminal courts. 

This analysis has contrasted two approaches to the problem of
overrepresentation: a legalist view that emphasizes reducing dispro-
portionate impact and a youth-welfare view that attempts to reduce
the harms suffered by minority youth.

The major positive reforms in juvenile justice over the past 
generation—deinstitutionalization of status offenders and diversion—
have not had dramatic impact on the disproportionate involvement of
minority youth in the deep end of the juvenile system. But the lower
levels of incarceration embraced by juvenile courts mean that the
harms suffered within juvenile courts by all sorts of youth are much
smaller than the harms imposed on young offenders in America’s
criminal courts. It turns out that the entire apparatus of juvenile justice
is functioning as a substantial harm-reduction program for minority
delinquents.

What I have called a harm-reduction perspective shows clearly
that those concerned about the healthy development of minority
youth must also be invested in the continued operation of the juve-
nile court as by far the lesser evil in modern crime control. That the
institutions of juvenile justice need reform should not obscure the
fact of their lesser harm or its policy implications.
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T W E L V E

Choosing a Coherent Policy toward
Juveniles and Guns

The most alarming statistics about American youth vio-
lence during the youth crime panic of the 1990s con-

cerned the increasing rate of homicide, which was wholly the result of
increasing gun use in assaults. During the eight years after 1985, when
the homicide rate for persons over the age of 24 did not increase, the
total homicide rate attributable to juvenile offenders more than dou-
bled. But this statistic was itself an aggregation of two quite divergent
trends. Juvenile homicides committed by all means other than guns
were remarkably stable throughout the 1980s and the early 1990s.
However, the rate of gun killings resulting in the arrest of an offender
under 18 years of age more than tripled over a nine-year period.

The usual pattern in the United States had been that firearms were
used in a smaller percentage of homicides by adolescent offenders
than in homicides by adults. In less than a decade, this pattern was re-
versed, with a larger proportion of homicides by offenders 14 to 17
than by adults (Zimring 1996). The increase in adolescent homicides
in the United States was all guns, and the public perception about this
facet of contemporary youth violence was consistent with the facts.

The public attitude about gun ownership by adolescents is a rare
island of consensus in the United States, where any other issue relat-
ing to firearms control is not merely controversial but also explo-
sively contentious. The United States is a country where member-
ship in the National Rifle Association has traditionally been regarded
as a political asset for a presidential candidate. Unrestricted access to
guns and ammunition is a matter of intense ideological importance
to many citizens, a sentiment expressed in the phrase “firearms free-
dom.” Academic journals publish statistical arguments that increas-
ing the number of ordinary citizens allowed to carry concealed guns
in public will reduce the homicide rate (Lott and Mustard 1997)—a
conclusion that organized gun-owning groups regard as obvious and
embrace with enthusiasm. Contemporary issues like restrictions on
semi-automatic weapons and regulation of gun shows are very con-
troversial in a closely divided Congress.



But there is no support for the “firearms freedom” of 14-year-olds
to buy handguns, even among groups otherwise opposed to legal re-
strictions on gun ownership and use. The first federal law that sin-
gled out classes of citizens forbidden to purchase firearms in the
United States was passed in 1938, and minors under 18 years of age
were among the first groups forbidden to acquire guns. There was no
controversy associated with that exclusion at the time, and there has
been no sustained effort to remove this prohibition (Zimring 1975).
The federal Gun Control Act of 1968 raised the minimum age for
handgun acquisition to 21, in one of the least controversial changes
wrought by an otherwise contentious legislative restructuring of fed-
eral gun control that took place in two installments a generation ago
(Zimring 1975). State and local laws frequently parallel the federal
standard. By a strict statistical count, persons under the age of 21 are
probably 90 percent of all the people prohibited from purchasing
handguns in the United States in 2005. On the arithmetic, then, gun
control in America is mostly about children and youths.

Although minors are prohibited from acquiring handguns, gun
laws have never been an important part of youth policy in America,
and policy regarding young persons has never been a significant ele-
ment of federal gun law enforcement until quite recently. A 346-page
summary entitled Understanding Juvenile Law was published in
1997 (Gardner 1997). The terms “firearms” and “guns” are not to be
found in either the table of contents or the index. My earlier review
and analysis in The Changing Legal World of Adolescence (Zimring
1982) has no mention of firearms, guns, or gun control. Alcohol and
tobacco, in contrast, were each the subject of sustained coverage. Age
restrictions on the acquisition of handguns were ignored in the lit-
erature because they were regarded as noncontroversial and unim-
portant until quite recently.

Public policy for armed juveniles is still noncontroversial, but it is
far from unimportant. The sharp increase in gun woundings and
killings attributed to persons under the age of 18 was the subject of
extensive media attention. The armed juvenile offender has become a
priority target for state and federal legislatures since the late 1980s,
including changes in criminal court transfer (discussed in chapter
10) and special provisions for crimes, gang gun crimes, and drive-by
shootings. Then, just as juvenile gun crimes dropped in the mid-
1990s, a cluster of school shootings increased public worry.

The range of legislative proposals is extraordinarily broad, and
new ones are frequently ingenious and often incoherent. During the
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past two decades, the U.S. Congress has contributed to constitutional
history with two separate versions of what was entitled a Gun-free
Schools Act. The first version was passed in 1989. The federal power
for this act was explicitly based on congressional power to regu-
late commerce. The law had been patterned after federal “drug-free
schools” legislation that combined the symbolic denunciation of
worrisome crime with the hope that the threat of federal prosecution
would reduce the presence of guns and narcotics in schools.

The U.S. Supreme Court invalidated a prosecution under the Gun-
free Schools Act in United States v. Lopez (115 S.Ct. 1624, 1994), rul-
ing that even the federal government’s extensive powers under the
commerce clause, which had been held to be almost infinitely elastic
in more than 50 years of Supreme Court jurisprudence, could not be
stretched to justify the extension of federal jurisdiction to the vicini-
ties of local schools under the congressional recitals of the 1989 act.
The swift response of Congress was to pass another Gun-free Schools
Act in short order, with different factual recitals to justify federal ju-
risdiction. Whether any of this activity helped to keep America’s
schools gun-free is not known. But the flurry of extensive legislative
activity in the national government was a poignant contrast to the
previous century, when the gun-free status of primary and secondary
education was not an issue.

Beginnings

One frequently used technique for creating legislation to combat ado-
lescent gun use was to appropriate countermeasures that had been
popular in other contexts. Just as Congress dusted off the approach of
the Drug-free Schools Act to create gun-free schools, the advocates
who had combined long, mandatory prison sentences and baseball
terminology to pass a “three strikes” initiative in the state of Califor-
nia started a campaign that would have provided a mandatory 10-
year prison term for any person 14 years of age or older convicted of
unlawfully carrying firearms (Podger 1995). While the effort to place
this proposal on the initiative ballot failed, a cut-back version was
passed by the state legislature with the enhanced mandatory penal-
ties for older juveniles intact.

The aim of this chapter is to provide a strategic context for think-
ing about adolescent gun use as a public policy problem. A first step
is to consider the justification of age-specific prohibitions. Why deny
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handguns to adolescents when we allow them to adults? Do the as-
sumptions we make when we prohibit youths from having guns limit
the extent to which we can punish them for violating the prohibi-
tion? These are the concerns of the first section.

The second section discusses the potential and limits of partial or
age-specific prohibition as a gun control strategy. How much harder
is it to keep guns from felons and minors, when most other citizens
can have all the guns they want? What types of controls should be
imposed on qualified gun owners to deter transfers to the prohibited
subjects?

The third section examines the practical problems of prohibiting
gun access to the young by examining the record of parallel efforts to
restrict access to tobacco, alcohol, and pornography. Is age-specific
gun prohibition likely to be easier or more difficult to accomplish?
The final section discusses a more particularized topic: whether 
juvenile courts or criminal courts are better suited to handle adoles-
cents charged with the violation of age-specific gun prohibitions.

Minimum Ages: Justifications and Implications

A disadvantage often associated with widespread social policy con-
sensus is the absence of any searching analysis of its justification.
Ninety percent of the people prohibited from acquiring handguns in
the United States are currently under the age of 21, yet little of the
literature on gun regulation concerns the reason for this ban. How-
ever, the reason may be inferred from the terms of the regulations in
force, as well as by comparing the restrictions imposed on other dis-
qualified groups, although a fair amount of license needs to be taken
in the interpretation of existing statutes.

Restrictions on minors are the joint product of ambivalence about
widespread and unrestricted handgun ownership for anybody and 
a consensus judgment that middle and even late adolescents are 
not sufficiently mature to be trusted with easily concealed lethal
weapons. One common characteristic concerning goods and services
that by law cannot be purchased by those below a specific minimum
age is anxiety about the easy access of adults to these items. We en-
force minimum age restrictions on vices such as gambling, drinking
alcohol, and smoking in part because we are uneasy with the notion
of free access to these activities for anyone.

A minimum age is an interesting kind of compromise between
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prohibition and free access, in which mixed feelings about a behav-
ior produce restrictions designed to protect children and youths. As
a historical matter, this can be seen in the strenuous enforcement of
minimum ages for alcohol in the decades after Prohibition was re-
pealed. A more recent example of this kind of projection has been
the increased focus on keeping cigarettes from children and youths
as the social status of smoking has declined in the 1980s and 1990s.
Yet another example is the crusade against child pornography that
absorbed the energies and passions of groups that were really op-
posed to hard-core pornography in general (Hawkins and Zimring
1989, 176–179).

A similar type of ambivalence played an important role not in the
1938 minimum age for all firearms but in the 1968 minimum age for
handguns. The objective justification for singling out handguns was
their higher rate of use in homicides, suicides, and other crimes. But
there was a subjective dimension as well. The handgun has a social
reputation as a more dangerous weapon than a shotgun or rifle. This
problematic social reputation also explains the invention of the term
“Saturday night special” to describe cheap handguns and their spe-
cial regulation (see Zimring 1975).

But why single out persons under the age of 21 for special restric-
tions? The justification for this is youthful immaturity rather than
youthful malevolence. The same federal gun law that prohibits the
young from acquiring handguns also bans the acquisition of firearms
by convicted felons. The latter ban is permanent in the sense that the
disability is never removed. The ban on youth is temporary, suggest-
ing that the reason for the prohibition will be outgrown as the subject
grows older. It can therefore be inferred that the disabling character-
istic of the young is immaturity, a lack of judgment and experience
that presumably would help an adult gun owner to control impulses
to use the gun in an unjustified violent act.

An important distinction can be drawn between immaturity of a
kind that is used to justify firearm prohibition and one that would
denote the lack of moral and cognitive capacity required for mini-
mum levels of criminal responsibility. Irresponsibility is an extreme
condition, one that would rarely be found in a normal adolescent
aged 14 and above. Various levels of immaturity, while they escalate
the risk that members of the group will behave inappropriately, fall
far short of the disabilities that would render individuals not ac-
countable to the criminal law. If immaturity is a head cold, irrespon-
sibility is the equivalent of double pneumonia.
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There is thus no inconsistency in denying a privilege to a high-risk
population and then punishing members of the prohibited class when
they violate the terms of the prohibition. Because we believe that 15-
year-olds are immature, we can prohibit them from acquiring hand-
guns. If they acquire handguns nonetheless, the immaturity that justi-
fied the age-specific prohibition does not forbid their punishment. In
this sense, an age-related prohibition may be simultaneously paternal-
istic and punitive and not be incoherent for that reason.

The legal regulation of youth violence becomes incoherent when
the age-specific prohibition on guns is justified because of immatu-
rity but the claim is then made that the 15-year-old who gets hold of
a gun and then uses it in a robbery should be punished to the same
extent as a fully responsible adult for the same offense (see, e.g., the
proposal described in Podger 1995). The inconsistency here is in 
ignoring the diminished capacity to conform to adult standards 
of judgment and risk management that is the basis for restrictions 
on handgun acquisition and ownership. To make the claim for equal
culpability is to imagine that an offender is simultaneously (1) disad-
vantaged by a developmental process not of his or her making, and
(2) is in full possession of adult levels of maturity and judgment.

Adolescents are not the only group disqualified from gun owner-
ship on the grounds that unrestricted access to firearms would be dan-
gerous. The other important exclusion in federal law is the convicted
felon (Zimring 1975). So the question arises whether convicted felons,
excluded from gun ownership because of irresponsibility, should not
also benefit from doctrines of diminished responsibility when they
obtain guns and misuse them? Any argument that minors and felons
should be treated in a similar fashion would be problematic on a num-
ber of grounds. The most significant is the failure to comprehend the
distinction between minors and adults. Children and adolescents are
excluded from gun ownership because they cannot be expected to ex-
ercise the judgment and control that make gun ownership a risk worth
taking. But the deficiency in judgment is not wholly the adolescent’s
fault, nor do we expect maturity that early in life.

Criminals are disqualified from eligibility for gun ownership be-
cause previous criminal acts suggest an unacceptably high risk that
future gun ownership will produce trouble. We impose the same ex-
pectation of maturity on adult felons as on other adults. It is there-
fore appropriate to assess a punishment for conviction of criminal
acts without discounts attributable to notions of diminished respon-
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sibility. The capacities of the adolescent, in contrast, more resemble
those of persons over the age of majority who are prohibited from
gun purchase because of a mental disease or defect. In such cases, it
is not a prior bad decision but the lack of a fully adult capacity to
make decisions that is the basis for the prohibition. In each case, the
impairment of capacity argues for a reduction in punishment from
the full adult standard.

Wide versus Deep Regulatory Power

The developmental immaturity that justifies much more extensive
state regulation of the access of adolescents to guns also limits the
extent to which offending adolescents may justly be punished for 
violating gun laws or for committing other crimes. An inability to im-
pose the most severe punishment on adolescent violators might
cause some reduction in the extent to which punishment can control
adolescent gun crime. However, the substantial portfolio of addi-
tional powers held by the state in regulating adolescent access 
to guns more than compensates for the need to reduce the punitive
bite of the criminal law. In jurisdictions in which adult access to
weapons is substantially unregulated, the special powers available to
the state to enforce gun restrictions for minors are considerable. The
width of regulatory controls over adolescents in current law is really
quite substantial. Young persons may be stopped and searched in
schools, school lockers may be examined with or without consent,
private living space may be searched with parental consent, and ac-
cess to guns through legal means can be prohibited. Since substantial
punishment can also be imposed upon conviction of a crime, includ-
ing a gun law violation, the loss of penal efficacy is not great. On bal-
ance, the tools available to limit gun misuse among the young in the
United States are much more substantial than those tools available to
regulate the ownership and use of guns by adults.

The Prospects for Partial Prohibition

To say that the prospect for restricting the availability of guns to mi-
nors is superior to the prospect for regulating adult use is by no
means the equivalent of concluding that age-specific gun controls in
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the United States work well. Gun control for any target group is diffi-
cult to accomplish in an environment where the number of available
handguns might exceed 60 million.

There are three different ways in which young persons prohibited
by law from obtaining firearms nonetheless may get them, and an 
effective age-specific prohibition must reduce the availability of
weapons in all three sources of supply. The first avenue is the legally
regulated retail suppliers, who account for the bulk of the transfers of
new weapons in the United States, and many used guns as well. This
is the regulated market. Second, there is the unregulated exchange of
used guns between individuals in what has been called the hand-to-
hand market (Zimring and Hawkins 1987). I include in this category
the transfers that occur through theft, as well as sales and gifts be-
tween individuals who are not dealers. The persons who originally
owned the weapons before transfer were lawfully in possession of
their guns, but the transfers were not regulated and did not result in
any records that linked the new owners with the guns. This channel
of supply can be called the gray market. The third method of supply
involves the bulk purchasing of guns followed by their sale to per-
sons who the seller knows are not legally permitted to own them.
The people in this business are dealers in an illegal market. I refer to
this channel of supply as the black market in guns.

The distinction between the black and gray markets often depends
on the sellers’ knowledge that a weapon transfer is a crime. In a gray
market, gun owners do not specialize in the transfer of weapons to
prohibited owners. Instead, there are transfers of privately owned
guns to a wide variety of different kinds of users at market rates and
without any regulatory formality. In black market transactions, in
contrast, sellers supply goods to people they know cannot legally
possess them. The price charged for the illegal transfer will be some-
what higher than the market rate that the legally qualified person
would be willing to pay because there is a crime tariff, a premium to
compensate the seller for the risk that boosts the price on the black
market.

Any effective program to keep handguns from minors needs to 
develop strategies to cut off these rather different kinds of supply
mechanisms. This means that any successful program of age-specific
prohibition must fight a war simultaneously on three distinct fronts.
In addition, different methods of regulation and policing will be
needed for these different channels of supply. 

The regulated market for the sale of handguns is a very easy place
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to secure compliance with minimum age regulations. Gun dealers are
instructed to require proof of a prospective buyer’s age, and photo
identification on such documents as drivers’ licenses is widely 
carried and easily consulted. The age on a driver’s license can, of
course, be forged, but even then prospective buyers might look too
young to be thought 21 until shortly before they attain the age of legal
possession. If law enforcement puts regulatory pressure on dealers to
exercise caution, legitimate retail channels can be effectively closed
to underage buyers without great effort.

This ease of administration is a happy contrast to the problems in
preventing retail sales to convicted felons. Documentary proof of age
can be found in the purse or wallet of most adult citizens. Documen-
tary evidence of the absence of a criminal record is not something a
citizen carries. For decades, federal law was frustrated by the fact
that only a sworn statement by the purchaser about the absence of a
disqualifying record was required. The provision in current law for
“instant checking” of criminal records was an attempt to close a gap
for felons that did not exist for underage buyers. It is a compromise
between the waiting period the Brady Bill of 1993 initially provided
and the absence of verification procedures under previous law.

Preventing the gray market supply of handguns to minors is more
difficult and more costly than securing compliance in the regulated
market. More used guns are acquired by transfers from individuals
than from dealers (Newton and Zimring 1969). The law could require
the same documentation and reporting from private individuals as
from dealers. Enforcement of this requirement would be a problem,
however, because dealers are repeat players in the gun transfer busi-
ness who have strong incentives to learn and observe the rules,
whereas individuals are not. They are difficult to reach through offi-
cial communications and hard to motivate except with the threat of
draconian penalties. Of course, record checks are not likely in the
sale of stolen weapons. As hard as it might be to motivate a casual
gun owner to check the credentials of a purchaser, obtaining coop-
eration from a burglar or fence would be harder still.

Whereas regulatory efforts are the principal resources used to se-
cure compliance from retail dealers, trying to reduce the flow of guns
to youths in the gray market should involve a mixture of regulatory
and criminal law enforcement. The more success a regulatory cam-
paign achieves, the more reasonable it will be for law enforcement
authorities to assume that careless sellers are not totally innocent.
That is, if most hand-to-hand transfers are casual and undocu-
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mented, it will be hard to single out a seller for moral condemnation
and criminal prosecution; but if general standards of care about
minimum age are high, the sellers who violate those standards will
be easier targets.

Reducing gun availability in black markets is principally the task
of criminal law enforcement strategies and personnel. The black mar-
ket dealer is in an illegal business and is therefore a hopeless candi-
date for regulatory exhortation. Supply reduction in black markets
will resemble narcotics law enforcement, with buy-and-bust cam-
paigns and the use of informers. This kind of criminal law enforce-
ment is labor-intensive. Because of the high cost, the level of priority
that policing authorities must assign to black market guns to produce
stringent enforcement will be very high and thus will rarely be found
in local police departments or in police agencies of general jurisdic-
tion; only firearms specialists such as the Federal Bureau of Alcohol,
Tobacco and Firearms and specialized police subunits (so-called gun
squads) will engage in sustained black market countermeasures.

Varieties of Supply Conditions

Although gray market and black market channels are found in many
urban environments, their use as a source of supply for minors will
probably vary with the level of general availability in a jurisdiction.
Where gun availability is high, the gray market would be a much
more important source of guns for youths than the black market.
With very large numbers of handguns widely distributed in the 
population, there are many more guns to be casually transferred. The
chance that a random burglary will produce a handgun to be sold or
converted to the adolescent housebreaker’s personal use is much
higher when 40 percent of the households in a city have handguns
than when only 10 percent do. This larger supply of gray market
guns would make it correspondingly easier for a 16-year-old who
wanted a gun to find it. Furthermore, there is also a much greater
chance that teenagers will have access to handguns taken from their
own homes. Thus, it would be difficult for black marketeers to charge
substantial premium prices to underage customers. The gray market,
then, would be a dominant, if not exclusive, source of supply.

With low general handgun availability, however, there will be
fewer gray market guns for youths to borrow, to buy, and to steal.
Then the black market will be a more important channel of supply to
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the underage customer. In places like New York City and Boston,
where the proportion of households with handguns is believed to be
much smaller than in cities like Atlanta, Houston, and Miami, more
resources should be devoted to black market countermeasures and
fewer to policing and regulating the gray market. In high-availability
areas, the gray market will require a larger fraction of enforcement 
effort.

The distinction between high-availability and low-availability
cities should alert us to the probability that efforts to keep firearms
from youths are hostage to the general condition of gun availability.
As hard as it might be to reduce the black market availability of
handguns in low-ownership cities like New York and Boston, it
would seem to be harder still to reduce gun availability to youngsters
in high-ownership cities like Atlanta, Miami, and Houston.

Prevention versus Apprehension

Two different but complementary law enforcement goals are the re-
duced supply of guns to youths and the removal of prohibited
weapons from young persons who carry or possess them. The ulti-
mate aim of each strategy is to reduce the level of firearm violence
committed by minors. The obvious advantage of preventing youths
from obtaining guns in the first place is that no risk of gun violence
will be run if the youth population is never armed. To the extent that
prevention programs succeed in keeping youth populations gun-free,
a prohibition policy is operating at maximum efficiency. But preven-
tion programs are far from perfect, so that a second line of defense in-
volves generating programs that try to discover and remove firearms
unlawfully in the possession of minors. The target population for a
prevention program should include anybody who might be part of a
supply chain of weapons to minors, including adult gun sellers and
owners. The targets of apprehension programs that try to remove
guns from prohibited underage owners are limited to young people
under the age of eligibility for ownership.

Programs designed to apprehend illegal gun possessors and re-
move their guns are less effective than prevention programs in one
respect but more effective in two other dimensions. The disadvan-
tage of a removal strategy is that the high-risk population spends
some time in possession of guns. An apprehension effect may come
after the fact of gun violence. The advantage of apprehension strate-
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gies is that the population of guns and to a lesser extent of persons
who have to be screened is smaller. To cut off market sources of sup-
ply to young persons, one has to regulate the commerce in all the
weapons that are the subject of the prohibition, not just those
weapons that are eventually acquired by minors. A removal strategy,
in contrast, is only interested in those guns that are in fact illegally
possessed. Whereas the search for illegal weapons will involve
screening and inconveniencing many young people who are not car-
rying guns, it will inconvenience very few adults. The particular
beneficiaries of the shift in emphasis from prevention to apprehen-
sion will be adult gun owners and sellers. The second efficiency of
gun removal strategies is that when a minor is apprehended while
carrying a loaded gun, the risk that he or she was headed for trouble
is usually quite high. The proximity to social harm of an adolescent
who is carrying a gun on the street means that successful apprehen-
sion leads to lower rates of gun violence in the immediate future.

The same environmental conditions limit the effectiveness of both
prevention and removal strategies. If guns are freely available, pre-
venting a teenager from acquiring one particular gun can easily be
neutralized by alternative sources of supply. The salutary impact of
removing a gun from a youth may also be short-lived if the confis-
cated weapon can be easily replaced. For this reason, both handgun
prevention and removal should be easier to implement successfully
in conditions of low handgun availability.

There may also be a relationship between the level of general
handgun availability and the optimal mix of prevention and appre-
hension strategies in the enforcement of a minimum handgun age.
Very high levels of handgun availability can frustrate both preven-
tion and apprehension, but not in equal measure. Cutting off a few
sources may have only a slight impact on the availability of guns to
youths in a high-availability environment. High availability will also
frustrate gun removal programs, but the apprehension of youths with
guns will still reduce gun violence during the period immediately
following the apprehension, a period when the immediate risk of
adolescent gun violence may be quite high. Thus the comparative 
advantage may lie with programs that emphasize gun removal in
high-availability environments. Furthermore, if high availability
spills over to higher levels of adolescent gun carrying and use, the
same number of police searches will turn up many more guns. So the
unit cost of gun apprehension, ironically, is reduced by the very
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circumstances that frustrate the overall effectiveness of a gun re-
moval strategy.

The foregoing analysis suggests two hypotheses. First, both pre-
vention and apprehension will be more effective in restricting gun
violence by minors in environments of low handgun availability.
Second, strategies aimed at removing guns possessed by adolescents
will be emphasized to the detriment of prevention programs in con-
ditions of high availability. Neither hypothesis has been put to a 
rigorous test.

Other Minimum Age Requirements

Whereas preventing minors from carrying handguns was an unim-
portant chapter in the legal regulation of youths until quite recently,
efforts to restrict the availability of other substances and privileges
have been a substantial undertaking in the United States and other
developed nations. Two major government efforts that have at-
tempted to enforce relatively high minimum ages have involved al-
cohol (typically age 21) and tobacco (typically age 18 but going up).
What does the history of these regulations teach us about the
prospects of age-specific handgun prohibition?

State efforts to enforce a minimum age for tobacco and alcohol
have not produced black markets in the sense of ongoing businesses
devoted to illegal sales, mostly because of the ample supply of ciga-
rettes and alcohol diverted from ordinary channels of commerce.
Until quite recently, there was not even much gray market activity
fueling the supply of cigarettes to middle adolescents. State and local
regulation of tobacco purchases was so lax that most adolescents
who wanted to obtain cigarettes could purchase them through ordi-
nary retail outlets.

State efforts to enforce minimum age limits for alcohol were much
more substantial than for cigarettes. Beverage control authorities 
typically issued special licenses to businesses that wished to sell al-
cohol for consumption on the premises or to take home. Enforcing
age limits in on-site locations such as bars and restaurants is rela-
tively easy, because the consumers are visibly present to be in-
spected by proprietors, and enforcement authorities can monitor the
compliance of businesses by direct observation of the premises.

However, keeping alcoholic beverages sold in bulk form at liquor
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stores from being diverted to underage consumers is a much more
difficult proposition than keeping them out of bars. The principal
gray market diversions of alcoholic beverages sold at retail to quali-
fied purchasers are: (1) theft or borrowing from home liquor supplies
by minors, (2) social sharing of alcohol by those just over the legal
age with their younger acquaintances and dates, and (3) planned pur-
chase by those over the drinking age of quantities of alcohol intended
for the sole or joint use of minors. Similar gray market opportunities
exist for tobacco, and the recent increase in regulatory resources to
reduce direct sales to minors will probably shift underage supply
from over-the-counter sales to gray market channels.

The analogy between handguns and either alcohol or cigarettes is
incomplete, because there are differences between the substances
and in the social context of commerce. Guns are a big-ticket item,
with a high purchase price, whereas typical quantities of alcohol and
cigarettes are priced lower. Handguns have a reputation for danger
and carry some stigma, whereas cigarettes and alcohol do not.
Firearms are also durable goods. Having a gun does not generate a
high frequency of resupply needs, even for ammunition.

Even allowing for such differences, the history of attempts to en-
force minimum age requirements for alcohol provides important in-
sights for those who want to reduce the gray market for guns. For 
alcohol, gray markets of supply depend on social patterns of interac-
tion. Unless teenagers are raiding the liquor cabinet of their own or
some other family, the age of social peers and their willingness to
help are the key variables that make alcohol relatively easy or rela-
tively hard to obtain.

Twenty-one-year-old males co-mingle with 19-year-old males at
work and in school, and they date girls who are 17 and 18 years old.
Thus alcohol will be easily available to those who regularly partici-
pate in social groupings with persons old enough to make retail pur-
chases. Without rigid social boundaries between different age groups,
the effective age limit for a particular behavior may be somewhat
lower than the formal limit and may be significantly influenced by
patterns of social interaction in late adolescence and early adulthood.

One frequent impact of this gray market phenomenon is that mini-
mum age restrictions tend to screen out more effectively much
younger adolescents (e.g., 13-, 14-, and 15-year-olds) than those who
are closer to the age border. The more the prohibited good is distrib-
uted by near peers, the larger the increment of effectiveness to be ex-
pected among the very young. If alcohol is chiefly obtained from
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home liquor cabinets, 15-year-olds and 19-year-olds will have equal
access to supplies. If the primary source of beer is friends or friends
of friends, the 15-year-old will have a much harder time obtaining al-
cohol than the 19-year-old. If the chief source of gray market guns is
social acquaintances, it will be much easier for 19-year-olds than for
15-year-olds to obtain guns when the minimum age is 21. Under
such peer supply circumstances, the adult suppliers who must be-
come the primary target of enforcement efforts are not all that differ-
ent from the young persons they supply.

There is another context in which social circumstances and ex-
pectations might be critical determinants of adolescent handgun ac-
quisition, an aspect that drug and alcohol analysts frequently call the
demand side. If possession and use of alcohol or a drug have high
status for social peers, the odds increase that a particular adolescent
will obtain and use it. The positive status of the substance has a sort
of double-whammy effect, making younger persons more anxious to
obtain it and older persons more willing to supply it.

The social status and meaning of handguns in adolescent cultures
should be an important determinant of the rate of handgun ownership
and use. To some extent, this may be a matter of the perceived need for
self-defense in some circumstances. But social status is a powerful in-
centive for adolescent behavior, independent of any need for lethal
forms of self-defense. Those who wish to predict and explain adoles-
cent behavior in utilitarian terms should never forget the overwhelm-
ing value of social standing among peers to most adolescents.

Negative peer attitudes can have an immediate and substantial 
impact on adolescent gun violence. The steep increases in gun 
homicide after the mid-1980s provides frightening evidence of how
quickly changes in fashion can generate community consequences.
The good news may be that attaching negative stigma to gun use will
have immediate and substantial impact, and perhaps that is part of
the explanation for the sharp drop in shootings by youth in the mid-
dle and late 1990s. The bad news is that attaching negative stigma to
risk-taking behavior among adolescents is no easy task. A generation
of antismoking propaganda in the United States has had its least con-
sistent and least dramatic impact on teenage smoking trends. If the
objective of a public information campaign is to give risk-taking a
bad name, teenagers will be a particularly hard sell—all the more
reason for the social values of adolescence to be a priority target for
any public information campaign that seeks to reduce the risk of
lethal violence.
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Juvenile or Criminal Court?

If a campaign to reduce firearms violence is going to be an important
element in the general response to youth violence, it is worth consid-
ering whether juvenile courts or criminal courts provide the best in-
stitutional setting. It will not always be possible to choose between
these settings, because juvenile court jurisdiction is almost always
over by age 18, whereas the existing framework of federal and most
state laws tries to enforce a minimum age of 21 for handguns. The
very oldest gun law violators will only fit into the jurisdiction of the
criminal court, and this is also the court best suited to hear criminal
charges against persons over the age of 18 who are apprehended
while trying to sell guns to minors.

But which is the best court system for offenders under 18 who
possess and carry loaded guns on city streets? Addressing this ques-
tion has both theoretical and practical value. As a practical matter,
such cases are not rare events, and an increasing emphasis on dis-
arming juveniles can be expected to increase the volume of weapons
cases whether or not teenage armaments increase. Therefore, where
best to process such cases is a matter of immediate practical impor-
tance. The theoretical value of discussing the superior court setting
for gun cases is that it provides a specific context in which to debate
the merits of alternative processing strategies. To isolate the major
law enforcement problems being generated by youth violence, to
consider them one at a time, reduces the sweeping generalizations
found in debates about juvenile versus criminal courts. Greater
specificity in subject matter might reduce the margin of error in 
policy analysis.

What might be the advantages of referring 14-, 15-, 16-, and 17-
year-olds, arrested for carrying loaded handguns, to the jurisdiction
of the criminal courts? First, criminal courts have the power to im-
pose longer periods of secure confinement on persons convicted of
crime than are available in the juvenile courts. But the practical
value of greater sanctioning power is much more important in cases
of shootings and serious injuries than in cases of carrying concealed
weapons and possession. Frequently the maximum punishment
available for the latter charges will be less than the duration of con-
finement available in juvenile court. In addition, because the juve-
nile weapons violator is competing with older offenders and more
serious crimes in criminal court, there is no a priori reason to believe
that the sanctions imposed on 15-year-olds who possess guns will be
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even somewhat more serious than the treatment those same cases
would receive in a juvenile court.

Second, armed juveniles are serious cases, and it is often argued
that serious cases belong in the jurisdiction of the criminal court.
Pete Wilson (1997), the governor of California, seemed to be making
this argument when he asserted: “Juvenile Court was not designed to
deal with youth who commit serious and violent crime . . . or kids
who carry assault weapons” (1). Implicit in this view is the notion
that referring young offenders to juvenile court trivializes the of-
fense. This is really an objection to juvenile court jurisdiction for any
serious offense, and it might apply with greater force to the tens of
thousands of violent assaults and robberies referred to the juvenile
courts each year. If delinquency jurisdiction is a bad idea for any se-
rious misbehavior, it would be a bad idea for gun cases. But the em-
pirical foundation of this point of view is not strong. Rather than
imbue marginal cases with seriousness by association, mixing juve-
nile cases into the adult system might have the reverse effect—a
possibility that was just mentioned in connection with criminal
court sanctions (see Greenwood, Petersilia, and Zimring 1980).

The comparative advantages of the juvenile court for gun cases
come from that court’s long history of coping with status offenses. A
law that denies handguns to all below a certain age and punishes
those who defy it can be called a status offense, because the behavior
is forbidden only because of the offender’s youthful status. A large
proportion of juvenile court business during the entire century of its
existence has been the enforcement of age-defined status offenses, in-
cluding underage drinking, smoking, and driving and violating cur-
fews. Whereas some status offenses, like smoking, are violations of
laws motivated solely by the desire to protect the minor, a substantial
number of the traditional status offenses administered by the juve-
nile court also involve protecting the community against dangerous
behavior by the immature. Certainly the enforcement of juvenile cur-
fews and underage drinking restrictions have community protection
as a justifying objective.

It thus appears that the enforcement of minimum age gun laws in-
volves a close fit to the strategies and procedures of juvenile courts in
a high volume of other types of cases. One remarkable characteristic
of the current discussion is that the continuity between gun counter-
measures and traditional status offense enforcement has gone unno-
ticed. The fit with tradition here is not a dispositive argument for the
continuation of jurisdiction by juvenile courts in gun cases. It is,
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however, both remarkable and disturbing when public dialogue
about appropriate responses in gun cases takes place without refer-
ence to a century’s experience in closely related domains.

But debating whether juvenile courts or criminal courts should do
the heavy lifting in adolescent gun control is also asking the wrong
question in a demonstrably important way. The social context of ado-
lescent gun markets and behavior demonstrates that significant effort
will be necessary on both sides of any age boundary between juve-
nile and criminal courts before a coherent strategy can be executed.
More important than choosing between competing court systems is a
consensus on common principles and a coordination of effort that
can effectively harness both institutions to a common strategy.
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T H I R T E E N

The Hardest of the Hard Cases
The Young Homicide Offender

The teenager accused of criminal homicide is the worst
case in a system that seeks to protect young offenders

and to preserve their opportunity for normal development into adult-
hood. Causing a death is inflicting the greatest harm that crime can
cause in a developed nation, a type of loss that the economic re-
sources and insurance mechanisms of a rich nation cannot protect
against or meaningfully compensate. If death is caused by intentional
infliction of a serious injury, the youth who inflicted the injury will
often have intended enough harm so that his or her moral culpability
would have been great even if death had been avoided. In such cases,
the combination of high levels of personal culpability and the
worst-case outcome puts maximum pressure on the legal system to
generate extensive punishment. Dealing with homicide is an impor-
tant and particularly difficult part of a comprehensive policy toward
youth violence.

These most serious cases are prominent in public concern about
the legitimacy and effectiveness of the legal system. They are also
difficult but important tests of the general principles that are sup-
posed to be in play throughout the system. Homicide is one impor-
tant domain to explore when trying to determine the motives and
principles that should be at work in other youth crime and delin-
quency cases. If there is a real gap between what we do and what we
say, a close look at decision-making in homicide cases will probably
reveal it.

This chapter discusses the substantive principles that should gov-
ern the punishment of adolescents who kill. The first section shows
that the stereotypical versions of juvenile and criminal courts are not
well suited to attain just results in adolescent homicides. The second
section uses cases reported in the news to explore the multiple vari-
eties of youth homicides. The third section uses the diminished 
responsibility and room-to-reform conceptions discussed in chapter
5 as a method of exploring punishment principles for adolescent



killers. The fourth section sets out specific case studies in the mean-
ing of diminished responsibility: (1) the ages at which homicide of-
fenders should be considered to be partially but not fully responsi-
ble; (2) appropriate methods for determining deserved punishments
for adolescent killers; (3) constructive homicide liability as a prob-
lem for the criminal law of adolescence; and (4) capital punishment
for young killers.

A False Dichotomy

If the only choice available for the trial and punishment of adoles-
cent homicide cases was between a juvenile court solely concerned
with treatment and a criminal court that ignored the age and circum-
stances of the defendants, the task of finding appropriate responses
would be an impossible one. The intentional taking of life without
justification requires a punitive response in most circumstances in
which the offender has even a minimal appreciation of the nature of
his or her act. Thus punishment must be one of the appropriate re-
sponses of any legal authority responsible for addressing adolescent
homicide.

But the proper punishment for 15-year-olds who kill must take
into account their immaturity and other particular circumstances.
Otherwise, the legal authority that determines guilt and punishment
will not be coherent in making retributive judgments. The popular
assumption that trying very young defendants in criminal court re-
moves any necessity to consider their immaturity and other limits is
mistaken but revealing. The transfer of juveniles is often described 
as a decision to “try this defendant as an adult.” But if the defendant
is 15 years old and of slightly subnormal intelligence, to try and pun-
ish him as if he were adult in all respects is a dangerously counter-
factual enterprise.

The language used to describe the process of transferring defen-
dants to criminal court is itself an invitation to what psychiatrists
call “magical thinking,” in which it is imagined that changing the lo-
cation of a case will suddenly remove the characteristics that cause
conflict and ambivalence. The physical reality of jurisdictional trans-
fer is rather mundane—to try an accused “as an adult” in a criminal
court changes only the location of the hearing; it does not change the
characteristics of the defendant. If we could in fact transform adoles-
cents into adults by an act of juridical will, the procedure would be
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in great demand by parents and schools in circumstances far re-
moved from delinquency and crime. This particular branch of magi-
cal thinking was immortalized by the stand-in for a revolutionary
leader in the Woody Allen film Bananas, who proclaims in his inau-
gural address: “All children under sixteen are hereby sixteen.”

Some comparative statistics on waivers from juvenile to criminal
courts illustrate the unique problems that are generated by adoles-
cents accused of homicide. The proportion of juvenile homicide
charges waived in Texas is six times as large as for the crime with the
next highest rate of transfer petitions; and the gap between waiver
rates in homicide and those for other offenses is much larger than 
the contrast between other classes of offenses (Dawson 1992; Eigen
1981).

The sanctioning options usually available in juvenile court fall
short of the perceived need for punishment in a substantial propor-
tion of homicide cases. Pressure for greater punishment can be ac-
commodated either by giving more punishment power to juvenile
courts or by transferring defendants to criminal courts, which al-
ready have much greater punishment powers. In either case, an 
appropriate judicial performance in adolescent homicides should re-
quire a particularized inquiry about the offense and the offender, 
a mixture of factual detail and principles that has been specifically
fashioned from an analysis of homicide offenders and their crimes.

It is therefore discouraging that the processing of thousands of
adolescent homicides through state criminal courts has produced
very little discussion of the particular deserts of those accountable.
This silence is consistent with three different possibilities:

1. The lack of particular analysis of adolescent homicides is an
indication that transferred defendants are treated with equal
severity as adults.

2. The sentencing discretions available in the prosecution and
adjudication procedures result in leniency toward youthful
defendants that is substantially without announced principle
or discernible pattern.

3. There is a silent common law of unarticulated principles that
could be used to both explain and predict the punishment
choices.

The most likely of these patterns is probably the second. The
system for deciding the punishment of immaturity is probably funda-
mentally lawless. If so, the lack of appropriate legal standards to 
explain outcomes in homicide cases would have negative conse-
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quences that reach far beyond the particular results. If the outcomes
are arbitrary, the pattern of arbitrariness is quite likely to be conta-
gious. If the high stakes in homicide cases cannot produce dialogue
and analysis of the justice of particular outcomes, there is little
prospect of doing better in the treatment of lesser crimes. To default
in providing a principled analysis of the punishment in homicide
cases is to run the substantial risk that the whole process will be 
unprincipled.

Immaturity and Culpability: Some Lessons 
from Malcolm Shabazz

A New York case that was widely publicized in the summer of 1997 is
an instructive illustration of the manifold impact of youth and imma-
turity on the just punishment for an offense. Malcolm Shabazz was a
much traveled 12-year-old when he obtained gasoline and deliber-
ately set a fire in the apartment of his custodial grandmother, knowing
that she was at home. Malcolm is the grandson of the black radical
Malcolm X, and his grandmother, Betty Shabazz, was Malcolm X’s
widow. She died as a result of the burns she sustained in the fire.

Testimony at court hearings portrayed Malcolm as extremely trou-
bled, with clinical indications of schizophrenia and a documented
history as a chronic fire-setter. The boy’s defense attorney and a clini-
cal psychologist retained by the prosecution both denied that the de-
fendant intended to kill his grandmother. “I do not believe he con-
sciously meant to do harm to his grandmother,” said Dr. Elizabeth
Osborn, a clinical psychologist hired by the prosecution. “I believe it
was an unconscious act to scare her, make her change, get her to do
what he wanted” (Gross 1997).

The youth and immaturity of the offender affect a large number of
factors that bear on the just punishment in this case. Data about
youth and immaturity may be required to make a judgment about
whether the chronic fire-setting behavior was compulsive (a condi-
tion not uncommon in this age group), whether the defendant subjec-
tively appreciated the risk of death or of great bodily harm that was
attendant on his act, and the plausibility of the defendant’s fantasy of
an imaginary companion in charge of his decisions (Gross 1997).

What is crystal clear in the Shabazz case is that youth and imma-
turity are not just factors to be added on to modify an otherwise de-
served penalty for a particular course of conduct and its result. The
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immaturity of an actor has a pervasive influence on a large number of
subjective elements of the offense, including cognition, volition, and
the appreciation that behavior like setting a fire can produce results
like death. The defendant’s status and perceptions are relevant to a
large number of issues, each of which can affect the extent of per-
sonal culpability and therefore of deserved punishment.

To use a metaphor from mathematics, immaturity is not just a sin-
gle variable in the equation that determines punishment but a char-
acteristic that may affect many different variables. It is best to think
of youth and immaturity as factors that may influence every aspect of
conduct, other than the character of the resulting harm, that plays a
major role in determining the extent of blameworthiness. Malcolm
Shabazz and a 25-year-old arsonist with no known developmental
difficulties are not two different sorts of people who have committed
the same crime; they are two different sorts of people who have com-
mitted different crimes, offenses that are fundamentally different be-
cause of the characteristics and perceptions of the offenders.

The fatal fire that Malcolm Shabazz set was not the typical act of
homicidal youth violence for a number of reasons. He was much
younger than the typical juvenile killer. The indications of mental
illness are much more substantial than in the usual run of cases. The
intention to injure is usually easier to infer because of the use of a
gun, knife, or personal force on the deceased. But the potentially per-
vasive influence of youth and immaturity on the subjective factors
that affect the degree of personal culpability is a standard feature of
the lethal violence of adolescents.

The Malcolm Shabazz case is not a typical instance of adolescent
killing for one other reason: there are no typical cases of adolescent
homicide. The substantial variety encountered in adolescent homi-
cide is apparent to any conscientious reader of the daily press. At the
opposite end of the spectrum from Malcolm Shabazz is the Lam Choi
case, reported in the same month:

Lam Choi, the alleged slayer of crime boss Cuong Tran, was cer-
tified yesterday to stand trial as an adult. . . . Tran, thirty-
seven, was shot to death at 1:40 A.M. on November 15 after
leaving the Pierce Street Annex, a popular bar at Fillmore and
Greenwich Streets. . . . Choi, who was seventeen at the time
of the shootings, was allegedly in a group with three adults and
another youth the night of Tran’s slaying. Prosecutors said the
group spoke with the victim inside the bar and four of them fol-
lowed him to his car, where Choi shot Tran. (Schwartz 1997)
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Yet another San Francisco Bay shooting of the same vintage, a case
in which the victim survived a nearly fatal wound, overlaps very lit-
tle with either the Shabazz or the Choi circumstances:

Police said children who witnessed the late-morning incident
told them that a thirteen-year-old boy deliberately shot the girl
after she dared him to use the handgun he was carrying. Wit-
nesses said the two got into a shoving match, the argument 
escalated and he fired one shot into her chest. (Walker and 
Herscher 1997)

A further case from the current season’s crop of newspaper cover-
age concerned the sentencing of the young man who, at age 14, fired
the shots that killed one British tourist and injured a second in
Florida. This defendant was the youngest of the three teens who
stopped the car but also the only one of the group who fired a gun
(Peltier 1997). 

Another adolescent homicide received sustained media coverage
just as this text was being prepared for its initial publication. In West
Paducah, Kentucky, a 14-year-old high school freshman broke up a
high school prayer meeting by opening fire with a .22 caliber hand-
gun. Twelve shots were fired. Two of the students died from the gun-
shot wounds, and six others were injured (Hoversten 1997).

The assertion that there are no typical adolescent killings is a ju-
risprudential argument rather than a criminological one. The statisti-
cal analysis of homicide cases involving adolescent offenders does
reveal recurrent fact patterns. Overwhelmingly, the weapon used in
fatal assaults is the firearm. When homicides are committed by juve-
niles, there is a much higher likelihood of more than one offender
than when homicide is committed by adults. In addition, the rate of
homicidal injuries is much higher among the two oldest age groups
typically within the jurisdiction of the juvenile court: 16- and 17-
year-olds. 

However, blameworthiness of adolescent killers comes in many
different degrees. When it is time to assess an individual defendant’s
conduct and circumstances to determine the degree of his or her cul-
pability, both the number of significant variables and the distribution
of factors that influence culpability are great. There is, first, the age of
the accused, as well as his or her age-related judgment and experi-
ence. Second, there are the precipitating circumstances that led to
the lethal assault and the extent to which these were the fault of the
accused. If there was a fight, who started it? Who was responsible for
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the first use of lethal force? If there was group involvement, the ex-
tent to which a particular defendant’s conduct was responsible for
the lethal outcome must be considered. Thus the degree of culpa-
bility for homicide will be spread over a wide range, with a relatively
small concentration of cases at any particular point on the contin-
uum. If there were ever an attractive group of homicide cases for prix
fixe penalties, juvenile killers are certainly not in that category.

The wide range and difficulty in determining the deserved pun-
ishment in juvenile killings are also arguments against guideline
grids or other mechanically produced sentencing benchmarks, which
tend to rely on a very few characteristics, such as age and previous
criminal record, to produce modal sentencing values. More appropri-
ate to the complexity of the task would be a common law of adoles-
cent culpability constructed over time in the course of judicial analy-
sis of large numbers of youth homicide cases.

Yet the existing appellate court discussion of juvenile homicide
cases involves much of the judicial effort that would be necessary to
construct a common law of culpability, with almost none of its bene-
fits. Appellate courts consider the circumstances of adolescent homi-
cide cases in the course of reviewing the propriety of judicial waiver
from juvenile court jurisdiction. The best that can be expected from
this process is the division of defendants into two rough categories
characterized by different average levels of culpability. What cannot
be addressed are the principles that should govern an appropriate re-
sponse to a particular killing, whether it has been adjudicated in a ju-
venile or a criminal court.

The Theory Gap

Given the high volume of homicide cases and the substantial impor-
tance of each offense, the absence of a sustained analysis of culpa-
bility is both a peculiar and an important gap. There is a lack of
theory concerning the principles that should govern the punishment
of adolescent killers. Part of the explanation may be the fact that the
issues involved do not all comfortably fit into unified categories of
legal theory or court jurisdiction. In the United States, the juvenile
court and the criminal court are regarded as not merely two different
legal institutions but also two different subjects for analysis and
theory. In the Shabazz case, the 12-year-old Malcolm appeared in
family court but would have been processed in the criminal courts of
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New York if he had been 13. The problems in comprehending Mal-
colm Shabazz’s case do not change dramatically on his thirteenth
birthday, but as long as we segregate the two systems, there is no co-
ordinated way to consider their joint problems.

Another reason for the lack of a theory is the preoccupation with
the jurisdictional questions that characterizes policy debates about
violent adolescents. Americans conduct long dialogues about what
kind of court should try juveniles accused of homicide under the
mistaken impression that they are addressing substantive questions
about the degree of penal responsibility for these criminal acts.

A Practice in Search of a Theory

The absence of analytic attention to the proper punishment for
young homicide defendants does not mean that the present system
ignores age and immaturity when deciding on sanctions in juvenile
and criminal courts. There is substantial evidence that age and im-
maturity are powerful influences on practice. Texas prosecutors, it
will be recalled, do not even request transfer to criminal court in
seven out of every ten homicide charges (see chapter 10). The rela-
tively thin evidence on the youngest offenders in criminal courts
also suggests that factors associated with youth produce lesser pun-
ishments (Greenwood, Petersilia, and Zimring 1980). The current
system in homicide cases seems like a classic case of what has been
called “practice in search of a theory” (Vorenberg and Vorenberg
1973). But the combination of high stakes, nonexistent principles,
and the low visibility of discretion is a prescription for arbitrariness
and injustice. Coherent theory that is specific to adolescent homicide
is an important practical need in the justice system, not merely a
matter of academic nicety.

Two Principles Applied

This section uses the two broad doctrines in chapter 5 as the organiz-
ing categories for policy analysis of adolescents charged with homi-
cide. The first surveys the issues generated by diminished responsi-
bility as a doctrine of substantive criminal law applicable to young
killers. The second discusses the ways in which government policies
toward children and youths, the sorts of concerns earlier discussed
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under the heading of room to reform, might affect both the extent 
of punishment and the conditions under which it should be 
administered.

Diminished Responsibility and Desert

Those elements of an offender’s constitution and perception that are
relevant to diminished responsibility should affect the amount of
punishment deserved as a consequence of conviction for a particular
criminal act. Some theorists would like to have one deserved punish-
ment for a particular offense by a particular offender, the one appro-
priate penal price for an offense, but I hold with Norval Morris
(1974), who considers desert to be a guiding principle, one that de-
fines a range of punishments that are consistent with the degree 
of blameworthiness in a particular case. Set the punishment below
the minimum that is deserved, and the community will suffer, be-
cause the consequences to the defendant unduly depreciate the seri-
ousness of the criminal act in the circumstances in which it was
committed. Set the punishment above the maximum level that is 
deserved, and both the community and the offender will suffer, be-
cause more suffering than is justified by the particular circumstances
of the offender’s culpability will have been imposed. But any punish-
ment within the deserved range would be considered retributively
appropriate.

The offender’s diminished responsibility should be part of the ele-
ments of the offense that define the appropriate range of deserved
punishment in that particular case. The immaturity, psychological
and perceptual handicaps, and inability to appreciate consequences
that characterize the agreed-upon facts about Malcolm Shabazz are
all important elements that establish a range of just punishments in
his case; and these factors would seem to be relevant whether the
sentencing court was a juvenile or a criminal tribunal. When ele-
ments of diminished responsibility are frequently encountered, they
should be incorporated into the basic framework of the minimum
and maximum punishments available. If such factors can be used
only to guide discretion within a range of minimum punishment de-
cided on other grounds, the calculation will come too late in the
process to ensure that the objective of retributive proportionality can
be achieved.

Four general observations can be made about diminished respon-
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sibility because of youth and the selection of punishment for adoles-
cent killers. First, doctrines of diminished responsibility should be
applicable throughout the full spectrum of the severity of an offense.
The politically popular notion that immaturity should be allowed to
mitigate deserved punishment only in relatively harmless crimes is
nonsensical. If subjective culpability is relevant to deserved punish-
ment at all, there is no principled basis on which one can impose a
ceiling of seriousness beyond which an offender’s lack of maturity or
judgment is irrelevant.

Mitigation of punishment because of diminished responsibility
may hamper the effectiveness of criminal law as an instrument of
control, but if moral consistency is the appropriate standard, dimin-
ished responsibility should stand or fall as an issue of general ap-
plicability. Homicide should not be excluded from the reach of oth-
erwise applicable doctrines of diminished responsibility.

Second, the greater the significance of subjective rather than ob-
jective elements in determining the range of appropriate punish-
ments for a crime, the greater the impact of diminished capacity 
because of immaturity on deserved punishment. The more the ap-
plicable branch of the criminal law concerns itself with not simply
harm inflicted but also the circumstances of advertence and inten-
tion that produced it, the larger the potential role for personal handi-
caps that diminish subjective culpability in mitigating the range of
deserved punishment.

This emphasis on the subjective makes the criminal law of homi-
cide an area where the potential influence of mitigation is enormous.
Criminal acts that cause death are variously classified in the United
States as involuntary manslaughter, manslaughter, second-degree
murder, first-degree murder, and (in three-quarters of the states) capi-
tal murder. From manslaughter to first-degree murder, the range of
minimum punishment is from probation to life imprisonment, and the
elements that differentiate these crimes are almost exclusively the
subjective features of intent, advertence, and motivation that high-
light the importance of doctrines of diminished responsibility. When
the difference between premeditation (first-degree murder) and mal-
ice (second-degree murder) can mean 15 years more imprisonment
(Zimring, Eigen, and O’Malley 1976) and when equally lethal acts can
be punished by probation (if negligent) or long imprisonment (if
grossly reckless), a defendant’s youth and immaturity should have a
very large influence on the level of deserved punishment.

There are also branches of the substantive criminal law where in-
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dividual guilt and punishment are determined almost solely by an
individual’s intent, rather than physical participation in criminal
acts, through such doctrines as the liability of conspirators for the
criminal acts committed by their coconspirators and the penal lia-
bility of an accessory for the crimes of the principal (Kadish 1985).
The greater the weight that the law places on the solely subjective di-
mensions of behavior in a particular case, the greater the mitigational
potential of diminished responsibility because of immaturity. When
the only basis for punishment is the agreement and intention of the
defendant, the defendant’s immaturity should have a major impact
on the deserved punishment.

The greater leverage of diminished responsibility as an accessory
is of tremendous practical significance for adolescent homicide be-
cause so many violent acts committed by teenagers are committed in
groups. I showed in chapter 6 that the majority of all family court
charges for serious crimes in New York involved cooffenders. In the
last section of this chapter, I show that half of all offenders under 18
who were arrested for homicide were arrested with at least one other
person. When the circumstances that generate a homicide charge in-
volve only the offender’s presence or knowledge, rather than physi-
cal participation in the infliction of injuries that cause death, the 
reduction in the range of deserved punishment for the passive, or
tag-along, accessories can and should be quite substantial. I return 
to this point when discussing constructive liability for unintended
outcomes.

The high volume of accessorial charges is one important reason
why a relatively small proportion of juvenile homicide charges result
in prosecutorial requests for judicial waiver. The evidence of antiso-
cial intention of a triggerman in a fatal gun assault are far more sub-
stantial than those of the 14-year-old associate standing next to the
shooter or the 16-year-old waiting in the car. In addition, the link be-
tween the defendant’s act and the harm inflicted is much closer for
the triggerman.

Third, it is important to recognize the substantial number of dif-
ferent blameworthiness issues where the defendant’s overall imma-
turity, inexperience in understanding the link between risk-taking
and causing harm, and incapacity to control or deflect peer pressure
should be taken into account in setting punishment for homicides. In
addition to the standard questions regarding mens rea and mistake,
the immaturity of an accused might also be relevant to the applica-
tion of the standard presumptions of Anglo-American law. Recall the
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prosecution psychologist who believed that Malcolm Shabazz did
not intend the death of his grandmother when he started a fire in her
apartment. The standard slogan in criminal law is that “a man in-
tends the natural and probable consequences of his actions.” Should
we be quick to assume that a boy intends the natural and probable
consequences of his actions when that boy is 12, or 14, or 16 years of
age? A number of standard criminal law doctrines, including strict 
liability, may not fit the circumstances and psychology of immature
defendants as well as they are believed to suit moral judgments about
competent adults.

The large number of issues in which an offender’s age and imma-
turity can be relevant to the range of deserved punishment suggests a
procedural consequence that is contrary to the current trend in pro-
cessing juvenile homicide cases. Case-by-case determinations of cul-
pability by a judge would seem to be as important in homicide cases
as in any other type of criminal case. Both waiver hearings and indi-
vidualized sentencing determinations may be necessary to meet the
complex challenge of justice in adolescent homicide cases, but the
legislative trend is in exactly the opposite direction. The approved
mode for murder charges is transfer at the discretion of the prosecu-
tion, and the substantive law that governs sentencing in criminal
courts is utterly silent on immaturity and its implications. The last
section of this chapter concerns some of the many questions of cul-
pability that need to be addressed by criminal courts.

Homicide Sentencing and Youth Policy

One important standard for a justice system is the extent to which it
can adjudicate young offenders without compromising the objectives
of government policy toward young people in general. I argue in
chapter 5 that youths who violate the law are nonetheless the young
people who must be considered subjects of a government youth 
policy. The slogan for this conclusion is that the kid is a criminal but
the criminal is still a kid (Greenwood and Zimring 1985). The princi-
pal objective of policy in the adjudication and sentencing of minors
is to avoid damaging a young person’s development into an adult-
hood of full potential and free choice; thus the label for this type of
policy is “room to reform.”

In an ideal world, the punishment of all young people who violate
the law would avoid disfiguring stigma, debilitating penal confine-
ment, and other permanent developmental handicaps. In an ideal
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world, of course, 15-year-olds would not commit intentional homi-
cide. Whenever a community’s retributive demands are legitimate
and substantial, there may be a conflict between maximizing the de-
velopmental opportunities of young offenders and meeting the re-
tributive necessities of homicide.

One important distinction between concerns of youth policy and
diminished responsibility is that room-to-reform considerations are
outside the range of deserved punishment for a particular indi-
vidual’s participation in a specific criminal act. Every circumstance
that is material to the determination of diminished capacity helps to
establish the minimum and maximum deserved punishment. There
can thus be no real conflict between diminished capacity and the
range of deserved punishments, because the former has helped to de-
termine the latter.

But government policy toward youths should not be a part of any
kind of equation that determines penal desert. The fact that we want
all our teenagers to develop into healthy and realized adults has no
direct bearing on the minimum level of punishment felt necessary
for an offense or on the maximum beyond which punishment would
exceed desert and is therefore unjustified. In addition, because the
interests of a youth policy are not a part of the determination of
desert, the two may be in direct conflict. The smallest punishment
appropriate to desert for a terrible crime may inflict exactly the kind
of damage that government youth policy seeks to avoid.

When there is unavoidable conflict between the objectives of youth
policy and the minimum demands for deserved punishment, the latter
should carry the day. This will not be an unjust result if youth and im-
maturity have been fully accommodated in the calculation of dimin-
ished responsibility, but the outcome in such cases will be a disservice
to socially important interests by not allowing young people to fully
recover from their adolescent mistakes. However, when desert and
youth support conflict, electing the minimum deserved punishment
becomes the sad necessity of the sentencing court.

Still, youth policy can be much better accommodated, even in the
treatment of adolescent killers, than is evident in current practice.
The value of promoting normal adolescent development can prop-
erly influence the amount of punishment selected within the con-
fines of an already established desert range, and the nature and con-
ditions of adolescent punishment can be designed in ways that will
serve the interests of government youth policy vastly better than the
current system.
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To say that a government policy that favors youth development will
not affect the range of punishments deserved by particular young of-
fenders is far from saying that the policy should have no influence on
the penalty selected in particular cases. First, the range of deserved
penalties for serious crimes is frequently substantial, and the influ-
ence of youth policy within that range can make a big difference. To
oversimplify, assume that the range of deserved punishment for a par-
ticular type of involvement in homicide is two and one-half years at
the minimum and nine years at the maximum. Even youth policies
that do not have an impact on those minimum and maximum values
can be powerful determinants of the actual sentence.

Second, youth policy can influence the form of a criminal punish-
ment within a range that is established by other considerations. A re-
current example is the greater use of indeterminacy in the sentencing
of young offenders convicted of very serious offenses. The presumed
malleability of young offenders and the likelihood that fundamental
changes in character and maturity will occur in the course of penal
confinement have resulted in an emphasis on indeterminacy in 
the sentencing of older youths in criminal courts. Both the Federal
Youth Corrections Act, which was a sentencing option in the United
States until 1984, and parallel provisions in Great Britain and on the
continent of Europe reflected this emphasis. All of these provisions
were established for the criminal court sentencing of young offend-
ers. In that sort of system, the effective minimum for the young of-
fender will be the bottom of the range of deserved punishment, but
the substantive concerns of a youth policy might produce the of-
fender’s release “at the pleasure of Her Majesty” shortly after that
minimum has been met.

The other way in which policy toward children and youths
should influence the treatment of young homicide offenders is atro-
ciously ignored in much American practice. No matter how serious
the crime committed by a 14-year-old, there is no reason short of
magical thinking for concluding that the young offender has become
an adult in matters such as the need for education and vulnerability
to adult predation; I would argue that whenever a young offender’s
need for protection, education, and skill development can be accom-
modated without frustrating community security, there is a govern-
ment obligation to do so.

One of two sentiments seems to underlie the frequent assertion
that young persons who commit serious crimes do not require the
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services and schooling usually appropriate to their age. The first no-
tion is that truly serious crime is a mark of maturity, a benchmark
that indicates that legal emancipation is appropriate. This inference
has never been backed by any empirical data. It seems instead to fol-
low as the obverse of an assumption that the truly immature are inca-
pable of committing homicide. The second sentiment is that with-
drawal of all special projections is an appropriate punishment for
crime. Some proponents of adult penalties would extend treating
youths as if they were adults to denial of special conditions of con-
finement such as age segregation and protection from older prison-
ers, educational programs, counseling, and special mental health ser-
vices. The implicit argument is that young offenders do not deserve
anything that might benefit them, as youth-oriented protections
might.

But as long as the security of confinement is not compromised, 
it is difficult to see a genuine conflict between providing youth ser-
vices and punishing even the most serious offenses. On utilitarian
grounds, the education and training of the young is a positive value
even if long-term confinement is its context. From a retributive per-
spective, the provision of age-appropriate conditions of confinement
would seem analogous to providing needed medical care for all pris-
oners, a continuing obligation that does not compromise the punitive
bite of confinement. Education and security from predatory assault
are not privileges conferred on young persons and revokable as a
consequence of misbehavior.

To summarize: the interaction of youth policy with the retributive
necessity of punishment is a contingent one. When the community’s
minimum level of required punishment is too high to accommodate
full protection of the development of the young offender, there will
be a direct conflict between what is desirable for all adolescents and
what can be provided for the most serious adolescent offenders. For
such true conflicts, the need for minimum deserved punishment will
control.

Often, however, there will be opportunities to find punishment
within the desert range that allows the offender’s growth and devel-
opment into nearly normal adulthood, and it will always be possible
to provide education and age-appropriate security and conditions of
confinement to even the most culpable of adolescent killers. In these
cases, there is no good reason to terminate special policies toward
youths that do not conflict with the demands of penal justice.
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Case Studies in Diminished Culpability

This section is a modest down payment on the substantial work that
will be necessary if the implications and limits of responsibility in
youth violence are appropriately developed. I discuss here four sub-
stantive issues that range from age boundaries for diminished ca-
pacity to potential eligibility for capital punishment.

The Age Span of Diminished Responsibility

A substantial number of practical questions stand between the prin-
ciples discussed earlier and an operating system of adjudication and
disposition of adolescent homicide. One question concerns the age
boundaries of diminished responsibility. At the lower extreme, when
should we declare the transition from incapacity to minimum states
of capacity not inconsistent with some punishment for serious
crime? The common law had a conclusive presumption of incapacity
below age 7, and presumed capacity after age 14.

Figure 13.1 shows the distribution of all homicide arrests for 
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offenders under the age of 18 for 1995. Homicide arrests are rare
events under age 13 and infrequent under age 15. More 15-year-olds
are arrested for homicide than the total of all ages under 15, and
more 16-year-olds are arrested for homicide than the total of all ages
under 16.

Figure 13.2 shows estimated rates of homicide charges in juvenile
court by the age at referral. Age 13 has a very low rate of prosecution
referral. Significant homicide-charging activity begins at age 14 and
increases steadily thereafter. By age 17, the charging rate is 19 times
as large as at age 13. In practice, the significant beginning ages for
homicide prosecution are 12 through 14. It is not clear whether dis-
cretionary arrest and charging play a major role in the near zero rates
below age 14. The border between incapacity and capacity is usually
regarded as a matter of case-by-case determination, in the first in-
stance by prosecutors and in the second by juvenile court judges.

After the age of minimum culpability is attained, how long should
diminished capacity playa role in determining deserved punish-
ment, and how great a role should it play? The correct policy answer
to this question depends on the range of capacities that are believed
relevant to culpability and the ages at which they are typically at-
tained. If all the characteristics of diminished responsibility outlined
in chapter 5 are relevant to punishment, inquiry about such matters
could extend up to and, not infrequently, beyond age 18 in homicide
cases. If the lack of experience in learning to deflect peer pressure
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and in dealing with provocation are regarded as mitigating elements,
most adolescent offenders will be operating at far from trivial
deficits. In contrast, most of the basic capacities for moral judgments
are achieved earlier, normally by age 14 or 15. The greater the em-
phasis on experience and social skills, the larger the degree of social
and experiential development that must occur before criminal acts
can be said to deserve the full measure of punishment.

These general observations fall far short of a specific schedule of
degrees of responsibility linked to age or other attributes of the of-
fender. One reason for this is the absence of good data on the social
skills and social experience of adolescent offenders. The important
elements of penal maturity have yet to be agreed upon, let alone as-
sessed in large numbers of cases. There is reason to believe that con-
centrated efforts will tell us much more than we now know about the
social psychology of adolescent violence, and this knowledge about
general patterns of development will be helpful to some extent in de-
veloping policy.

But I doubt whether even advanced knowledge of adolescent de-
velopment and the particular characteristics of young violent offend-
ers will produce a satisfactory schedule of punishments normed to
age or prior offenses. The range of individual variation among youths
of the same age is notoriously large. The relationship of a particular
young offender to the criminal harm is another important dimension,
and this will interact with different ages in different ways. The sig-
nificant variables in determining the proper punishment for a teen
killer will not fit comfortably into a two-dimensional sentencing
grid. For such cases, I know of no superior alternative to the combi-
nation of wide potential sentencing frames, individual judicial judg-
ments with reasons, and appellate review.

This lack of fit with price-list sentencing is a special characteristic
of adolescent homicide cases for two related reasons. First, the de-
gree to which subjective elements influence deserved punishment is
great in homicide cases of all kinds, so a wide range of punishments
should be available even before immaturity complicates the matter.
Second, price-list sentencing works best when the major influence in
the appropriate sentence is the type of offense committed rather than
variations in the offender’s subjective state or capacity to control be-
havior. If most burglaries are punished within a relatively narrow
range for offenders with equivalent criminal records, the sentencing
guideline can be relatively specific and not unjust. The less impor-
tant the particular offense is in defining the specific sentence, the
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less useful the sentencing guideline system that selects offense as the
basic organizing category.

The Calculus of Juvenile Desert

Once the substantive decision is made to recognize immaturity as a
mitigation of culpability and thus an influence on the range of de-
served punishment, two different approaches can determine appro-
priate sanctions for particular young offenders: discounting and 
independent determination. In a discounting strategy, the starting
point for a calculation of the deserved punishment for a youth would
be the deserved punishment of an adult for the same type of offense.
If adult burglars with particular criminal histories typically get four
years of penal confinement at sentencing, the way to calculate the ap-
propriate penalty for a 15-year-old burglar is to determine a discount
from that sentence. If, on the average, conditions of diminished re-
sponsibility for 15-year-olds should produce a 50 percent punish-
ment reduction, one calculates the punishment for the youth by mul-
tiplying the adult sentence times 1.0 minus the discount, or in this
case, 4 years x (1.0 - 0.5) = 2 years. Variations on this discounting
strategy, which is directly dependant on the adult penalty for the
type of punishment and its duration, have been suggested for juve-
niles in criminal courts (Feld 1998) and in juvenile courts (Institute
for Judicial Administration 1977).

Little has been written about how the wide variety of different
characteristics of adolescent offenders might be translated into a
schedule of discounts. Barry Feld (1998), who advocates discounting
for young offenders in criminal court as an alternative to the current
juvenile court system, describes the process:

This categorical approach might take the form of an explicit
“youth discount” at sentencing. A fourteen-year-old offender
would receive, for example, 25 percent of the adult penalty, a
sixteen-year-old defendant, 50 percent, and an eighteen-year-
old adult the full penalty, as is presently the case. The “deeper
discounts” for younger offenders correspond to the develop-
mental continuum of responsibility.

The notion is evidently for the same age-based discounts across all
categories of offense types and liability.

A contrasting approach might take its hierarchy of offense serious-
ness from the adult system, so that burglary would be regarded as
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less serious than robbery but more serious than theft, but would not
use the average penal sanctions imposed on adults as the basis for
computing the penalties for adolescents. For a number of reasons, I
believe that such independent determinations of sanctions for young
offenders are more appropriate in both juvenile and criminal courts.

The independent calculation of sanctions for young homicide of-
fenders more accurately reflects both the nonquantifiable nature of
criminal punishments and the large variation in levels of culpability
that characterize adolescent offenders. The average term of penal
confinement for adult killers is generally an aggregate of many dif-
ferent grades of offenses and degrees of criminal culpability. Time
served for voluntary manslaughter may be not much longer than time
served for nonfatal violent crimes. Second-degree murder sentences
are much longer in many jurisdictions. Aggregating the two groups of
sentences and taking a group mean would provide a rather arbitrary
measure of desert for adult killers. Providing separate averages for
the two offense categories assumes that the types of homicides re-
flected in the adult distribution are also found among juveniles and
that the relationship of blameworthiness in the two classes is the
same for juveniles as it is for adults. This does not seem to me a plau-
sible set of assumptions.

There is also no reason to suppose that terms of penal confinement
proportionally express different levels of deserved condemnation. Is
the community condemnation expressed in a ten-year sentence twice
as much as in a five-year sentence, and is five years five times one
year? If not, discounting should not be based on a fixed proportion of a
term of confinement. If adult punishments are inexact, even crude
measures of blameworthiness and variations in terms of confinement
are only roughly correlated with levels of culpability, providing a
specified fraction of an adult penalty as a youth penalty or creating a
schedule of different fractions treats a crude and multiply determined
average of prison time served as if it were a much more sensitive and
accurate measure of the community’s sense of deserved punishment.
No matter how carefully the fractions are measured and reported, the
enormous margin of error to be found cannot be reduced. Indeed, it
turns out that any system of discounting fractions for young offenders
may exacerbate the problems that result from the problematic nature
of adult penalties as a currency of culpability.

First, age is an incomplete proxy for levels of maturity during the
years from age 12 to 18. The variation among individuals of the same
age is great, and individualized determinations of immaturity are
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thus superior to averages based on aggregate patterns (see chapter 3).
Second, the vulnerabilities associated with early and middle adoles-
cence play a more important part in explaining some patterns of
homicide than others. The passive accomplice who acquiesces in a
robbery that turns lethal, rather than be called chicken by his peers,
is a more attractive candidate for extensive mitigation of punishment
than one of the same age who instigated the robbery, even though
that more active role was also motivated by the need to make a posi-
tive social impression. Some types of provocation in group conflicts
may also lead to extensive mitigation, as when the 13-year-old in
Oakland was accused of being “too chicken” to shoot by his victim.
Those situations that put extreme pressure on particular vulnerabili-
ties characteristic of adolescents make them strong candidates for
sharply reduced punishment when a fatality results. Moreover, the
large variation in the level of achieved maturity interacts with 
the differential vulnerabilities found in different circumstances to
present a complicated landscape, one much too complex for an age-
determined series of presumed discounts from a standing price list of
penalties.

My own view is that measuring mitigated penalties as a percent-
age of usual time served would be an inappropriate strategy in both
juvenile and criminal courts. In juvenile courts, the expected sen-
tence for an adult guilty of a similar offense may be only remotely re-
lated to the proper disposition of the youthful offender. The type of
confinement to be served is different, the adolescent and the adult
have different senses of time, and the mix of purposes behind sanc-
tioning decisions is also not the same as in the criminal court.

The case for fixed discounts might seem stronger for young of-
fenders being sentenced in criminal courts but is still far from 
compelling. The criminal law has extensive experience in creating
offense categories to allow mitigated punishment for homicides. 
Second-degree murder was invented as one such mitigation strategy;
voluntary manslaughter is another. It is worth noting that nowhere
was the penalty for manslaughter derived as a fraction of the penalty
for first-degree murder. Each step down the ladder of culpability for
homicide has its own penalty range, which has never, in my experi-
ence, been derived as a fraction of the going rate for particular grades
of murder.

The traditional method of special sentences for youths in criminal
courts also avoided deriving punishments by using a particular frac-
tion of adult penalties in the United States or in Europe. Instead, in-

THE HARDEST OF THE HARD CASES 213



determinate terms with relatively short minimum sentences is a typi-
cal pattern. The fact that fixed discounts have never been adopted as
the mechanism to implement diminished responsibility should in-
spire caution.

Constructive Doctrine and Adolescent 
Homicide Liability

A cluster of related doctrines imposes criminal liability on adults for
the lethal acts of others and for deaths that they might cause, even if a
particular defendant did not have a specific intent to injure. These in-
clude the felony murder rules, the doctrine of accessorial liability, and
rules stating that accessories are guilty of the criminal acts committed
by those they have aided or agreed to aid in the commission of a crime.
A standard example of the web of constructive liability begins when
A, B, and C agree to rob a convenience store. A provides the plans but
stays home; B drives C to the store but waits in the car; C pulls a gun on
the salesclerk, who resists. The gun goes off during the struggle, and
the salesclerk is mortally wounded. A, B, and C are all guilty of
first-degree murder in most U.S. states. The rules of accessorial liabil-
ity make A and B liable for C’s acts in furtherance of their common de-
sign. The felony murder rules make the intention to further the rob-
bery a sufficient mental state to generate liability for first-degree
murder if the robbery causes a death. The intention to commit the rob-
bery is the legal equivalent of malice, and murder statutes typically
impose first-degree liability on all parties accountable for the forcible
felony that caused the death (Zimring and Zuehl 1986).

Rules relating to accessorial liability are of great importance to
adolescent offenders, because group involvement is greater in teen
violence than at any other age. An analysis of Federal Bureau of In-
vestigation homicide data shows that just over half of all persons ar-
rested for homicide under the age of 18 were involved in an offense
for which at least one other homicide arrest was made. That is more
than twice the proportion of multiple arrest defendants in over-18
homicide arrests, or 51 percent versus 23 percent (U.S. Department
of Justice, Federal Bureau of Investigation 1994). Felony murder doc-
trine is also important—about one-fifth of all homicide arrests of per-
sons under 18 are for police-nominated felony killings.

Accessorial liability can interact with the vulnerability of adoles-
cents to group pressure to create very marginal conditions for exten-
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sive criminal sanctions. This is not to deny that some juvenile ac-
complices may have played dominant roles in particular deaths.
Rather, I would argue that the range of culpability is very great and
that the culpability at the low end of the distribution should be
rather small. A case can be made for allowing the waiver of a youth
to criminal court on solely accessorial responsibility for a killing
only if there is evidence that the particular defendant knew of and
encouraged the use of lethal force. In a justice system in which only
homicide leads to transfer in large proportions, requiring more than
constructive liability for homicide would seem to make sense.

I know of no extensive analysis of felony murders and accessorial
liability for adolescent offenders. But perhaps large numbers of ac-
cused accessories transferred into the criminal courts might lead to
the first sustained dialogue about deserved punishment and adoles-
cent accessories in the history of Anglo-American criminal law.

The case for substantial mitigation from accessorial responsibility
for a killing is based on the greater emphasis on subjective culpability
for the accomplice. The felony murder rule might be distinguishable
from other accessory situations. Because it imposes strict liability, no
subjective mental state beyond the intention to commit a forcible
felony is required, and even 16-year-olds can intend to rob. It might be
argued, however, that the law assumes maturity and capacity beyond
ordinary adolescent attainments as the foundation on which strict lia-
bility for the outcome of forcible felonies is based. The question is not
one that has received any sustained attention during a period when
most adolescent homicides were disposed of in low-stakes and infor-
mal juvenile court hearings, but it would be possible for a court to find
that the imposition of strict liability depends on more than minimal
capacity for criminal liability in general.

As a practical matter, if transfer to criminal court is to be restricted
to cases that are the moral equivalent of intentional homicide, it
should not be based solely on liability for the homicidal acts of an-
other under the felony murder rules. This type of restriction would
not eliminate criminal court processing of felony killings, but it
would restrict the defendants to those whose active support and par-
ticipation in the killing can be established. The system’s most serious
sanctions should be reserved for those young offenders whose par-
ticipation in homicide was not solely as a nonaggressive accomplice.
Strict liability to murder prosecution, if retained for any cases,
should be reserved for more experienced felons.
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Capital Punishment and the Adolescent Killer

The only legal issue concerning the diminished capacity of adolescent
killers that has received sustained attention in the United States is the
constitutional question of whether the Eighth Amendment’s prohibi-
tion of cruel and unusual punishment implies that very young killers
cannot be executed. Defense attorneys had sought a per se exclusion of
persons under 18 at the time an offense was committed from eligibility
for the death penalty, arguing from minimum ages that are observed in
other nations and in several U.S. states. The U.S. Supreme Court first
declined that invitation in 1989 but has excluded since 1988 the even-
tual execution of offenders under 16 at the time the crime was commit-
ted on Eighth Amendment grounds, even if they are otherwise compe-
tent and culpable (Thompson v. Oklahoma, 1988). Then in 2005, the
Court extended the ban to all offenders under 18 in Roper v. Simmons.

The reasoning of the justices in cases like Roper v. Simmons and
the earlier Thompson v. Oklahoma does not provide clear exposition
on questions of diminished responsibility for adolescent killers, for
three reasons. First, the issue comes up in a death penalty context,
and strong categorical sentiments about capital punishment domi-
nate the responses of many observers to detailed questions about
death penalty policy. To put great weight on the importance of a
defendant’s youth after Thompson and Roper, it is first necessary to
remove the principles to be found in the cases from the death penalty
context. This has not yet been done.

Second, the Eighth Amendment cases have a limited basis for con-
stitutional review. It is not the self-appointed duty of the Supreme
Court to state a minimum age for execution that would be appropri-
ate on policy grounds. Instead, the Court will only limit state power
when clear violations of contemporary standards of decency would
otherwise occur. Thus the standards the Court has established may
well be far short of the appropriate policy on minimum age that
many of the justices might choose as policy.

Third, the Supreme Court emphasized the practices in various
punishment systems rather than the reasons behind them. Thomp-
son v. Oklahoma, for example, debates how many states have im-
plicit or explicit minimum ages for the death penalty instead of why
minimum ages might be regarded as necessary to a morally coherent
death penalty. The illumination this provides on basic issues about
adolescent capacity and culpability is indirect at best. Diminished
responsibility may be the reason for minimum age standards in states

216 POLICY PROBLEMS IN MODERN JUVENILE JUSTICE



and nations that observe age limits for the death penalty, but it is the
age limits rather than the rationale for them that have center stage in
the constitutional debate.

With these considerable limits, the death penalty case law still has
value as a precedent in any discussion of a defendant’s youth as a
mitigating factor, The four-judge plurality in Thompson v. Oklahoma
endorsed a prohibition on death for all offenders under the age of 16,
and Sandra Day O’Connor’s concurrence supported that result in the
circumstances of the Oklahoma statute. If the constitution forbids 
executing anyone for any crime committed before age 16, this must
be because a presumption of diminished capacity requires such min-
imum age standards under the Eighth Amendment. When age at the
time of the offense is the standard, the substantive context being en-
forced must be a notion of diminished culpability for the crime
rather than incapacity to comprehend the punishment.

If one reads the later case of Roper v. Simmons as suggesting a ban
on executions for crimes committed under the age of 18, the use of
that limit for the Eighth Amendment rule should not be regarded as
an endorsement for the execution of 19- and 20-year-olds who com-
mit murder. The Court has clearly indicated that juries must be in-
structed that youth can be taken into account in the penalty trial.
In addition, Thompson and Roper are the only instances in death
penalty jurisprudence, along with Atkins v. Virginia on mental re-
tardation, in which a defendant responsible for a capital murder can-
not be executed because of diminished capacity at the time of the
crime.

The struggle in the Supreme Court over death as a sanction for
young killers has its broadest impact by establishing general princi-
ples to govern the sentencing of young offenders in criminal court.
Cases like Roper and Thompson involve defendants already waived
from juvenile court and convicted of aggravated murder in criminal
courts. By restricting the availability of the death sentence, the Court
has already recognized that the defendant’s youthful status follows
him or her into criminal court and precludes the treatment of any
young person in criminal court jurisdiction as fully adult for all pur-
poses. The view that young persons are no longer young when trans-
ferred to criminal court is not only irrational but also against the
weight of U.S. Supreme Court authority. The principle was invoked in
Eighth Amendment jurisprudence because of the special status of the
death penalty. But the Court’s emphasis on the fact of youth rather
than on the form of the court is a principle of general applicability.
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Conclusion

The search for appropriate legal standards for adolescent homicides
is important in its own right and also as an example of the type of
analysis that is necessary to determine just punishments for other
types of adolescent offenders in criminal courts. Very little legal
analysis or argument currently addresses the punishment of serious
adolescent offenses in criminal court. This chapter demonstrates the
variety and complexity of the issues when the substantive criminal
law of homicide is measured against the circumstances arid develop-
mental limits usually found in adolescent homicide cases.

The conventional belief about punishment for young killers is that
the important decisions have been made once the issue of transfer to
criminal court has been decided. Not so. Rather than being the end of
difficult decisions, the transfer determination should be regarded 
as requiring a series of factual and legal inquiries that are as subtle,
problematic, and controversial as can be found in the modern crimi-
nal law of personal violence.

Building principle into the punishment of adolescent homicides
in criminal courts has been, for some time, an unmet challenge for
American criminal law. The increase in automatic transfers and the
high priority of youth violence in penal policy remind us that a void
in principles at the heart of the legal response to homicide becomes a
greater embarrassment with each passing day.
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1. C. SHAW & H. MCKAY, Male Juvenile Delinquency as Group Be-
havior, in Report on the Causes of Crime, 191–199 [II WICKERSHAM COM-
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OF THE METROPOLIS (J. Short ed. 1971) [hereinafter cited as THE SOCIAL
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2. See THE SOCIAL FABRIC, at 256, n. 2.
3. D. TAFT & R. ENGLAND, CRIMINOLOGY 180 (4th ed. 1964).
4. VERA INSTITUTE OF JUSTICE, FAMILY COURT DISPOSITION STUDY (1981)

(unpublished draft).
5. The Vera study dichotomized juvenile court cases into individual

and group events. A case represented an individual charged. Id.
6. For general reviews of the literature on this subject see: R. HOOD &

R. SPARKS, Subcultural and Gang Delinquency, in KEY ISSUES IN CRIMI-
NOLOGY 80–109 (1970) (includes data on British and Scandanavian group
behavior by age); K. SVERI, Group Activity, in 1 SCANDINAVIAN STUDIES IN

CRIMINOLOGY 173–185 (C. Christiansen ed. 1965); PRESIDENT’S COMM. ON
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JUVENILE DELINQUENCY AND YOUTH CRIME, JUVENILE GANGS (Report of 
G. Geis 1965).

7. The number of unambiguously serious, particularly violent, of-
fenses in the typical self-report study is quite small. The Philadelphia
cohort data apparently include larger numbers of homicide arrests, and
rape arrests (14 and 44, respectively). See M. WOLFGANG, R. FIGLIO, & 
T. SELLIN, DELINQUENCY IN A BIRTH COHORT 68–99 (1972). As the authors
note, the method of scoring used in this study does not provide informa-
tion on how many events these arrests represent. Id. at 23–24. A separate
accounting of armed robbery or assault with deadly weapons was not
published. The 193 robbery arrests in the Philadelphia cohort were not
classified by event or seriousness, other than in seriousness scores. By
contrast, the Rand juvenile court study reported 253 armed robbery ar-
rests that resulted in the 104 case sample that is the basis for figure 4.

8. Juvenile Justice and Delinquency Prevention Act of 1974, Pub. L.
No. 93–415, 88 Stat. 1109 (codified at scattered sections of 5, 18, 42
U.S.C.) [hereinafter cited as Juvenile Justice Act].

9. Id.
10. See, e.g., F. E. ZIMRING, American Youth Violence: Issues and

Trends, 1 CRIME & JUST. ANNUAL REV. RESEARCH 67 (1979).
11. Juvenile Justice Act, supra note 8, UNIFORM CRIME REPORTS (1974).
12. See, e.g., NATIONAL ACADEMY OF SCIENCE PANEL ON RESEARCH IN

DETERRENCE AND INCAPACITATION (FINAL REPORT 1978), for a summary of
deterrence literature and methods.

13. See id. At 99-103 for a list of more than a dozen studies that use
the risk variables displayed in figure 6.6.

14. A particular fear with respect to statistics that generate “artificial
deterrence” is that “junk crimes” and “junk arrests,” defined as crimes
and arrests that are not likely to receive serious sanctions in the adult
system, are the major share of variations between cities and over time. If
this is the case, variations in juvenile arrests rates could thoroughly con-
found efforts to assess the general deterrent impact of criminal sanctions
over time or in comparative studies.

15. The alternative to this approach, however, is attractive. Given the
difference between juvenile and adult criminal sanctions for similar be-
havior, deterrence theory can exploit wide variations in the age of juris-
diction, and variations in patterns for similar crime, to discover whether
individuals respond to differences in risks when they cross over the bor-
derline between juvenile and criminal justice at varying points in their
criminal careers.

16. See, e.g., R. SHINNAR & S. SHINNAR, The Effects of the Criminal Jus-
tice System on the Control of Crime: A Quantitative Approach, 9 LAW &
SOC’Y REV. 581 (1975). See also J. Q. WILSON, THINKING ABOUT CRIME

198–291 (1975).
17. See, e.g., Shinnar & Shinnar, supra note 16; J. PETERSILIA &

P. GREENWOOD, CRIMINAL CAREERS OF HABITUAL FELONS (1979). The only
mention of the problem of incapacitating one of the group is found in the
PANEL ON RESEARCH, supra note 12, at 65 (see especially n. 63 and the
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text accompanying n. 64). In contrast, Albert Reiss has recently demon-
strated the impact of group offending on incapacitation effects. A. REISS,
Understanding Changes in Crime Rates, in CRIME RATES AND VICTIMIZA-
TION 13–14 (A. Reiss & A. Biderman eds. 1980).

18. J. CONKLIN, ROBBERY AND THE CRIMINAL JUSTICE SYSTEM 108 (1972);
see also the table at 106.

19. P. COOK, A Strategic Choice Analysis of Robbery, in SAMPLE SUR-
VEYS OF THE VICTIMS OF CRIME 180 (W. Skogan ed. 1976).

20. The comparison between gun robbers and other robbers charged
(see fig. 4.3: 90 percent versus 87 percent multiple offenders) lends fur-
ther support to this interpretation.

21. See F. E. ZIMRING, CONFRONTING YOUTH CRIME: A REPORT OF THE

TWENTIETH-CENTURY TASK FORCE ON SENTENCING POLICY TOWARD YOUTH

OFFENDERS (1978).
22. See, e.g., S. GLUECK & E. T. GLUECK, FIVE HUNDRED CRIMINAL CA-

REERS (1930); S. GLUECK & E. T. GLUECK, LATER CRIMINAL CAREERS (1937);
S. GLUECK & E. T. GLUECK, CRIMINAL CAREERS IN RETROSPECT (1943) (3
vols. of followup studies on the postrelease careers of 510 inmates of the
Massachusetts State Reformatory released in 1921–22).

23. See, e.g., B. BOLAND & J. WILSON, Age, Crime, and Punishment,
PUBLIC INTEREST, Spring 1978, at 22; J. Q. WILSON, supra note 16.

24. For this discussion of the implications of the Wolfgang data (Wolf-
gang, Figlio, and Sellin, supra note 7) on the concentration and pre-
dictability of youth violence, see F. E. ZIMRING, supra note 10, at 94–98.

25. For a preliminary report of the Philadelphia followup study, see
M. WOLFGANG, From Boy to Man, in THE SERIOUS JUVENILE OFFENDER 101
(Hudson & Mack eds. 1978) (proceedings of a National Symposium, Gov-
ernment Printing Office). 

26. J. PETERSILIA & P. GREENWOOD, supra note 17; a second Rand re-
port, DOING CRIME, utilizes a weighted sample of all prison inmates who
retrospectively study preprison careers for currently incarcerated in-
mates. RAND CORP., DOING CRIME (Apr. 1980).

27. For age specific arrest estimates (with insufficient warnings about
this difficulty), see F. E. ZIMRING, supra note 21, table 1-2, at 37.

28. See M. WOLFGANG, R. FIGLIO, & T. SELLIN, supra note 7.
29. Office of Children’s Services, N.Y. Division of Criminal Justice

Services, cited in B. BOLAND & J. WILSON, supra note 23, at 28 (table 1).
30. Id. at 27–28.
31. This estimate was derived by Peter W. Greenwood, in P. Green-

wood, J. Petersilia, & F. E. Zimring, Age, Crime, and Sanctions: The Tran-
sition from Juvenile to Adult Court (1980), from K. S. Teilmann & 
M. W. Klein, Assessment of the Impact of California’s 1977 Juvenile Jus-
tice Legislation (1977) (Draft, Social Science Research Institute, Univer-
sity of Southern California).

32. P. GREENWOOD, J. PETERSILIA, & F. E. ZIMRING, supra note 31.
33. See J. COFFEE, Privacy versus Parens Patriae: The Role of Police

Records in the Sentencing and Surveillance of Juveniles, 57 CORNELL L.
REV. 571, 579–594 (1972), for a discussion of arrests as a means of build-
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ing a dossier on juveniles and for discussion of analogous procedures in
New York City.

34. F. E. ZIMRING, supra note 21, at 65–82.
35. Id. at 35–44, 65–82.
36. A first effort to control for offense seriousness by age in Los Ange-

les is discussed in P. GREENWOOD, J. PETERSILIA, & F. E. ZIMRING, supra
note 31.

37. M. WOLFGANG, R. FIGLIO, & T. SELLIN, supra note 7, at 23–24.
38. Id. at 24.
39. My discussion in the text assumes a “modern” definition of delin-

quency, that is, a status conferred when a minor is found to have com-
mitted an act that would have been criminal if performed by an adult.
Broader definition of delinquency, including standards such as “in 
danger of leading an immoral life,” or “associating with bad compan-
ions,” would obviate the necessity for determining the nature of the
12-year-old’s participation. See INSTITUTE OF JUDICIAL ADMINISTRATION,
AMERICAN BAR ASS’N STANDARDS RELATING TO JUVENILE DELINQUENCY AND

SANCTIONS (tentative draft 1977) at 17–27 [hereinafter cited as JUVENILE

DELINQUENCY AND SANCTIONS].
40. See, e.g., Criminal Code of 1961, ILL. REV. STAT. ch. 38, § 5–2

(1980); see also F. B. SAYRE, Criminal/ Responsibility for the Acts if An-
other, 43 HARV. L. REV. 689 (1930).

41. This weakness characterizes any research procedure that converts
events into seriousness scores and gives the total score to each offender,
as well as studies that use offense and arrest. See, e.g., M. WOLFGANG,
R. FIGLIO, & T. SELLIN, supra note 7; P. STRASBURG, VIOLENT DELINQUENTS

(1978) (A Report to the Ford Foundation from the Vera Institute of 
Justice).

42. For example, two of the juvenile justice Standards volumes are
closely related to juvenile court policy toward youth crime, but they con-
tain no substantive analysis of the appropriate role of doctrines of acces-
sorial liability, or conspiracy. JUVENILE DELINQUENCY AND SANCTIONS,
supra note 39, INSTITUTE OF JUDICIAL ADMINISTRATION, AMERICAN BAR

ASS’N, STANDARDS RELATING TO DISPOSITION (tentative draft 1977). While
the role of peer pressure is not discussed, standard 3.4 argues against
delinquency jurisdiction if a parent or guardian coerced a juvenile’s par-
ticipation in a criminal act, JUVENILE DELINQUENCY AND SANCTIONS, supra
note 39, at 33, commentary. Further, the commentaries in these volumes
contain no analysis of patterns of youth crime, the magnitude of the
problem, or typologies of youth crime.

Note to Chapter Seven

1. The recent historical pattern turns out, however, to be one where
youth adult rates (ages 18–24) paralleled the age 14–17 rates through the
initial increase (Cook and Laub 1998, 45).
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